THE 








REPORTS OF CASES.. 


DECIDED 
BY THE JUDICIAL COMMITTEE 
OF THE PRIVY COUNCIL ON APPEALS 
FROM INDIA, 
BY THE FEDERAL COURT 
AND 
BY THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 








4 


£ | 
NOS TQ BS REMOVED 


ro | Wr t 
TOF AA 


Vol. LXXI, 


{January to June), 
1940. 


CALCUTTA, 
CALCUTTA LAW JOURNAL OFFICE, 
8, OLD Post Orrice STREET, 
Ali rights reserved, 








JUDGES OF THE HIGH COURT 
1940 

foi acai ; 

The Hon’ble Sir Harold Derbyshire, Kt, M.C, KX, 





a p b 

Puisne Judges. «2: 4 a 7 ts 
i g gem Y TAa KH s 4 Š e 
ry = 4 


The Hon’ble Mr, Justice J. Lort-Willianis, KÉ, ke. PERT 





» « . .. H.R. Panckridge, kh ‘ 
j Torick Ameer Ali `- ~ 
5 C. Bartley, B.A., 1. C. S. 

ih G. D. McNair 

4; Syed Nasim Ali, M. Ay Be L. 

‘i A. G. R. Henderson, B. A,, 1. C. S. 

5 R, C. Mitter, M, SC, M. L, 
ni N. A. Khundkar £ 

ji B. N. Rau, Kt, C. L En L C, S. 

ii N. Œ A. Edgley, L C, Sai 

rr Bijan Kumar Mukherjea, M. Ay D. Le 
aa C. C. Biswas, C. 1. E. l i 
45 R, F. Lodge, B. A, 1. C. S. (4441) 

5 A. N. Sen, (A441.) | 

ji T, J. Y. Roxburgh, c. 1. E L C. S. (4ddl) 
‘5 A. S. M. Akram, (Ofg.) — 

Advocate-General. 


Sir Asoke Kumar Roy, kt. 


Senior Standing Counsel. 
Mr. J. N. Mazumdar. 





Senior Government Pleader. 
Dr, S, C. Basak, M.A., D.L. 


EDITORS.. 


Ashutosh Mukerji, M. Aa, Ba Le 


$ es Ramendra Mohan Majumdar, Me 3C., B, L. 


~ 


TABLE OF CASES REPORTED. 


Babu Bhagwandin v. Gir Har Saroop sii ree 
= Commissioner of Income Tax, Bombay. Presidency v. The 
Ahmedabad Advance Mills Ltd, one eas 
Commissoner of Income Tax, Central and United Provinces v. 
Messrs. Motiram Nandram oes one 
Gadadhar Mullick v, The Official Trustee ose a 
Hari Ram Singh v. The King-Emperor yas ose 
Jamshedji Jeejibhoy Bart, Sir. ø. Sorabji Byramji Warden ... 
Lala Ram Sarup v. Court of Wards A aa 
Raja Janaki Nath Roy v Raja Pramatha Nath Malia gih 
Rama Shah 9. Lalchand NE ag 
Satish Chandra Giri 2, Dharanidhar Singha Roy ... wee 
Secretary of State v Mask & Co, . sie wae 
Thomas Bear & Sons (India Ltd.) v. Prayag Narain aoe 


FEDERAL COURT. 


Brij Raj Kumari, Rani 9. Subh Karan Das ene see 
Dr. Hari Ram Singh v. The Crown ase g wee 
Dr, Hari Ram Singh 9. The Crown es wes 
Jagadish Jha 9. Aman Khan ove eve 
“Kishori Lal v. Governor-in-Council, Punjab oe see 
Lachmeshwar Prasad Sukul v. Giridhari Chowdhury Bee 
Ramnandan Prasad Narain Singh v. Kulpati Shri Mahanath 
Goshwami Madhwanand Ramji bas sa 
Ram Pratapji v. Hari Kishen Das ees gis 
Shyam Kant Lal g. Ram Bhajan Singh ete ees 
Surendra Prasad Narain Singh v. Sri Gajadhar Prasad Sahu 
Trust Estate |. ee rte 


ane Aah 





vi THE CALCUITA LAW JOURNAL. 


ORIGINAL CIVIL. 
Rai Sahib Panchanan Ganguli 9, Rai Bahadur Kalipada 


Banerjee l - ooon 00. 

S. A. Basil v, Corporation of Calcutta ase 000 
APPELLATE CIVIL. 

Anu Miah v, Osi Miah cee e 
Asia Khatun a Amarendra Nath Basu eee eae 
Barada Kanta Deba Sarma Deka Bardeori v. Bangshinath 

Deba Sarma Bidhi Pathak Bardeori ies oes 
Basanta Kumari Dasi, Rani a, Jnanendra Nath Ghosh ove 
Bhutnath Bandopadhya v. Jagattarani Dasi Pe eee 
Bijayanagar Tea Company Ltd., The 9. The Indian Tea 

Licensing Committee eee ove 
Birendra Nath Basu Thakur 9. Surendra Kumar Basu 

Thakur = eae ose 
Dinabandhu Roy Brojaraj Saha Firm ø., Sarala Sundari 

Dassya ove re 
Fateh Chand Mahesri v. Akimuddin Chowdhury ... ie 
Firm ;Named Ramnarayan Jagarnath s. Radha -Gobind 

Debnath ae oe 
Girish Chandra Sen 9. Brajalal Sen “és ove 
Hamed Gazi v. Sadat Ali Sikdar oo ove 
Haran Chandra Mukhopadhaya v. Shyama Charan Chakra- 

barty a. ees 
Haripada (alias) Hariprasad Mookerjee v, Shailabala Debi ... 
Haripada Mukherjee 9. Elokeshi Debi eee ove 
Harshamukhi Dasi, Rani v, Naba Krishna Roy Choudhury ... 
Jhirighat Native Tea Co. Ltd. v. B. Gupta er wee 
Kalimuddin Mia v, Eakutennessa Bibi ass sea 
Kamal Krishna Mandal v. Hemendra Krishna Singha eee 
Kaniram Malpani v, Paramananda Tewari 000 ose 
Kiron Chandra Roy, Rai Bahadur v. Brojesh Chandra Sen... 
Kissenlal Malpani v. Tilak Chandra Bora eee ove 
Mahammad Ali, Khan Bahadur v. ‘Dinesh Chandra Roy 

Chowdhury, Receiver ose aes 
Mahammed Rahul Amin 9, Dinabandhu Barni ... ove 
Nur Ahmed v. Rasik Chandra Mohajan gala “eee 
Province of Bengal g. Bhupendra Kumar Roy Chowdhury .. 
Purnendu Nath Tagore 2, Haunt Mull Dogar... WA 
Sailendra Nath Ghose y. Trustees to the Estate of late Matilal 


Mallik gee eye 


[VoL 7r. 


PAGE. 


309 
403 


251 
594 


17 
504 
200 


260 
127 


25 
88 


535 
190 
243 


248 
540 
T44 
102 

62 
232 
413 
553 


110 


57 


432 
- 104 
493 
95 


520 


429 


a Wan 


Vota 71: | TABLE OF CASES REPORTED. 


Shaik Ahamed Chhobahan Choudhury ø. Moulavi Sultan 


Ahamed Mia 000 
Sris Chandra Nandy, Maharaja v.'Supravat Chandra 
‘ Sukumar Chandra Mukherjee øe Nagendrabala Dasi 


Surendra Nath Basu v. Radharani Debi gah 
CIVIL REFERENCE, 
Manada Debi v. The Bengal Bone Mill eee 
CIVIL REVISION. 


Bepin Chandra Ghosh v., Srimati Bidyutlata Roy ... 
Gostha Behari Gorain y, Chandra Bhusan Sarkar ... 


eae 


oes 


Ali Khan 


að 


Iswar Chandra Saha y. Chulo Garo aes 

Joy Durga Dassi v. Maharaj Kumar Sourish Chandra Roy 
Bahadur see 

Khoaj Jamadar v. Abdul Sobhan Khan sine 

Kiran Chandra Das y, Matilal Biswas eae 

Madan Lal Jhun Jbunwalla v. Nawab Syed Reza 
Bahadur Mustaid Jung oe 

Panchanan Mondal v, Sashi Bhusan Pradhan jix 

Prafulla Chandra Gope y, Soaru Mahommed ove 


Prafulla Kumar Mitra 9, Dhirendra Lall Dutta «s 
APPELLATE CRIMINAL, 


Abul Abbas Mahammad Abdul Ali g. The King-Emperor... 


Taser Pramanik ġ, The Emperor 000 
Upendra Nath Ghosh v. The Emperor ais 

CRIMINAL REFERENCE. 
The Emperor v, Gobinda Chandra Das oat 


Gobardhan Dubey v. Khirod Chandra Banerjee ... 
CRIMINAL REVISION. 


Amulya Charan Pal v, Chairman, Kanchrapara Municipality ... 


Dargachi Miah v, The Emperor 


Khurshed Ahmed y. Amanulla saz 
Radharani Dassi v, Matilal Sen ae 
Sree Ram Saksena v. Emperor sea 
Sri Narayan v, Mohammed Abu Saleh sak 


CRIMINAL MISCELLANEOUS, 


Tridibesh Basu v, Jitendra Kumar Basu ces 





vil 
PAGE, 


100 
215 
209 
392 


239 


400 
255 
541 


203 
494 
544 


316 
477 
489 
549 


182 
590 
597 


543 
152 


588 
179 
475 
597 
257 
497 


409 





TABLE OF CASES CITED 


Vol. 71. 


—— OO —— 
PAGE, 
À 
A. G, for British Columbia v. A. G. for Canada (1927) A. C, 377 san 386 
A. G. for Ontario v, A. G. for the Dominion (1896) A. C. 348 n. eve 285, 387 
A. G. for Queensland v. A, G. for Commonwealth (1915) 20 Com. L, 

R, 148 A hes 386 
Abdul Hadi Mussalman v, Mishra (1935) A. IL R, Nagpur 52 se ove 364 
Abdur Rahman v. Cassim (1933) 4.1, R. (P. C.) £8 ; (1932) 57 C. L. J. 136.1 347, 3515 

352, 377 
Acharaya Shri Sripati Prasadji v. Laxmidas (1928) 31 Bom. La R. 243 aa 3 
Ahad Bux Jamadar v. Kinkar Chandra Pal (1935) A. I R. Cale, 640 soe 535, 538 
Ahmad Khan v. Channi Bibi (1925) L. R. s2'l, A. 379 sai sie 18, 24 
Ajudhia Prasad v. Gopi Nath and another (1917) I. L. R. 39 All. 415 ves 379 
Amanat Ali v. King-Emperor (1929) A. I. R. Calc. 724 kah re 365 
Amarendra Man Singh v, Sanatan Singh (1939) L. R, 601A. 242; 57C. 

L. J. 593 one ais 286 
Amar Krishna Chowdhuri v. Jogatbandhu Biswas (1931) I. L. R. s9 Cale. 

760; 35C. W. N. 1192; 54C. L. J. 201 ui we 536 
Amrito Lall Dutt v. Surnomoni Desi (1898) I. L. R, 25 Cale. 662 ‘ae 207 
Annopurna Dasi o. Kallyani Dasi (1893) I. L. R. 21 Calc. 164... ie 61 


Arakal Bastian Ansap v. Narayana Aiyar (1910) I. L. R. 34 Mad. 405 om 25, 32 
Ariff v. Jadunath Majumdar (1931) L., R. 58 LL A.91; I. L. R. 58 Cale. 


_ 1235; 53C. L. J. 359 w ws 145, 150 
Asharam Poddar v. Hanumanbox Mashulaf A. O. D, No. 39 of 1934 

(unreported) eae see 58, 59 
Aswini Kumar Chakravarti v., Sukhaharan Chakravarty (1930) 35 C. W. 

N. 568 ii na 35 
Att--Gen. v. Birmingham etc, District Drainage Board [1912] A. C. 788 ns 373 
Avudainaygappa Pillai v, Sundaranandni Pillai (1924) A.I. R., Mad. 676 u 379 

B 


Bahuria Sumbho Kuar v, Harihar Prasad (1914) I. L. R. 41 Cale. 1092 wee 414, 4175 
419, 422, 423, 426, 427 


Baidya Nath Dutt v. Alef Jan Bibi (1922) 36 C. L. J.9 oe eee 534 
Baijnath Shahai v. Desputty Singh (1876) I. L. R. 2 Cale, 208 .,. ase 32, 47 
Bai Motivahoo v. Bai Mamoobai (4897) La R. 24 I. A. 93; LL.R. 21 

Bom. 709 ve 284, 286, 208 
Balmukund Marwari v. Basanta Kumari Dasi (1924) I. L. R, 3 Pat. 971 s. 130 


Balsybramanya Pandya v. Subbya Telaver (1937) L, R. 651. A. 93 a 397 


E 


Cale, 832; 14C. L. J. 284 , : Bo ngan a Se of SAS ave 


PAGE, 
Bankanidhi Tantra v. Gadipataa Cp-pperatiye Sonlety (1936) 1.--L, R. 16 

Pat. 294 üi ose 445; 449 
Bankim tehari Maiti v. Probodh Chandra Maiti (1934) A. L Ra Cale. 284 sse 3925 307 
Banku Behari Chatterji 9. Naraindas Dutta (1927) L L.R. 54 Calo, 500; 45 ` 

C. L. J. 507; L. R., sgh. A. 129 Ss ive 538 
Basanta Kumar Chowdhury o, Baikunta Nath Chakravarty (1926) A. L R, 

Calc. 610 A 5 380 
Beer Pertab Sahee Baboo o. Maharajah Rajender Pertab Sahee (1867) 12 

~ Moo. lL. A. 1 ee a. 2853 294 
Beni Prasad 2, Edal Sing A. I. Ro t919 Pat. 373 va sae 382 
Bhabadeb Chatterji v. Gopesh Chandra Nandi (1993) 58 C. L. J. 483; 38C. 

W. N, 163 us eee 104, 105 
Bhagabati Koer ø. Sahudra Koer (1911) 16 C, W, N. 837 soe 302, 395; 396, 397 
Bharateswari Dasi v. Bhagban-Chandra Chakravarti (1928) 33 C, W. N. 193... 392, 

399, 397, 398 
Bhiwandirvalla and Company v. The Secretary of State (1937) A. L R. 

Mad. 536 < see a “587 
Bhoobun Mohini Debya v. Harish Chandra Chowdhury (1878) L.R. 51, A. 

1493; C, L. R. 339; L L. R. 4 Cale. 23 aia di 296 
Bhoobua Moyee v, Ram Kishore (1863) 10-M. I. A. 279 000 e. ` 246 
Bhupendra [Krishna Ghose v. Amarendra Nath Dey (1913) I. L. R. 4! Cale. = 

642; (19:5) L. R. 431 A. 12; 1. Li Re 43 Cale. 432; 23 C. L. J. 169... 301, 305 

- Bhupendra Mohun Roy v. Srimati Purna Sashi Debi {1939) L. R, 661. A. 

263 ;.70 C. L. J 209 waa me 285, 303 
Bhupendra Narayan Singh ø. Madar Bux (1925) L. R. 521. A, 439; LLR ` ` 

53 Cale. 1 pa Sa 119 
Bhyrub Chunder Chunder v. Shama Soonderee Debea age 6 W. R. 

- (Act X), 63 (69) ane 256 
Bimal Krishna Ghosh v, Gunendca Krishna Ghose (1937) 416, W. N. 728 .. 144, Ki 
Bishun Chand v, Girdhari Lal (1924) 59 C. L. J. 535 : £1924) A. LR. P.C, 

147; (1034) 1. L. Ra 56 All. 376 oes wee 506, 571 
Blewitt v. Roberts (1541) 1 Cr. & Ph. 274 l om is 202 
Boger © Boger (1908) ?, 3c0 7 ig s 316, 324 
Booth v. Clive (1851) 10 C. B. 827- >- an gai 504 
Bozch v» Altricham Urban District Council [1903] 1 K. B. 547 sas woe 350, 351 
Bradlay v. Wealth (1830) 8 Sim. 543 ©- see ae -462 
Bradley v. Heath (1830) 3 Simon 543 on ace 470, 471 
Brij Lal y Damodar Das (1922) I L. R. 44 All. 555 ooo em 190, 132- 
Brindaban Chandra Shaha v. Sureswor Shaha (1909) 10 C, L. J. 263 a Gp- 
Brojo Gopal Rai Burman v. Amarchandra Bhattacharji (1928) I. L. R, 56 

Cale. 125; 32 C. W. N. 935 T agé “ee 346 
Bykant Monee Roy v. Kisto Sconderee Roy (1867) 7 W. Re 392 saa ie "246 
Caughlan Mayo v. Wilmot and Victoria City Corporation (1895)4B.C. | : 

R. 20 sae ena SIO, 315 
Chaitan Patgosi TEEPE ve Kunja Behari Patnaik (1914) I, L. R, 38 . 

255 256 


4 


ixi, 


PAGE, 
Charan Das v. Amir Khan (1920) L. R, 471. A. 255 sis e. 112, 126 
Charu Chandra Bhattacharjee v. Karam Bux Sikdar (1917) 27 C, L. J. 141 sx 451 
Childs v. Monius (1821) 2 Brod & Bing 460 aa 462, 470, 471 
Chundra Nath Gossami v. Gurroo Prosunna Ghose (1895) I L. R. 22 

Cale. 375 oes es 535, 538 
Chung Chi Cheung v, The King [1939] A. C. 160 Kh .. 316, 322 
Chung Chuck e. .The King (1930) A.C. 244 iia üss 342 
Chunni Kuar v. Rup Sing (1888) I. L. R. 11 All, 57 ee bu 136 
Chutterput Singh v, Sait Sumari Mull (1916) I. L. R. 43 Cale. 903; 23 

C. L. Je 645 eo see 538, 539 
Clyde Engineering Company Limited v. Cowburn (1926) 37 C, L, R. 466 se 386 
Compania Naviera Vascongado v. S. S. Cristina [1938] A. C. 485 vee 316, 322 
Concha v. Murrieta de Mora (1889) L, R. 40 Ch. D. 543 eve saa 216, 228 
Cory Brothers & Company v. Owners of Turkish Steamship ““Mecca” L. R, 

(1897) A. C. 286 oes ese 455 

: ooa D 
D. E. D. JeEzra 9, J. E. Gubbay (1920) I. L. R. 47 Cale. GOJ ue son 209, 214 
Dakshina Ranjan Ghosh v, Omar Chand Oswal (1923) I. L. R, 50 Calc. 992 ; 

38 C, L. J. 104 . PA wv 365» 367 
Damrupat v. Rameshar- (1923) A. I. R. Pat. 445- wag vai 382 
Dava Bhai Jiwan Das v. Muru Gappa Chetti (1935) Rang. 267 ... ik Gage 348 
Deb Kumar. v. Anath Bandhu. (1930) 35 C. W. N. 26 oon ese 224, 225 
Debi Pershad v. Mussammat Aklio Koer (1869) 4C, W. N. 465 oe 4145 420, 422, 424 
Devendra Nath Basu r, Kailash Chandra Kalu (1925) A. I. R. Cale. 918 s - 380 
Devi Ditta’s case (1930) I. L, R, 12 Lah, 50 aaa eee 240 
Dharani Mohan Ray v. Asutosh Mukerji (1929) 40C. L., J. 34 ow one 106 
Dharmodas Das v. Nistarini Dasi (1887) 1. L. R, 14 Cale. 446 a- ses 145, 149 
Digambar Keshav Shrotri v. Narayan Vittal Ashtekar (1910) 13 Bom. 

L. R38 cee a. 35,46 
Donepudi Subramanyam v9. Nune Narasingham (1928) 56 Mad. L. J. 4£9; 

[1929] A. I. R. Mad. 323 ove sor 25, 339 48 
Duff Development Company v. Government of Kelantan [1924] A. C. 797 sce 316, 323 
Duke of Brunswick v. The King of Hanover (1844) 6 Beav. Eas. as 317, 525 
Dulhin Parbati Kuer v. Baij Nath Prasad (1935)1. L. R, 14 Pat, 518 392, 304, 395 
Dwijendra Nath Mullick v. Gopiram (1925) I. L. R. 53 Cale. 51 keh 224 

E 
Ebrahim v. Fuckhronnissa Begum (1878) L L. R. 4 Calc, Sl see 345 
Elphinstone v. Bedreechand (1830) 1 Knapp. P. C. 316 5 awa 317; 324 
Emperor v. Chinna Kaliappa Gounden (1905) I. L. R. 29 Mad. 126 | sdi 349 
Emperor v, Maheswara Kondaya (1908) L. LR: 31 Mad. E43 ase ees 349 
Emperor v. Sardar Muhammad (1934) 37 Cr. L. J. 207 ake m 508 
Empèror v., Tapidas Durlabhdas (1907) 9 Bom, L, R. 732 oes w. 498, 500 
Exparte Chinery (1884) 120 B.D. 342 Nis ; san 345: 377 
Exparte Cochrane, in re Mead (1875) L, R. 20 Eq. Cas, 282 . 409, 412 

ros RR 


Fakir Chandra Biswas p. Ekkari Sarkar (1938) 42 C.W.N, 560 oe o4e 237 


y: 


xii, 


` PAGE, 
Farn-worth v, The Manchester Corporation (1929) 1 K, B. 541 [1930] 

A,C, 184 ` S = 4091 404 
Fateh Singh v. Jagannath Bhakat Singh (1924) L. R. sal. A. 100 san 2399 237 
Federal Court Case No, 1 of 1939, 71 C. L. J. 340 ous ow 475 
Firm Rai Bahadur Het Ram-Bodh Rajvz. Firm Seth Aya Ram-Tola Ram 

(1937) 42 C. W; N. 509 ee one 451 
Fisher v. Val Travers Asphalte Company (1875) 1 C. P, D. 259 ass ' e 261, 272 
Flower v. Saddler (1882) L, R. 10 Q. B. 572 ove eon 215s 294 
Ford Motor Company v. Secretary of State (1937) L. R. 65 IA. 32; 66 

C. L. J. 466 a ue 587 
Forrester v. Secretary of State for India in Council (1877) L. R. 41. A. 137; 

I, L. R. 2 Cale. 161 s s. 127, 133 

G 3 
Gaekwar Baroda State Railway v. Hafiz Habib-ul-Huq [1948] La R. 65 L A. 

182 ; 67 C. L, J. a54 n ose 316, 323 
Galstaun v. Hutchison (1912) 1. L, R. 39 Cale. 789 ; ase oon. 572 
Ganapathy Gounden v, King-Emperor (1932) A. I. R. Mad. 214 om ise 465 
Ganga Das Banerjee v, King-Emperor (1929) 51 C, L, J. 224 sa oes 543 
Gangadhar v. Parashram (1605) I. L. R. 29 Bom, 300 i ws 200, 202 
Gangaraju v. Venki (1928) I. L. R. 52 Mad. 602 ive ew 365, 366 
Gholam Siddique v. Jogendra Nath Mitra (1926) 31 C. W. N. 205 ow 521, $24 
Gobinda Chandra Shaha v. Hemanta Kumari Debi (1903) 8 C. W. N, 657 ass 253 
Gobindo Nath Roy v. Ram Kanay (1875) 24 W, R. 183 wee as 240 
Gopal Chandra v. Lakshmi Kanta (1933) 37 C. W. N. 749 ioe ee 224, 225 
Gopinath Singh v. Hardeo Singh (1909) 1. L. R. 31 All, 285 ve ou 451 
Gossain Chutturbhorj Dut v. Ishri Mul (1894) 1, L. R. 21 Cale. 844 ese 414; 417 

418, 422, 423, 426 

Goswami Sri Raman Lalji v. Hari Das (1916) I. L. R, 38 All, 474 eee 58, 60 

. Gresham Life Assurance Society Limited v. Bishop [1902] A. C, 287 see 159 
Gurdeo Singh v. Chandrikah Singh (1907) 1. L. R, 36 Cale. 193;5C.L. 

Je 611 ose see 69, 72, 82 
Gurushidayya Shantividayya Kulkarni v. King-Emperor (1939) A. I. R, 

Bom, 63 4 s.. ea 965 

H 
Haidarali v. Gulam mohiuddin (1934) I L. R. 58 Bom. 623 aces 170, 172, 174 
Halfhide v. Halfhide (1923) I. L. R, so Calc, 867 one 507» 509, 510 
Hari Bhanji v. Secretary of State for India (1879) I. L. R, 4 Mad. 344 one 583 
Hari Mohan Dalal v. Parameswar Sahu (1928) I. L. R, 56 Calc, 61 sii 132 
Hecla Foundry Company and others v, Walker Hunter & Company (1898) 14 

App. Cas, 550 aes .« 498, 500 
Hem Chandra Biswas v. Purna Chandra Mukherji (1916) I. L. R. 44 

Cale. 567 se és 454 
Hira Lal v, Tikam Singh (1926) A. I, R. All. 401 ae ove 379 
Hori Ram Singh v, The Crown (1939) 71 C. L. J. 340 nes 376, 377» 378 


Hurro Doyal Roy Chowdhury y. Mahomed Gazi Chowdhury (1891) L L. Re | 
19 Calc. 609 = ow 112, 122 


xiii, 


PAGE. 
i 
Income-tax Commissioner w. Maharajadhiraj of Dharbhanga (1933) L. R. 6o I. 

A, 146; 57 C. L. J. 318 bas «>» 452) 455 
Indar Singh v. Munshi (1919) I. L. R. 1 Lah, 1017 ie =a 136 
Indu Bhusan Basu v. Jatindra Nath Roy (1927) 32 C. W. N. 244... tee 506 
Initiation and Referendum Act (1919) A. C. 995 oe zr 386 
In re Ambrose Summers (1896) I. L. R. 23 Cale. 592 a bas 452 
In re Russian Bank for Foreign Trade (1933) 1 Ch. 745 se + 317, 326 
In re Sheik Abdul Khadir Saheb (1916) 33 1. C. 648 e wi 365 
In Re. Dillet (1887) 12 A. C. 459 e os 344 
Ishwari Pershad v. Sheo Tahal Rai (1926) 24 A. L. J. S02 En a 347 
Isri Dut Koer v. Hansabutti Koerain (1883) L. R. 10 L A. 150; L L. R. 10 

Calc. 324 . 395, 397, 598, 399 

J 

Jadunath v, Parameswar (1939) 70 C. L. J. 546 ; 44 C. W. N. 233 ... 550, 551; 552 
Jagdish Jha v. Aman Khan (1939) 71 C. L. J. 55 ai ese 568 
Jai Berham v. Kedar Nath Marwari (1922) L. R. 49 L A. 351 e „o 127, 131 
Jamieson v. M’ Innes (1887) 15 R. (Court of Sess) 17 ts we 310, 315 
Jamnobai v, Raychand (1883) I. L, R. 7 Bom, 225 Sag soe 246 
Johnston v. Orr Ewing (1882) L. R. 7 A. C. 219 i, ee 517 
Jotindra Mohan Tagore v. Bejoy Chand Mahatap (1904) I. L. R. 32 

Calc. 483 See 190, IQI 
Justices of the Peace fo: Calcutta v, Oriental Gas Co. (1872) 17 W. R. 364 ... 345 

K 
K. C. Mukherjee v. Mst. Ram Ratan Kuer (1935) LL. R. 15 Pat. 268; 62C. 

L. J. 419 n er «+ 373, 389 
Kailash Chandra Chuckerbutty v. Kashi Chandra Chuckerbutty (1897) I, L. R. 

24 Cale. 339 dek saa 392, 304 
Kailashnath Mudaliar v. Vadivanni (1934) J. L. R. 59 Mad, 488 ... aa 392, 397 
Kalidas Das v. Krishan Chandra (1869) 2 Beng. L. R. F. B. 103... 284, 285, 305 
Kally Prosonno Ghose v. Gocool Chunder Mitter (1877) I. L. R. 2 Calc. 295... 305 
Kamini Kumar Basu v. Birendra Nath Basu (1930) L. R. 57 IA. 117; SIC. 

L. J. 400 a. 128, 216, 224, 226 
Kamisetty Raja Rao v. T, Ramaswamy (1927) I. L, R. 50 Mad. 754 Zn 365 
Kanhaiya Lal v, Hamid Ali (1933) L. R. 6o I. A, 263 ; 58 C. L. J. 443 ws 144, 148 
Kartar Singh's case (1931) A. I. R. 1931 Lah. 752 a eA 240 
Kartik Chandra Ojha v. Gora Chand Mahto (1913) L L. R. 40 Cale. 518; 17 

C.L.J.593 ses wee 255, 256 
Kashinath Haldar v. Karnadhar Baidya (1939) 70 C. L. J]. 570; 44C. W. 

TON, 191 bas 255, 256, 257 
Kaviribai Ammal, by Agent S. L. Narayana Rao v. B. Mehta & Sons (1924) A. 

I, R. Mad, 234 sê sas 379 
Keshoram Poddar v. Nundo Lal Mallick (1927) L. R. 54 l A. 152; 46C.L, 

J. 341 


ese 401, 402 


Xiv. 


PAGE, 
Khan Saheb v, Uchal Lebbay I. L. R. [1938] Rang. 591 Je n 445, 449 
Khetpal v. Tikam Singh (1912) L L. R. 34 All. 396 22 538 
Khetra Lal Singha Rai v. Kazi Mohammad Zikaria (1933) 60 C. L. j 13 us 106 
Khetterpal Sritirutno v. Khelal Kristo Bhuttacharjee (1894) L L. R. a1 

Cale. 904 wie oar 551 
King v. Ettridge (1909) 2 K. B. 24 . 261, 271 
King Emperor v. Maung Bo Maung (1935) A. I. R. Rang. 263 oer Sah 365 
Kirby v. Simpson (1854) 10 Exch. 358 a ddi ` 367 
Kishen Dai v. Satyendra Nath Dutt (1901) I. L. R. 28 Cale. 44i ... see 25) 323 47 
Krishnarao Ambadas Pimladkar v. Krishnarao Raghunath Palekar and others 

(1928) A. L R. Bom. 245 z A 380 
Kristoromeney Dossee, Sm. v. Maharajah Norendro Krishna (1888) L. R. 161. 

A. 29; 1. L. R. 16 Cale. 385 a we 297, 305 
Kumeda Charan Bala v. Asutosh Chatterjee (1912) 16 C. L, J. 282; 17C. W. 

N. 5 229 
Kunjamohan Shaha Poddar v. Karunakanta Sen Chaudhuri (1933) EER: 6o 

Calc. 1265 ci us 455 
Kunwar Ram Lal v. Nil Kanth (1893) L. R. 20 LA. 112; L L. R. 20 

Calc. 843 re eva 136 
Kutner v. Phillips (1891) 2 Q. B. 267 sig sis ' 886 

L 
L. Guran Ditta v. T. B. Ditta (1934) 60 C. L. J. 594; 39C. W. N. 377... 127, 133 
Lakhi Narayan Shaw e. Multan Chand Daga (1913) 16 C. W. N. 1099 wee 25, 325 47 
Lakhpat Ram v. Behari Lal Misir [1939] F. C. R. 121 ++ 108, 109 
Lal Pehal Ram v. Raja Kazim Hussain Khan (1905) L. R. 321. A. 113; I. L. 

R. 27 All. 271 i Ses 136 
Lalit Mohun Sing Roy v. Chukkun Lal Roy (1897) L. R. a4 I. A. 76; LL. R. 

24 Calc. 834 ies it 285 
Lallu Singh v. Gur Narain (1922) I. L. R. 45 All. 115 145, 149 
Liquidator Bagha Co-operative Society v. Debi Mangal Prasad Sinha (1946) 

I, L. R. 16 Pat. 27 vas vs 445) 449 
London General Omnibus Co. v. Lavell (rgo1) 1 Ch. 135 TA 519 
Luchmeshar Singh v. Dookh Mochan Jha (1897) I. L. R. 24 Cale. - ws 484, 487 

M 
M. Rajubullubh Sahai v. Joy Kishen Pershad (1895) 1. L. R. 20 Cale. 29 we 5353 538 
Madhu Sudan Das v. Brij Lal (1921) 61 I. C. 806 a a 132 
Mahadeo Bharthi v. Mahadeo Rai (1929) I. L. R. 51 All. 805 xt 190, 174 
Mahammad Badhsha Mia v. Kumar Arun Chandra Sinha Bahadur (1936) 40 c. 

W, N. 1233 ee wen III, 119 
Mahant Basant Das v. Hem Singh (1925) 1. L. R. 7 Lah. 275 ae sa 3 
Mahant Puran Atal v. Darshan Das (1912) I. L. R. 34 All. 468 ... one 32 4 
Maharaja of Burdwan v. Tarasundari Debi (1882) L. R. 10 [. A. 19; LL. R. 

9 Calc. 619 112; 122 


Maharaja Dhiraj Mahtab Roy Bahadur v. Becharam Hazra es SB. L. 
R. 162 “ae wee 204, 207 


XV. 


< PAGE, 
° Maharaja Ram Narayan Singh v. Adhindra Nath Mukherji and others (1916) 

25 C. L. J. 115; I. L. R. 44 Cale. 388 480 
Maharani of Burdwan v. Murtunjoy Singh (1886-87) L. R. va A. 30; L L. 

R. 14 Cale. 365 ii sap II2, 121 
Manilal Ranchod v. Motibhai (1911) I. L. R. 35 Bom. 288 eee we» 484, 487 
Martin Coles Harman v. The Official Receiver, The Petitioning Creditors and 

the Trustee [1934] A. C. 245 as vee 316, 321 
Mati Bai’s case (1931) I. L. R. 13 Lah. 228 Sua Si 241 
Moti Reddi v. Subbiah (1917) 1. L. R. a1 Mad. 792 Pa ix 367 
Maung Kyan’s case (1930) I. L. R. 9 Rang. 40 wee oe 241 
Maung Tin v, Ma Hmin (1933) 144 I. C. 187 ade ids 508 
Me Tha v. Nga San E. (1911) 13 I. C. 915 oP 508 
Meenakshisundaram Pillai v. Chokkalinga Pathan and another ices) A.LR. 

Mad. 506 ee 379 
Mirza Qaiser Beg v. B. Sheo Shanker Das and others Gana A. L R. 

All. 85 vee 379 
Mohammad Akbar Khan v. Attar Singh (1936) L. L. R. 17 Lah. bee se 573 
Mohesh Narain v. Nawbut Pathak (1905) 1 C. L. J. 4387; L L. R. 32 
Cale. 837 w+ 248, 250 
Mohomed Solaiman v. Birendra Chandra Singh (1922) L. R. go I. A. 247; L 

L. R. 5o Cale. 243 ; 37 C. L. J. 561 E 124 
Mokshadayini Dassi v. Karnadhar Mondal (1914) 19 C. W. N. ee wee 25, 32 
Moment’s case (1912) L. R. 401. A. 48 ee 587 
Moniram Kolita v. Kerry Kolitany (879) L.R. 7 LA. ne T L R. 5 

Cale. 377 re és 285 
Monoranjan Roy v. Munshi Selamuddin Ahmed (1935) 61 C. L. J. 346; 39 C. 

W. N. 1003 56 .. IIL IIS 
Muhammad Naim-ul-lah v. Ihsan-ullah (1892) L L. R. r4 All. 266 a 346 
Muhammad Zakaria v. Kishun Narain and others (1926) A. F, R. All. 268 =... 379 
Mundancheri Koman v. Achuthan Nair (1934) L. R. 61 J. A, 405; 60C, L. 

J. 344 as 178 
Municipal Committee, Amritsar v. Ralia Ram (1936) I. L. R. 17 Lah. 737 wwe 445, 453 
Munshi Ram’s case (1931) I. L. R. 12 Lah. 658 AN 240 
Musammat Ramanandi Kuer v. Musammat Kalawati Kuer (1927) L. R. 55L A. 

18; 47 C.L. J. 171; 32 C. W. N. 402 ... 26, 27, 33, 34, 35, 46 
Mussumat Bhoobunmoyee vw. Ram Kishore Acharj Chowdhury (1856) 10 Moo. 

I. A. 279 san 284, 293 
Muzhar Hossein e, Bodha Bibi (1804) L L. R. 17 All. 112; L. R. ai i are 350 

IN 


N. A. M. Appasami Pillai v. Morangam Muthirian (1934) 68 M. L. J. 73; (1935) 

A. I. R. Mad. 371 wes 445, 454 
Nagalutchmee Ummal v. Gopoo Nadaraja Chetty (1856) 6 Moo. I. A. 309 saa 284, 291 
Nalin Chandra Guha v. Nibaran Chandra Biswas (1932) I. L. R. 59 

Calc. 1308 dey 25, 32 
Nalini Sundari Gupta v. Bejoy Kumar Roy Chawdhury ean 21 C. L. 


J. 555 ae ene 35 


Y 


a PAGE. 
Nandan v. The King (1926) A. C. 482 = 482 
Narain Das v. Miron Baksh A. I. R. (1925) Lah. 75; LL. R. 5 Lah. 406 a. 5715 573 
Narayana Ayyar v. Biyari Bivi (1921) I. L. R. 45 Mad. 103 ia w+ 504, 596 
Narendra Nath Kumar v. Atul Chandra Banerjee (1917) 27 C. L. J. 605 we 144, 148 
Nathu Lal v. Shrimati Yashoda Devi (1932) A. I. R. All. 136 ae 379 
Nileomul v. Jotendra Mohan Lahiri (1881) I. L. R. 7 Cale. 178; 8 C. L. 

R. 401 305 
Nawab Khaja Ahsanulla Khan v, Hurri Chum Mozumdar (1892) L. R. 19 1. A. 

191; I. L. R. 20 Cale. 86 sx IIF, 120, 121 
Neville v. London Express Newspaper Limited (1919) A. C. 368... i 587 
New Brunswick Railway Co. v. British and French Trust Corporation (1939) 

A.C. 1 i + 494, 497 
Nilmoni Singh Deo v. Taranath Mukherjee (1882) I. L. R. 9 Cale. 295; L. R. 

of. A. 174 .. 255, 256 
Nilmoni Singh Deo v. Umanath Mookerjee (1883) I. L. R. 10 Cale, 46 25% 47 
Nirmal Chandra Das v. Mohitosh Das (1935) 40 C. W. N. 777 ska vue 200, 202 
Nirmala Sundari Dassi v. Deva Narayan Dass (1927) I. L. R. 55 Cale. 269... 305 
Nistariny Daby ø. Brahmomoyi Dabya (1890) I. L. R. 18 Cale. 45 ... zis 27, 46 
North Cheshire and Manchester Brewery Co. w. Manchester Brewery Co. 

(1899) A. C. 83 se KAN 519 
Nur Ahmed Gazi v. Emperor (1933) 38 C. W. N. 108 Be wes 590, 593 

0 
Onslow v. Commissioners of Inland Revenue (1890) 25 Q. B. D. 465 sc 347 
P 
Panchanan Mandol 9. Sashi Bhusan Pradhan (1940) 71 C. L. J. 497; 44 C.W. 

N, 465 aid oe 487 
Parmeshwar Singh v. Sital Din Dube (1934) L L. R. 57 All. 26 a 130 
Parr’s Banking Co. v. Yates L. R. [1898] 2 Q. B. 460 st Sik 452 
Pathak v. Thakur Kedar Nath (1934) I. L. R. 13 Pat. 411 = 130 
Payton & Co., Ltd. v. Snelling, Lampart & Co., Ltd. (1001) 17 R. p, C, 628 519 
Pell v. Gregory (1925) I. L. R. 52 Cale. 828 F. B. wee IBI, 132 
Peoples Bank of Northern India Limited v. Padam Lal Wasu Ram (1938) A. I. 

R. Pesh. 54 ats 65 
Pir Bakhsh v. Mahomed Tahar (1934) L. R. 61 I. A. 388 ; 60 C. L. J 370 we 145, 150 
Ponnamma v. Arumogam (1908) L. R. A. C. 383 A a 389 
Prabhabati v. Taibatunnessa (1913) 17 C. W. N. 1088 EA . 243, 245 
Prakash Singh v. Allahabad Bank Limited (1928) L. R. 56 I. A. 30 --» 393, 399 
Pramatha v, Pradyumna (1925) L. R. 521. A. 245;1.L.R. 52 Cale. 809; 41 

C. L. J. 551 sy ws 144, 148 
Pran Mohan Das v. Hari Mohan Das (1924) L L. R. 52 Cale. 425 ... sae 145, 150 
Prem Nath v. Har Ram—A., I. R. (1934) Lah, 771 bai 170, 172, 174 
Priyambada Debi v. Priyanath Banerjee (1925) 43 C. L. J. 327; 30 C. W. 

N. 826 104, 106, 107 
Priyanath Bhattacharya v. Sailabala Devi (1929) A. I. R. Patna 385 sa 36 


Pujari Lakshmana Goundan v, Subramania Ayyar (7923) 29 C. W. 
N. 112 ete 17% 377s 179 


Xvils 


PAGE. 
Q 
Queen v, Hick]in and another (1868) L. R. 3 Q. B. 360 TR 2575 258, 259 
Quilter v. Mapleson (1882) 9 Q. B. D. 672 sji we 3735 399 
R 
R. v, Baskerville (1916) 2 K, B. 658- vee 500, 593 
R. T. Rangachari v. The Secretary of State for India in Council (1936) 65 
Cob. J-2rn 96 
R. Venkata Rao v, The Secretary of State for India in Council (1936) 65 C. 4 
J. 231 ;L.R. 641, A. 55 ee xs 0007 
Raghunath Singh v. Hazari Sahu A. I, R. (1917) Pat. 38: (F. B.) “ns 382 
Rahimbhoy Habibbhoy v. Turner (1890) L L. R. 15 Bom. 155; L. R. 18 
I. A. 6 aes es 350 
Rai Jatindra Nath Chaudhuri v. Amritalal (1900) 5 C. W. N.20 ... 243, 246, 247 
Rai Mahal Panday v, Maung Pe Sein (1938) A. I. R. Rang, 189 ... Be 304 
Raja Ajai Verma v. Musammat Vijai Kumari (1938) 43 C. W. N. 585 wee #18, 24 
Raja Mohkam Singh v, Raja Rup Singh (1893) L. R. 20 1, A. 127; LL. R. 15 
All. 352° aie 136 
Rajah Mutta Ramalinga Setupati v. Perianayagum Pillai (1874) L-R: í 
I, A. 209 136 
Rajah Nilmoni Singh Deo v. Umanath Mookerjee (1883) L. R. io LA, ne ; 
I. L. R. 10 Cale. 19 31, 32 


Raja Rai Bhagwat Dayal Singh v. Debi Dayal Sahu (1908) L. R. “381. A. 8; 
ILL. R. 35 Cale. 420 ; 7 C. L. J. 335 siy 136 

Ramanathan Chetti v. Murugappa Chetti (1906) L. R. 33 L A. aon ske: 
29 Mad. 283 ; 4C. L. J. 189 dee 

Ramaswami Aiyan v. Vencataramaiyan (1879) L. R. 61. A. ieee “LL. R. 2 
Mad. 9 


Ramchand Manjimal v. Goverdhandas Vishandas Ratanchand (1920) I. L. R. 47 
Cale. 918 ; [1920] (P. C.) ALI. R. 86; L. R. 47 I. A. 124 ... 350, 351; 377 

Ram Charan Sahu v. Jumuna Prasad Sahu (1932) A. I. R. All. 696 

Ram Coomar Coondoo v, Chunder Kanto Mookerjee (1876) L. R. 4 I. A. 23; 
I. L. R. 2 Cale. 233 134, 136, 143 


Ramcoomar Koondoo v. McQueen (1872) L. R. L AS Supp. 40; 18 W. R. 166; 
11, B. L. R. 46 


379 


. ià 521, 533 
Ramkissen Das and another v. Binjraj Chowdhury and another (1923) J. L. R. 

50 Calc, 419 209, 214 
Ram Lal Mookerjee v. Secretary of State (1881) L. R. 81. A. m. ; Oe. L. R. 

349 ; L. L. R. 7 Cale. 304 bas ah 205 
Ram Prokash Das v. Anand Das (1916) L. R. 43 I. A. 73; LL. R. 43 Cale. 

707; 24 C. L.J. 116 3, 12 
Ravji Vinayakrav v. Lakshmibai (1887) I. L. R. 11 Bom. 381 i 246 
Rex v. Vasey (1905) 2 K. B. 750 271 
Rivett Carnac v. Jivibai (1886) I. L. R. 10 Bom. 478 a 396 


Rodger v. Comptoir d'Escompte de Paris (1871) L. R. 3 P. C. 265 wee 187, 131 
Rura v. Official Receiver, Amritsar (1930) 125 I. C. 625 a we 504, 596 


xviii, 


PAGE, 
S 
Saadatmand Khan v. Phul Kuar (1898) I. L. R. 20 Al. 412,;L. R. 25 

I, A. 146 379; 382 
Sabitri Thakurani v. Savi (1021) L L. R. 48 Cale. 48r; (1921) A. L RP. c. 

8033 CeL J307; LR ASILA 76 ja 346 
Sain Das v. Punjab National Bank Limited, Sargodha and shee Ce A. I. 

R. Lah. 815 380 
Saiyed Abdul Jabbar v. Jitendra Kumar Pal Chowdhury E yom, Come e J. 

451; 44 C. W. N. 122 isi cei 212 126 
Salmon v. Duncombe (1886) 11 App. Cas. 627 261, 271 
Salaman v. Warner [1891] 1 Q. B. 734 350 
Somerville v. Schembri (1887) L. R. 12 A. C. 453 516 
Sameer Ali v. Munshi Mohammad Hossein (1936) 41 C. W. N. ese TII, 1153 
Saminatha Pillai v. Manikasami Pillai (1899) I. L. R. 22 Mad. 356 396 
Sarat Chandra Mitra v. Charusila Dassi (1928) I. L. R. 55 Cale. 918 396 
Sa roje Bhusan Ghosh v. Debendra Nath Ghose (1931) I. L. R. 59 Calc. 337 ... 130 
Satindra 7. Sarala Sundari (1917) 27 C. L. J. 320 zi 
Secretary of State in Council of India v. Kamachee Boye Sahaba (1859) | 13 

"Moo. P. C. 22 a ves 817, 324 
Seixo v. Provezende (1865) L. R. 1 Ch. “App. 192 os 517 
Sewak Jiramchod Bhogi Lal v. Dakore Temple Committee ka A. 1. R. 

(P. C.) 155; L. R. 521. A. 562; 41 C. L. J. 628 3475 377 
Shadafal Kanu v. Gadari Hajam (1930) 35 C. W. N. 58 N ..-26, 35, 46 
Shahzadi Begam v. Alaknath (1935) I. L. R. 57 All. 983; [1935] A.-L. 

J. 681 347 
Shailajananda Dut Jha v. Umeshanunda Dut Jha (1905) 2 C. L. J. 460 4 
Shuroop Chunder Bhoomick v. Rajah Pertab Chunder Singh (1867) 7 

W. R. 219 111, 118 
Shyamkant Lal v. Rambhajan Singh and others (1939) F. C. R. a ; (1939) 

71 C. L. J. 369 ..50; 52, 53; 

S4 85, 86, 87, 560, 569 
Singer Manufacturing Company v. Loog (1880) 18 Ch. D. 395 515 
Sinheshwar Singh v. Medni Prasad Singh (1939) A. I. R. [1940] Pat. 65 574 
Siqueira v. Noronha (1934) 59 C. L. J. 494 ; (1934) A. IL. R. P.C. 144; L.R. 

(1934) A. C. 332 566, 571 
Sital Din v. Anant Ram (1933) A. L. J. 347 
Sita Ram v. Dulam Kunwar (1918) I. L. 4 41 All. 350 306 
Sita Ram Balmukand v. The Punjab National Bank Limited (1036) L L. R. 17 

Lah. 722 63, 65 
Sivagami Achi v. Subramania Ayyar (1903) I. L. R. 27 Mad. 86%: 379 
Sm, Khyazannessa v. Kumar Satya Bhanu Ghosal (1929) 34 C. W. N. 548 III, 120 
Sohan Bibi v. Baijnath Das (1928) I. L. R. 50 All. 767 130, 132 
Soleman Bibi v. East Indian Railway (1933) L L. R. 6o Cale. 820... 241 
Sonatun Bysack v. Sreemutty Juggutsoondree Dossee (1859) 8 Moo. 

I. A. 66 254, 291 
Soorjeemoney Dossce v. Denobundoo Mullick (1862) 9 Moo. I. A 123 .. 282, 283, 


285, 286, 291, 203, 294, 205, 206, 297; 298, 299, 300, 0%, 302, 303 


xix, 


PAGE, 
Sreenath Chakravarti a. Priya Nath Bandopadhya (1930) 52 C. L. J. 569; 


I. L. R. 58 Cale. 832 Meg 535; 537, 538 
Sree Sree Radha Krishna Thakur v. The Official Receiver (1932) 36 C. W. 

N. 492 w+ 5945 596 
Sridhar Chattopadhya v. Kalipada Chuckerbutty (1911) 16 C. W. N. 106... 597, 398 
Statham v. Statham (1912) P. 92 ahs we 316, 323 
Striman Sadagopa v. Kristna (1863) 1 Mad. H. C. R. 301 a Bé 18 
Subramanyam Chettiar v. The Commissioner of Income Tax, Madras (1936) 

I. L. R. 59 Mad. 171 tae bee 157 
Sudhindra v. Gonesh (1938) 43 C. W. N. 147 a 224, 225 
Sundarpur Tea Estate v. Indian Tea Licensing Committee, Kasa err 

(1939) 70 C. L. J. 385; 43 C. W. N. 704 so .. 261, 266, 

267, 268, 269, 27 
Surendra Nath Das v. Emperor (1933) 38 C. W. N. 53 Set a. 590, = 
Syed Shah Muhammad Kazim v. Syed Ali Saghir (1931) L L. R n 
Pat. 288 es a 3, 14 
T 


Tagore v. Tagore (1872) L. R. I. A. Supp. 47 ; 18 W. R. 359 ; 9 B. L. R. 377; 
(1869) 4 B. L. R. O. C. J. 103 .. 282, 283, 
285, 286, 291, 292, 293, 294, 295, 296, 297, 208, 3 300, 303, 304, 305, 306 

Tarakeswar Roy v. Shoshi Shikhareswar (883) L. R. 10 L A. 51; 13 


C. L. R. 62;1.L. R. 9 Cale. 952 207 
Tata Iron and Steel Company Limited v. Chief Revenue Auei of Bana 

(1923) I. L. R. 47 Bom. 724 ; L. R. 5o I. A. 212; 39 C. L. J. 16 oe 8347 
Tahiruddin Ahmad v. Masihuddin Ahmad (1933) I. L. R. 60 Cale. 901 wes 4.335 44! 
The King v. The Commonwealth Court of Conciliation (1910) 11 Com. 

eRe td ner oo 385 
The “ Parliament Belge ” (1880) L. R. 5 P. D. 197 st ax 517,325 
Thin Yick v, Secretary of State for India (1939) 1 Cal. 257 a zag 587 
Tikait Gayan Nath Sahi v. Pandit Malhjiji Vaidya (1925) A. 1. R. Pat. 588... 380 
Tuljaram Row v. Alagappa (1910) I. L. R. 35 Mad. 1 ee 346 

U 
Udaypal Singh v, Lakhmi Chand (1935) I. L. R. 58 All. 261 me we 445, 440, 
449, 450, 453, 454 
Y 
Vacuum Oil Company v. Secretary of State for India (1932) L. R. 59 L A. 258 ; 

55 C. L. J. 520 e 587 
Vellanki Venkata v. Venkata Rama Lakshmi (1867) L. R. 41. A. 1 vee 245, 246 
Venkatadri Appa Rao v, Parthasarathi (1925) L. R. 52 L A, 214; 29C. W. 

N. 989 i e +++ 395, 397; 


398, 399 
Venkatadr: Appa Row v. Parthasarathi Appa Row (1921) L. R. 48 I. A. 150; i 


I. L. R. 44 Mad. 570 ; 33 C. L. J. 447 452 
Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha Swami nee LL R.. 27 
Mad. 435 sue ote 3 


ek, 


i 
a 


. 1 . PAGE. . 
Vijaysinghji Chhatrasingji v, Shivsangji Bhimsangji (1935) L. R. 62 I. A. 161 ; i 
61 C. L. J. 336 seh 285 
Vishwanath Narayan Singh v, Mahant Harihar Gir-—19 P. L. T. 760 vr 51 
Viswanath “Narayan Singh v. Mahanth Harihar Gir—A. I. R. [1939] 
Pat. 90 a aes 84, 85 
WwW 
Walsh v. Lonsdale (1882) 21 Ch. D, 9 145, 150 
Watson v. The Collector of Rajshahye (1869) 13 Moo. I. A. or 3 B. L. 
R. 48 233, 237 
Watson and Company v. Ramchund Dutt (1890) 1. L. R. 18 Cale. | 19; L. R. 19 
I, A. 110 a san 248, 250 
Wortherspoon v. Currie (1872) L. R. 5 App. Cas. 508 f 517 
Wolverhampton New Water Works Company Hawkesford (1850) 6 OF B. 
(N. S.) 336 A BK 586 
x 
Yusuf v. Jyotish Chandra Banerji (1931) I. L. R. 59 Cales 799... wee 209, 214 


Yusuf Ali v. The Collector of Tippera (1882) I. L. R. 9 Cale. 138 ... we. 433, 439 





oOo o ațlB 


The Calcutta Law Journal 


Reports, 


PRIVY. COUNCIL. 


Present; Zord Macmillan, Sir George Rankin, Mr M, Rs 
Jayakar. 


SATISH CHANDRA GIRI’ 
: J. 
DHARANIDHAR SINGHA ROY & OTHERS, 


DHARANIDHAR SINGHA ROY & OTHERS 
?, 
SATISH CHANDRA GIRI & OTHERS, 


[On APPEAL FROM THE HicH COURT OF JUDICATURE AT ForT 
WILLIAM IN Benca’. | 


Public Religious Institution—Mismanagement by Mahant in administration 
of property—Interference by Civil Court—~—Furisdiction ta interfere also 
with exercise by Mahant of spiritual duties—Code of Civil Procedure (Act 
V of 1908), Section 92. as l 


The two capacities filled by the Mahant of a public religious charitable instì- 
tution— namely those of its spiritual head and of administrator of its property are 
in general closely intermingled, and, where this -is so, if it be found by the. 
Court that the functionary, in the exercise of his duties, has put himself 
ina position in which the Court thinks that the Sbligations of this office 
in connection with the endowment can no longer he-faithfully discharged 
without danger to the endowment, that is a sufficient “gtouad__for-_his 
removal from -both his offices if necessary. Section 92 of the Code of Civil 
Procedure must therefore be construed as conferring in suitable .cases jurisdiction 
on Civil Courts to deal with the religious side of the office of Mahant. And in 
cases where the spiritual and administrative side of the Mahantship are in fact 
closely intermingled, even if the two capacities can be separated, the spiritual 
side being regarded purely as a dignity, the office is yet of such a nature that a 
suit relating to it must fall within the purview of the explanation to Section 9 
of the Code, as being a suit of a civil nature lying within the tompetence of a 
Civil Court, notwithstanding that the functions of the office are associated with 
religious rites or ceremonies. It may, however, be that mere mismanagement dr 
tneapacity is, in the case of certain high dignitaries, not ordinarily sufficient for 
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their removal from the performance of theie religious duties as distinct from 
their duties as managers of the properties of their institutions. Such matfers- 
are for the consideration of the Civil Court, which must necessarily enjoy a 
wide discretion to decide what form of punitive or ameliorative order will suit 
the requirements of the case. The jurisdiction of the Civil Court to decide 
questions of this kind is beyond dispute. 

Consolidated Privy Council appeal No. 78 of 1937 from a 
judgment and decree of the High Court, Fort William in Bengal, 
dated July 6 and August 24, 1934, (M. N. Mukerji and S. K, 
Ghose, JJ.) in the main confirming a judgment and decree - 
of the District Judge’s Court of Hooghly, dated November, 6 
1929.. 

The defendant, Satish Chandra Giri, was the Mahant of the shrine 
of Sri Taraknath in Tarakeswar near Calcutta. In September, 1922, 
the plaintiffs instituted the present suit claiming among other things 
declaration that certain properties belonged to the deity and were 
not the zij properties of the defendant; a declaration that the 
defendant was not a fit person to continue as Mahant ; and an 
order appointing a fit person in his place. The action was brought 
under Section 92 of the Code of Civil Procedure, and the defendant 
in his defence contended inter nêla that the shrine was not a 
‘public, religious or charitable endowment within the meaning of 
that section and that certain properties were his #i7 properties 
acquired from his predecessor. The District Judge found in favour 
of the plaintiffs on all points, ‘Ihe defendant appealed against that 
decision, and the plaintiffs cross-appealed, contending that the 
Judge ought to have ordered accounts to be taken on the footing 
of the defendant’s wilful default. The High Court dismissed both 
appeals, and both parties now appealed to His Majesty. 

C. S. Rewcastle, K, C. and J. M. Parikh for the Appellant e 
(The arguments are only reported on the question of law relating 
to the jurisdiction of the Court under section 92 of the Code of Civil 
Procedure). | 

It is submitted that, in making the order which it has made,. the 
High Court has ignored the distinction which exists between a 
Mahant’s trusteeship and management of the temporal affairs of a 
temple on the one hand and his position as its spiritual head on the 
other. The two- capacities of spiritual head and trustee in which 
he acts are clearly distinguishable, and Section 92 only gives the 
Court jurisdiction to interfere with a Mahant in the exercise of the. 
duties pertaining to the latter capacity. Accordingly the Court 
will be exceeding its jurisdiction under the section if, in dealing: 


with the Mahant in his temporal capacity as trustee, it makes 
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t 
b 


ay order which affects his spiritual position and consequently the 


a spiritual affairs of the Deity, The Court undoubtedly has the power 


to deprive a Mahant of his trusteeship and of the temporal duties 
which go with it, but it must attain that result without interfering 
with his spiritual position. The appellant is charged with such 
different things as breach of trust and immorality, and section 92 
gives jurisdiction to interfere with the Mahant only in respect of 
the former of those charges. The Court is not competent to 
inquire into the second matter, which is quite outside section 92, 
The appellant is admittedly removable as a trustee if he be found to 
have done wrong; also there are persons who might have a right to 
claim his removal from the spiritual headship of the temple; but 
those persons are not before the Court in the present proceedings. 
If that argument is right, evidence of immoral conduct on the part 
of the applicant should not havea been led in this action. 
Moreover a power of removal of a Mahant does not‘imply power to 
appoint his successor. Section 92 is limited to questions of trustee- 
ship and grants the Court no right directly or incidentally to inter- 
fere with the Mahant in the exercise of his spiritual duties, (Counsel 
referred to Acharaya Shei Sripati Prasadji v, Laxmidas(1) ; Rama- 
nathan Chetti v. Murugappa Chetti (2); Ram Prokash Das v. 
Anand Das (3). 

| Sir George Rankin referred to Syed Shak Muhammad Kasim 
v. Syed Ali Saghir (4). | 
To remove the appellant from the spiritual side of his office in 
proceedings under Section 92 would, it is submitted, be without pre- 
cedent. For the attainment of that defect there is special procedure. 

In Vidyapurna Tirtha Swami v, Vidyanidhi Tirtha Swami (5) 
a clear distinction is made between ecclesiastical and secular duties. 
The view expressed at p. 455 is admittedly now no longer good 
law, but the case is still of value -as illustrating the distinction in 


+ 


question, 
[ Zord Macmillan referred to Section 9 of the Code and Counsel 


referred to Mahant Basant Das v, Hem Singh (6).] 


Parikh, following. In Makant Puran Atal v. Darshan Das (7) 
the Mahant had already been removed by a domestic tribunal on 
the ground of immoral conduct. There was no question of his 
removal in that suit, Ifit isto be said that the Court has power 


(1) (1928) 31 Bom. L. R. 243. 

(2) (1606) L. R. 331. A. 139 ; I. L. R, 29 Mad. 283 ; 4C. L. J. 189. 

(2) (1916) L. R. 431. A. 73 ; L L. R. 43 Cal. 707 324C. L. J. 116, 

(4) (1931) I. L.R. 11 Pat. 288. (5) (1604) I. L. R. 27 Mad. 435 (454). 
(6) (1925) L L. R: 7 Lah, 275. (7) (1912) l. L. R. 34 All. 468, 
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under Section 92 to remove a Mahant from his spiritual duties, the. 
result must follow that it is possible under that section to remove 
him on the ground of immorality alone ; but that, it is submitted, 
runs counter to the clear wording of the section, - 

A. M. Dunne, K. C. and H. R., Abdul Majid for the Respon- 
dents: Section 92 must, it is submitted, be regarded as dealing ina 
general way with trusts, Here we happen to be concerned with a 
religious trust. There is nothing in the section mentioning the 
kind of breach of trust to which it is applicable’ The breach 
of trust here alleged is breach of a religious trust. The 
section deals with the direction and administration of a temple 
as a whole, and there is nothing in it to limit the Court’s powers of 
interference with secular matters, Mahant Puran Atal v, Darshan 
Das (t) isin point here, 

[ Lord Macmillan referred to Shailajananda Dut Jha vy. 
Omeshanunda Dut Jha (2) |, 

Counsel was stopped. l 

C. Ae V. 

Their Lordships’ judgment was delivered by 

M. R. Jayakar: These two appeals are against a decree dated 
6th July and 24th August, 1934, of the High Court of Judicature at 
Calcutta, modifying a preliminary decree dated 6th November, 1929, 
of the Court of the District Judge of Hoogly. The suit in which the 
decrees were passed was instituted under section 92 of the Code of 
Civil Procedure 1908, by certain persons claiming to be interested 
in the administration of the shrine of Sri Taraknath near Calcutta, 
against one Satish Chandra Giri, the appellant in the main appeal 
(No. 29 of 1934) (hereinafter called the appellant), who was des- 
cribed as the shebait or mahant of the said shrine. 

The shrine of Taraknath, though sometimes referred to in the 
present proceedings asa math, is in reality a temple containing an 
idol called Sri Taraknathji. Its origin is lost in antiquity. The 
High Court of Calcutta has in its judgment traced its history back 
to 1747 A. D., and there is no doubt that it is a very ancient public, 
religious and charitable endowment, of which the appellant had 
been for many years the mahant, It is unnecessary for the pur- 
poses of this appeal to enter into the details of its antiquity. It is 
sufficient to say that the succession to the.mahantship descended 
from one Mohan Giri, the Mahant in 1799, who acquired properties 
while he held that office. These properties along with the mahant- 
ship came to be vested, through successive holders, in one Madhab 


(1) (1912) 1. L. R, 34 All, 468 (473). (2) (1995) 2 C. L. J. 460. 
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Gigi in or about the year 1864. On 37th November, 1873, he 
‘executed a document in favour of his senior chela Shamchand 
Giri. By that document, Madhab Giri, who was at that time about 
to face a trial for sexual misbehaviour, appointed Shamchand Giri 
to manage, in the event of his incarceration, the properties of the 
temple during his absence. The properties were stated to be of 
twofold character; Debottar (properties belonging to the temple) 
and nij (private properties of the mahant), of which a list was 
appended to the document. The document also provided that, 
on the return of Madhab Giri, Shamchand Girl was to hand over 
to him possession of both classes of property and render an account 
in respect of each, but if Madhab Giri died before his return, 
Shamcband Giri was to succeed him. 

Madhab Giri was convicted and sentenced on 25th November, 
1873. After his release in December, 1876, he obtained posses- 
sion of all the properties from Shamchand Giri, but the latter 
instituted a summary suit for possession against Madhab Giri and 
obtained a decree on 28th August, 187 Js 

On 29th December, 1877, Madhab Giri instituted a suit against 
Shamchand Giri, on the strength of the document mentioned 
above, for the recovery of the properties in Shamchand Giri’s pos- 
session. There were inter alia two schedules annexed to the plaint: 
schedule Ka, which was a list of debottar properties and schedule 
Kha, a list of the properties claimed as nij Madhab Giri prayed, 
amongst other things, that, according to the document of 17th 
November, 1873, Shamchand Giri was bound to deliver possession 
and was not entitled -to deny Madhab Giris title or set up an 
adverse one and that it might be declared that the properties 
mentioned in schedule Kha were Madhab Giri’s personal or 
private properties. Shamchani Giri contested the suit, mainly 
on the ground that he had no knowledge of the said document, 
that Madhab Giri had forfeited his title to the office of mahant by 
reason of his sexual misbehaviour and that Shamchand Giri had 
been duly appointed mahant in his place. 

On 5th December, 1878, the District Judge delivered judg- 
ment, holding that Shamchand Giri was not a duly appointed 
mahant, that Madhab Giri had not forfeited the mahantship on 
account of his misbehaviour, that the document of 17th November, 
1873, was genuine and Madhab Giri was entitled to keep posses- 
sion of the properties therein mentioned. The District Judge 
further held that the properties in schedule Kha were {not the 
nij properties of the mahant. In the result, he held that 
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Madhab Giri was entitled to recover possession of the office 
of mahant, with the properties ia both the schedules Ka 
and Kha, which belonged to the endowment of the idol, 
Madhab Giri’s claim to the properties in schedule Kha as his 
private properties was dismissed. A decree dated sth November, 
1878, giving effect to the judgment, was drawn up. There was 
an appeal by Shamchand Giri and cross-objections by Madhab 
Giri. It is to be noted that in his cross-objections Madhab 
Giri raised no objection to the decision of the District Judge 
that the properties in schedule Kha were not the private pro- 
perties of the mahant. Madhab Giri thereafter applied for 
possession in accordance with the decree, making no. distinction 
between the two kinds of properties and eventually he recovered 
possession of both. These facts may not operate as an estoppel 
against the appellant, but their evidentiary value cannot be denied 
in connection with the appellant’s contention in the present 
suit that the said properties and their accretions are his private 
properties. 

Madhab Giri died on arth March 1893. He left a will 
dated 5th March, 1893, whereby he appointed the appellant 
his successor as mahant and also executor of the will. He devised 
the nij properties to the appellant absolutely. The appellant 
accordingly ascended the gadi and applied for probate of ths 
will, which was granted by the High Court of Calcutta on rst 
July, 1895. < : 

In September 1922, four persons, who are now respondents 
1-4 in the first appeal and appellants 7-4” in the second appeal 
here, and three others, who have since died, instituted the pre- 
sent suit ( No. 28 of 1922 ) inthe Court of the District Judge 
of Hoogly, against the appellant. During the pendency of 
the suit, three other persons were added as plaintiffs and they are 
parties to these appeals. All these persons are hereinafter referred 
to as plaintiffs. 

The suit was instituted urder- section 92 of the Code of Civil 
Procedure. There were 13 prayers, out of which the following are 
material at the stage of this appeal :— 


“y, Fora declaration that certain properties specified in the 
schedules annexed to the plaint were not the nij properties of the 
appellant, but belonged to the deity. _ 

“a, For a declaration that the appellant was not a fit and 
. proper person to continue as mahant or trustee of the said trust 
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estate and that he might be removed from such office by the order 
of the Court, 

‘2, That in his place a fit and proper person he appointed as 
mahant and trustee of the temple and of its properties, 

“4, That all the properties adjudged to be trust properties be 
vested inthe new mahant and that the appellant be directed to 
make over their possession to him. 

‘s, For an account. 

“6, For the settlement of a scheme for the proper management 
and control of the trust properties,” 

The appellant contested the -suit and denied the material alle- 
gations contained in the plaint, He filed a lengthy written state- 
-ment, Shortly stated, his defence was that the temple was not 
a public, religious or charitable endowment within the meaning 
of section 92; that the mahant managed the debottar properties 
as “malik” owner, that he took his predecessor’s nij properties 
under an absolute bequest contained in -his will, that he could 
and did acquire new properties, which were his nij properties, that 
he was not of immoral character, as alleged in the plaint, nor 
was he guilty of a breach of trust, nor of mismanagement or 
misappropriation of any part of the trust properties, that he was a 
fit and proper person to act as mahant, having acted as such for 
over 30 years and that he was not liable to render an account of the 
trust properties, 

On these pleadings, the District Judge framed appropriate 
issues and delivered judgment on 6th November, 1929. He 
found all the issues in favour of the plaintiffs and also that the 
charges of immorality and misappropriation made against the 
appellant were proved. A decree waspassed, of which the follow- 
ing are the material terms se 

“x, The Tarkeswar endowment was a public, charitable and 
religious trust. 

“2, The properties mentioned in certain schedules to the plaint 
were debottar properties of the temple. 


“3, The appellant was not entitled to have any nij property 
of his own and the properties claimed by him as nij, whether 
acquired in his own name or in the names of other persons, be- 
longed to the temple, 


“4. The appellant was not a fit person to continue as mahant, 
that he was removed from that office ‘and wasto forthwith make 
over possession of all properties to the temple, to be vested in the 
teceiver, pending further ordets. 
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“5. The appellant was to render accounts of both sets 
of properties, from the day he ascended the gadi to the present 
time. 

“6. (A scheme for the proper administration and control of the 
trust estate was to be framed.” 

Against the said judgment and decree the appellant filed 
an appeal (1 of 1930). Plaintiffs also filed a cross-objection 
on the ground that, upon the findings errived at, the Court below 
cught to have directed accounts to be taken from the appellant 
on the footing of wilful default. The appeal and cross-objection 
were eventually heard by a Bench of the High Court of Calcutta 
(Manmatha Nath Mukerji and Sarat Kumar Ghose JJ.) who affirmed 
the findings of the District Judge and his decree, with the follow- 
ing variations :— 

“ry, The order for re against the appellant was set 
aside, ; 

“a, Certain properties claimed in the plaint and held by 
the District Judge to be debottar properties were excluded from 
the decree.” 

The appellants appeal and the plaintiffs’ cross-objection were 
dismissed. 

On the question of misappropriation and breach of trust by 
the appellant, the learned Judges held that the appellant had 
diverted trust funds for the purpose of self-aggrandisement and 
for the benefit of others who were not entitled thereto and that 
gross breaches of trust on a most gigantic scale had been proved 
against the appellant. On the issue relating to the appellant’s 
moral character and habits of life, the High Court went into the 
details of the ‘charges made against him and held them subs 
tantially proved. About the appellant’s fitness to continue as 
mahant and his liability to be removed from bis office the learned 
Judges observed that by reason of the continuous course of the 
misappropriation of trust properties in which the appellant had 
indulged on a most extensive scale, the breaches of trust which 
he had systematically committed in respect of such properties, 
the unfounded claim thereto he had persistently put forward and 
in pursuance of which he had treated such properties as his own 
properties, and the life he had led which was reptignant to the 
intention of the trust, the appellant had rendered himself unfit to 
continue in stich office. They ftirther observed that infinitely more 
than what would justify the removal of a trustee of a public, 
teligious and charitable endowment had been established that on 
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thg most charitable view of the appellant’s conduct and his deal- 
ings with the endowment, it was impossible to resist the conclu- 
sion that the interest of the endowment peremptorily demanded 
the removal of the appellant from his office as mabant. In setting 
aside the District Judge’s order for accounts against the appellant 
and in dismissing the plaintifl’s cross-objection on the same ques- 
tion, the learned Judges left it open to the deity or anybody, who 
‘would represent him in future, to recover such other properties 
as there might be belonging to the endowment and to sue the 
appellant for accounts. 

The question of framing a suitable scheme was considered by 
the District Judge after the other issues had been decided. He 
delivered a separate judgment framing a scheme for the adminis- 
tration of the endowment. It was the subject of a separate appeal 
to the High Court and was disposed of by a separate judgment. 

The appellant applied to the High Court for a certificate of 
fitness. It was granted to him in the main appeal (No. 29 of 
1934) and refused in the Appeal (No. 30 of 1935) relating to 
the framing of the scheme. A certificate (Appeal No. 2 of 1935) 
was likewise granted to the plaintiffs respondents in respect of the 
liability of the appellant to account on the basis of wilful default. 

Since the leave to appeal to His Majesty in Council was 
granted, the scheme has been given effect to and a new mahant 
and a committee of management have been appointed. They 
"have taken over charge of the property from the Receiver. It 
is to be noted that the new mahant is not a party to the appeals 
before the Board and there is no question now before their Lord- 
ships relating to the scheme. | 

From the foregoing history of the proceedings it is clear that 

many of the questions arising in the appeal are concluded by 
concurrent findings of fact and there is sfrong reason in the present 
case why their Lordships should be slow to depart from the rule 
of practice, which, though not a rule of law nor a rigid rule, plays 
an important part in the exercise of the prerogative—t! at concur- 
rent findings of facts will not be disturbed. 
. “The question about the nij properties, which has been decided 
against the appellant, falls under this category. T hese properties 
are admittedly accretions to the original nucleus of five putni 
taluks, having been acquired out of their income. 

In the light- of past events, their Lordships find-no difficulty 
in understanding the contention of the appellant and his prede- 
cessors as regards the nij properties They were throughout 
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claimed as the private and absolute properties of the mahant. 
1939. Before the Board, however, the appellant’s counsel sought to make 
Satish Chandra Giri 2 distinction and endeavoured to place them in an intermediate 


v. category of properties which, though personal and private, the 
Dharanidhar Singha BOP DF REP gh p private, 


Roy. mahant could not dispose of, as he was under an obligation to 
M. R Jajaten use their ircome, in case of deficiency, for the purposes of the 
—_— temple, but as regards the surplus, he could dispose of it in any 


way he liked and was not liable to render an account thereof, 
Their Lordships find in the facts of this case no justification for 
. such distinction, which may in certain cases be justified as the 
- „creature of the immemorial customs of the institution. In his 

; defence, the appellant claimed the nij properties as absolutely 
"belonging to him under the provisions of his predecessor’s will, 

-` -prid-the question must be decided on that footing, and cannot 

admit of the refinements urged by his counsel. Their Lordships 
«see no reason to differ from the concurrent findings of the lower 
Courts on this question, 

With reference to this question, there are undoubtedly a few 
subsidiary points on which the High Court disagreed with the 
District Judge, but, in their Lordships’ opinion, this difference of 
view in no way weakens the main-finding of the High Court, 
whichis clear, The learned Judges held that upon the views, 
circumstances and probabilities they had dealt with, they had come 
to the conclusion, about the correctness of which they entertained 
no doubt whatever, that the claim to the nij properties which the 
appellant had asserted was entirely unfounded. They added that 
the material documents properly read were unequivocal in their 
terms and left no vestige of doubt that Mohun Giri (the original 
acquirer) never treated the putni taluks as his personal property 
‘nor intended that Raghuchandra Giri (his successor) should ever 
regard them as such. The learned Judges went on to observe 
that, in arriving at this conclusion, they were not unmindful of the 
fact that they had not been able to ascertain the exact sources 
from which Mohun Giri had acquired the five parent taluks ; but 
notwithstanding it, they were firm in their conclusion that there 
was no foundation for the supposition that he acquired or left any 
properties as his personal properties, as distinguished from the 
properties of the deity. l ; 

It was argued that in arriving at this conclusion, the 
learned Judges contradicted their view, expressed in an 
earlier part of the judgment, that the onus was on the 
plaintiffs to prove that the said properties belonged to the 
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temple. Their Lordships, however, on a proper appreciation 
ofthe High Court’s judgment, can detect no such contradiction, 1939. 
The entire evidence was before the learned Judges, which they Satish Chandra Giri 
considered with great care and scrutiny and their Lordships cannot V 
allow the question to be reopened. an elias 
Likewise, on the question of the appellant’s moral character Tie 
i M, R. Fayakar. 
and his consequent unfitness to occupy the office of mahant, there — 
is a concurrent finding of fact which cannot be disturbed, It was 
argued that the appellant’s moral character could not be considered 
in any suit under section 92 ofthe Code of Civil Procedu Se “MPUS 
Their Lordships are unable to agree with this cnt Aa er 
question of his character was not considered in vacuo, but as’ irae Kek BE agak 
relevant to some of the issues which arose under sectioh Oir oe ne 
e. Ba his fitness to remain in office and his liability to be re moved 
therefrom. Soy OF Gi 
It may be noted that the decree of the lower Courts direct Sanz 
the appellant’s removal from office was not based entirely on his 
immorality, but partially upon the finding of a continuous course 
of misappropriation of trust properties on a most extensive scale, |p IV 1% 
the breaches of trust which he had systematically committed in 
respect of such properties, the unfounded claim thereto which he 
persistently put forward and in pursuance of which he treated such 
properties as his personal properties. 
The main point argued before their pordships is the follow- 
ing tem 
The mahant, it is said, acts in two distinct capacities ; he is 
the spiritual head of the endowment, the shebait of the deity. 
He is also the trustee and manager of the properties and temporal 
affairs of the temple and the deity. It is, therefore, contended 
that a Civil Court has jurisdiction under section 92 of the Civil 
Procedure Code over his latter capacity only; it has no power 
to pass any orders affecting his spiritual position or his control 
over the spiritual affairs of the deity or endowment, and that, 
under that section, the Court can deprive him only of the trustee- 
ship and management of the temporal affairs of the endowment, 
but it cannot remove | him from his spiritual duties, A contra 














tical jurisdiction over Hite religious affairs of the endowment. 

Before their Lordships examine the soundness ‘of this cont 
tion, it is material to note that during the long and protracte 
hearing of this case in the lower Courts, no distinction was made 
between the twa sets of duties, and the question now urged before 
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“the Board was not raised in the appellant’s written statement, 
is not dealt with in the exhaustive judgments of the Courts bélow, 
nor mentioned in the elaborate grounds of appeal to His Majesty 
in Council. 

On the question whether the two capacities are distinct | 
as alleged by the appellant or interrelated, it is usefil to turn 
to the pleadings to ascertain what the common view of the 
„parties was. 

Para, 4 of the plaint is as follows :-— 

_ “The management of that sheba (worship) and sadabrata at the 
said math or shrine, and also of the debottar properties thereto 
appertaining and belonging to the said thakur (deity), was and has 
always been, according to the ancient customs and usage of the 
math, entrusted to amahant, who, as the trustee thereof, dis- 
charges all the duties of a shebait in connection therewith. Save 
as aforesaid, as such shebait and trustee, the mahant of 
Tarakeswar has no personal or any other right to the said math 
and the properties thereto appertaining and belonging to the said 
thakur (deity).” 

This allegation was met by para. 20 of the appellant’s written state- 
ment, which is as follows te 

“According to the long established custom and usage of the 
math, the mahant for the time-being makes all arrangements for 
the sheba ( worship ) of the said thakur, etc., and manages the 
debottar properties as malik shebait of the said thakur and -that 
whoever becomes the mahant of the math possesses the right to 
perform those acts by virtue of his office.” 

It is clear, therefore, that in the opinion of both the parties, 
the secular and the religious duties of the mahant, in the 
temple in question, are interdependent and inseparably blended ; 
and such must be the case in any well-organised institution, if the 
obligations of the mahantship have to be effectively discharged. 

The interconnection of the two aspects of the office was ex- 
plained by Lord Shaw, who in delivering the judgment of the Board 
in Ram Parkash Das va Anand Das (1) observed s= 
“The mahant is the head of the institution. He sits upon 
the gaddi; he initiates candidates into the mysteries of the cult; 
he superintends the worship of the idol and the accustomed 
spiritual rites; he maneges the property of the institution; he 
administers its affairs ; and the whole assets are vested ‘in him as 
the owner thereof in trust for the institution itself . . .° the 


~. (1) (1916). L. R. 43 1. A. 73, (706); 24 Ç. La J. 116 (119-120). 
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succession to him in such property follows with the succession to 
the office,” 

The two capacities are thus closely tennara and a proper 
‘and efficient discharge of the one depends on the control of the 
other, The mahant must have authority over the funds and 
income of the institution to be able to. discharge his religious 
duties efficiently, in conformity with the customary and traditional 
obligations of the office and to the satisfaction of those who 
claim the benefit of the worship. He necessarily enjoys large 
patronage in the discharge of his religious functions. He cannot, 
in consequence, depend, for the due performance of such duties, 
on the mercy or caprice of another functionary, with separate-or co- 
ordinate authority over the funds of the institution. Any division 
of the two capacities would lower his prestige, as also impair the 
efficiency of his religious functions. On the other hand, the funds 
of the institution have to be administered with a proper regard to 
the religious traditions of the institution and the sentiments of 
its worshippers, of which the mahant, for the time being, is the 
custodian and interpreter. He furnishes a salutory check upon the 
tendency, which experience proves is not at all infrequent, to 
administer the funds of the endowment with sole regard to secular 
and utilitarian considerations. .In other words, in all such religious 
endowments, where tradition and custom play a vital part in 
„intermingling the two functions, their division is unthinkable. 

As pointed out in the case of Striman Sadagopa v. Kristna (1) 
such offices may have, in reality, a secular character, although 
religious duties are attached to them, because the occupants are 
called upon to exercise business functions, either. as trustees or 
managers of the properties and funds of the temple, or as overseers 
in the regulations of its affairs generally and have necessarily civil 
rights and consequent liabilities, which may properly be made the 
subject of civil litigation. 

There may, however, be cases where the duties of an cffice 
are purely spiritual and moral, entirely unconnected with any 
particular temple or place. The office may be such that no 
pecuniary benefit is attached to it or its emoluments are purely 
voluntary contributions, or the duties attendant to it are the exercise 
of spiritual and moral supervision Over the voluntary actions of 
the worshippers. In such cases, it may be futile for a civil Court 
to interfere with the exercise of the duties of the office. No 
Tights of property are connected with it and there is no Been ney 

(1) (1863) 1 Mad. H, C. R, 301 (308), 
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by which the Court can control the voluntary action of the 
worshipper or the mahant. 

The office in this case is, however, of a' different character. 
It is connected with an endowment which has valuable properties 
and is associated with the control of extensive funds. Even if the 
two capacities of the office can be separated, and the mahantship 


.On its spiritnal side regarded as purely an office or dignity, there 


is no doubt that the office is of such a nature that a. suit relating 
to it, must fall within the purview of the explanation to section 
9 of the Civil Procedure Code, as being a suit of a civil nature 
lying within the competence of a Civil Court, notwithstanding that 


the functions of such office are associated with religious rites or 


ceremonies. 

There are to be found inthe reported rulings, both of this 
Board and of the Indian High Courts, numerous cases where 
shebaits, mahants and in Muslim endowments, mutwallis and 
sajjadanashins have been removed by civil Courts from the per- 
formance of their temporal as well as religious duties, where the 
Courts have come to the conclusion, from the evidence adduced, 
that such removal was necessary in order to safeguard a faithful 
discharge of the obligations of the office. One such instance of 
removal is to be found in Syed Shak Muhammad Kasim v. Syed 
Abi Saghir (1). Their Lordships agree with the observations of 
Khwaja Mohammad Noor J. that s— 5 

“Cases may be conceived in which a sajjadanashin or a spiritual 
head of a Hindu institution, say for instance, a mohunt of a sangat, 
may so behave himself that his very connection with the institution 
may be repulsive to the general public and may amount to desecra- 
tion of the sacred places; I see no reason why the Courts cannot 
interfere in such cases”. 

Their Lordships are aware that no general rule can be laid 
down befitting the different kinds of religious heads of varying 
sanctity and eminence. It must depend upon the facts of each 
case. It may bethat mere mismanagement or incapacity is, in 
the case of certain high dignitaries, not ordinarily sufficient for 
their removal from the performance of their religious duties, as 
distinct from their duties as managers of the properties of the 
institution. It may also be that a Court, in certain cases, exercises 
awise discretion in not directing their total exclusion from their 
religious office, where, e. g.,the lapses are due to causes like a 


(1) (1931) I, Le R. 11 Patna 288(346). See also Sarabjit Bharti v, Gowri 
Nath Kakaji (1923) 27 Oudb Cases 149. 
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misconception of their position or obligations. The Court may 
sometimes not order their total removal, but may asscciate with 
them a committee of management. But these are all matters for 
the consideration of the civil Court, which must necessarily enjoy 
a wide discretion to decide what form of punitive or ameliorative 
order will suit the requirements of the case. But the jurisdiction 
of the civil Courts to decide such questions can no longer be 
doubted. 


The true rule in such matters can be stated to be that if it be 
found by the Court that the functionary, in the exercise of his 
duties, has put himself ina position in which the Court thinks 
that the obligations of his office in connection with the endow- 
ment can no longer be faithfully discharged without danger to the 
endowment, that isa sufficient ground for his removal, if need be, 
from both his offices. 


Their Lordships’ attention was invited to certain rulings, both 
of this Board and the High Courts in India, which enumerate and 
distinguish between the two sets of functions—secular and reli- 
gious—performed by such religious heads. These rulings, in 
their Lordships’ opinion, merely enumerate and classify such 
functions. None of them has proceeded so far as to lay down 
that in cases like the one before their Lordships, where both the 
functions are intermingled and interdependent and have always 
been held and performed throughout the long history of the endow- 
ment by the same individual, the Court in a fit case will not have 
the power to remove the individual from the performance of both 
the functions, 


The appellant’s counsel conceded, at an early stage of his argu- 
ment, that the temple in this suit was a trust for public purposes of 
a charitable or religious nature within the purview of section 92 of 
the Code of Civil Procedure. If so, it cannot be doubted that the 
entire office of mahant, which according to the admission of the 
parties and the evidence in the case is and has always been 
indivisible and held by the same individual, falls within the opera- 
tion of that section. No words are to be found either in section 92 
or elsewhere excluding the religious part of the mahant’s duties 
from the operation of that section. The only limit to the Court’s 
jurisdiction to entertain suits under that section is to be found 
in the provisions of Section 9 of the Civil Procedure Code, but, 
for reasons already explained, the spiritual portion of the office 
in this cases-assuming that it could be separated from the secular 
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Satish Chandra Giri. of Section 9. 


TIE Mie So Perhaps tbe most vital consideration which their Lordships 
T ROY, ARER are unable to ignore is the fact that Section 92 has been construed; 
PoR by a long course of Indian decisions, as conferring, in fit cases, 

M. R. Fayakar, eee NR has ‘ ya 4 
_— jurisdiction on Civil Courts to deal with the religious side of such 


offices, This interpretation has a sound basis ; no reason has been 
shown against it and their Lordships are unwilling to take a 
narrower view of the section, which may make it inadequate to 
meet Indian ‘conditions. 

A grievance was made by the appellant’s counsel that the 
Courts in India were in error in not giving directions in the decree 
that the appointment of a successor to the appellant in the office 
‘of mahant was to be in conformity with the customs and usages 
of the endowment. The record of the appeal which is before 
the Board supplies no reason for imagining that the new mahant 
‘was appointed in violation of such usages. He is not a party to 
the appeal nor isthe scheme, which embodies the rules regu- 
lating snch appointment, before tke Board, It is not, therefore, 
possible to deal with this question. i : 

It now remains to deal with the plaintiffs respondents’ cross: 
appeal. It relates to the accountabilty of the appellant for his 
dealings with the trust properties. It is contended that, on the 
concurrent findings of the Courts in India that the appellant has 
been systematically misappropriating the property of the endow- 
ment, an order for accounts on the basis of .wilful default ought 
to have been passed by the High Court. Their Lordships are 
clearly of the view that the evidence leaves no doubt that the 
appellant has rendered himself accountable for the various acts 
of malversation and breaches of trist committed in the course of his 
management. But, as the learned Judges of the High Court have 
pointed out, there are difficulties in passing at this stage a decree 
for accounts against the appellant, A scheme for the management 
of the endowment has been framed which is not before their Lord- 
ships. A new mahant has been appointed and has taken over 
charge of the endowment, He is not represented -here. Intricate 
questions of law requiring careful consideration will arise in the 
course of the determination of this issue and, in their Lordships’ 
opinion, having regard to all these considerations, it is desirable 
to‘leave this question to be determined by the new mahant, who 
will have liberty to apply to the District Judge for the trial of this 


Vota 71] l PRIVY COUNCIL. ' i7 


P. C, 


‘issue. In doing so, he may consult, if he so desires, those who 
“are associated with him in the management of the institution, 1939. 

but it will be his exclusive responsibility to proceed with the matter satish Chandra Giri 
‘or not. Instead of being driven to a separate suit, the new mahant BN 

eae, 4 . f : Dharanidhar Singha 
will be permitted to have this question determined by an applica- Roy. 

tion in this suit, after he has had sufficient time to consider the oe 
question in the light of the Board’s decision of this appeal. The 

respondents’ counsel has agreed to this course. 

Their Lordships will, therefore, humbly advise His Majesty that 

the decree of the High Court be affirmed and the appeal dismissed. 

The appellant will pay the costs of the respondents who appeared 

of this appeal. The respondents’ cross appeal will be dismissed, 

and they will bear a twenty-fifth share of the costs of the main 

appeal payable by the appellant. 


` T.L Wilson & Co.: Solicitors for the Appellant. 
W. W. Box & Co: Solicitors for the Respondents, 
R. C. C. , Appeal dismissed, 
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Cabin kamalon temple — Appointment of Dalot or chief Shebachalao,if based 
on ancient custom—Appointment, tf extends to the four families of the 
temple. l 
The eligibility of a person to the post ofa Daloi or chief Shebachalao of the 

Katnakhya temple rests upon ancient custom of the temple, 


` Any adult member of any of the four Bardeori families namely the Bura, 
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Deka, Hota and Bidhipathak families of the Kamakhya temple might be appoin- 
ted a Daloi of the temple and the appointment was not confined only to the 
members of the Bura and Deka families. 


The fact that in the past Dalois were selected from the Bura and Deka 
families is after all an equivocal circumstance. The fact cannot do away 


‘with the evidence afforded by the documents. . 


The further fact that in the past no member of the Hota or Bidhipathak 
family had been appointed does not affect the question of eligibility of the two 
families which is based on ancient custom : 

Raja Ajai Verma v. Musammat Vijai Kumari (1) and Ahmad Khan vy. ` 
Channi Bibi (2) referred to. 

Suit for a declaration that defendant No. x Bangshinath Deba 
Sarma Bidhipathak has not been validly appointed joint Doloi of 
the Kamakhya temple. 

The material facts will appear from the judgment. 

Dr. Radhabinode Pal and Mr. Holiram Deka tor the Appellants. 

Messrs, Amarendra Nath Bose, Manmatha Nath Roy (Jv.) and 
Prafuila Chandra Nag for the Respondents. 

The judgment of the Court was as follows : 

This appeal is on behalf of the plaintiffs in a suit instituted by 
them for a declaration that defendant No. 1 Bangshinath Deba 
Sarma Bidhipathak Bardeori has not been validly appointed joint 
Daloi of the Kamakhya temple in Assam, and that plaintiff No. r 
Baroda Kanta Deba Sarma Deka Bardeori has been validly 
appointed. The claim of the plaintiffs rests on the following ma- 
terial allegations. They say that only a member of the Deka or 
Bura family of Bardeoris of the temple is eligible for the appoint- 
ment as Daloi. The case of the contesting defendants is that any 
adult male member belonging to any of the four Bardeori families 
of the temple is eligible for the appointment as Daloi, and that 
Bangshinath was duly appointed by a majority of the electors who 
were entitled to vote ata meeting of which due notice had been 
given to all the electors. ; 

The evidence establishes, although that evidence rests on tra- 
dition, the fact that the Kamakhya temple was under the direct 
supervision of the Hindu kings, that is to say, the Kock kings and 
thereafter the Ahom kings, Four (it may be five) Brahmins 
were brought from Kanyakubjya (Kanoj) in bygone ages for the 
purpose of performing the worship of the Goddess Kamakhya 
Debi. The descendants of these Brahmins are grouped into five 
families, viz, Bura, Deka, Hota, Bidhipathak and Brahma. There 


is a slight discrepancy in the two versions which is not material, 


(1) (1938) 49 C. W. Nu 585, (2) (1925) L. Re52L-A. 379. 
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According to one version four Brahmins were imported, according 
to the other, five were imported. According to the first version 
the Deka family is an offshoot of the Bura family, but for the pur- 
pose of the controversy this small difference is not material. It isalso 
admitted that the Brahma family became extinct in course of time 
and that after the extinction of that family, which was before the 
British conquest of Assam in 1826, all adult male members of the 
four surviving families had’ the charge of performing and looking 
after the ceremonies of the said deity. 

The evidence also establishes the fact that during the time of 
the Hindu kings the male members of these families had no 
concern with the secular management, that isto say, the manage- 
ment of the endowed properties; but their duties were confined 
to the internal affairs of the temple, The Hindu kings or their 
representatives appointed a man from outside for the purpose of 
managing the properties of the endowment, and exercising general 
supervision over the persons who were in charge of the worship 
of the deity. He was called the Sebackalao. The aforesaid 
families are called Bardeoris. The evidence: establishes that for 
the purpose of smooth working of the ceremonies, the adult male 
members of the said families appointed or elected from amongst 
them, One person as the chief to supervise the worship. He is 
called the Daloi. At the time cf the Hindu Kings the selection 
so made had to be sanctioned by the king cr his representative, 
The question in controversy is whether the man to be selected 
as Daloi by the Bardeoris, is to be an adult male members of 
any of the four families, or whether the selection is to be confined 
to the Bura and the Deka families only. This is the controversy in 
the appeal which we will have to decide. 

We proceed onwith the narrative. Just before the conquest 
of Assam by the British the Burmese had overrun the province, 
and in the unsettled state, certain events occurred on which 
there were proceedings after peace and order had been restored 
by the British Government. Some of these proceedings have 
important, bearing: on the question which we have to decide in 
the present cass, After the British conquest in 1826 it appears 
that the old system continued up to 1842. In 1842 instructions 
were issued by the British Government to the effect that the said 
Government or its officers would have no concern with the affairs 
of the Kamakhya temple. The result of this declaration of policy 
of the British Government had a two-fold effect. One was that 
the necessity of obtaining the sanction of the ruling authority oy 
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of the State, to the appointment of a Daloi selected by the 


_Bardeoris dropped out. The other was that the Daloi who was up 


to that time only concerned with the internal affairs of the temple, 
acquired the power of managing the properties of the endowment, 
that is to say, acquired secular powers. These facts which we 
have recited are borne out by proceedings taken either before the 
Reyenue authorities, or before the Sadar Dewani Adalat, 

The plaintiffs are the members of, the Deka and Bura families, 
and the defendants except defendant No. 44 are members of the 
Bidhipathak and Hota families. Defendant No. 44, a proforma 
defendant, is of the Bura family and he is the surviving Daloi. 
Before the time of Ganga Prosad Daloi, that is to say before the 
lime when the Burmese overrun ,the province, there was only one 
Daloi,; but at and from the time of Ganga Prosad two joint 
Dalois have been functioning. The Dalois at the material point 
of time were Bishnu Prosad, the proforma defendant, a Bura 
and Abhoy Kanta, a Deka. Abhoy died on the 30th March, 
1930. Onthe rst May the notice of a meeting for the election 
of a second Daloi in place of Abhoy was served on the members 
of the four Bardeori families, who were entitled to vote, and on 
that date Bangshinath was voted as the second Daloi. He isa 
member of the Bidhipathak family. Later on the plaintiffs ignored 
the said election, held a meeting of their own, and elected Baroda 
Kanta, a Deka, who is plaintiff No. 1, and the eldest son of Abhoy 
Kanta as the second Dalo}. 

It is the admitted case of both sides that the adult male 
members of the four surviving Bardeori families have the right 
to elect a Daloi, This right, as the case of both sides is, is a 
customary right. The eligibility of a person to the post of a Daloi 
also rests upon an ancient custom of the institution. The contro- 
versy between the parties is as to the scope of the said custom 
which defines the qualification of a candidate for Daloiship. 
According to the plaintifs he must be an adult male “member 
either of the Deka or Bura family. According to the contesting 
defendants there is no such restriction, and the ancient custom 
is that any adult male member of any of the Bardeori families, is 
eligible for election or appointment to the office cf Daloiship, 
by the members of the Bardeori families who are entitled to vote, 
The point in controversy in this appeal is a very short one, viz, 
to find out what the custom is. i 

The plaintiffs rest their case on three set of facts (x) that the 
adult male members of the Deka and Bura families hold a pre» 


VOL, 71.) HIGH GIYRÊ 


eminent position in the institution ; they are entrusted with the 
performance of the more important ceremonies, they are entitled 
to more emoluments, and they have a greater number of days as 
Pala or turns of worship; (2) that all along a Bura or a Deka has 
been appointed as Daloi, and no instance has been proved in which 
a person of the Bardeoris, other thana Deka ora Bura had been 
appointed to the office of a Daloi; and (3) that the oral 
evidence given by two of their witnesses established the custom as 
alleged by them. 

On the side of the defendants oral evidence has been given. 
Both sides have adduced documentary evidence, but the docu- 
mentary evidence adduced by the plaintiffs has no bearing on the 
question which we have to decide. The said documents proved 
by the plaintiffs, either establish the fact, that members of the 
four Burdeori families and nobody else kave the right to elect the 
Daloi, or the fact that the members of the Bura and Deka family 


called Pujaks, get more share of the offerings and they are required 


to perform more duties in connection with the worship. Some of 
the documents produced by the defendants have also no bearing 
upon the controversy in these proceedings, But there are eight 
documents, namely, exhibits Nz, O, U, F, K, B, C and D which 
have a very important bearing on the question in issue. So far 
as the oral evidence is concerned, we do not feel inclined to 
proceed upon it. The persons who have deposed on the material 
point on behalf of the plaintiffs are either members cf the Deka or 
Bura family. They have an interest in supporting the case of the 


plaintiffs. The persons who have deposed on behalf of the defen- 


dants belong either to the Bidhipathak or Hota family, They are 
interested in the case of the defendants. The witness Kaliram 
Bhandari Kaeth who does not belong to any of the four Burdeori 
families and who was the accountant, does not say anything on the 
point. He frankly said that he was unable to support either the 
case of the plaintiffs or of the defendants. 

We shall, therefore proceed upon the documents, The first 
document is of importance, as we have said is Ext. N(r). Itisa 
a judgment of the Sadar Dewani Adalat passed in Suit No. 251 of 
1838. The said proceedings arose in the following manner. At 
the time of the Burmese Invasion of Assam, the Aham king fled 
westward, that is to say, left Assam, and many inhabitants of 
Assam fled with him to avoid plunder and slaughter by the Burmese, 
The Nilachal hill, on which is the temple of Kamakhya Debi, was 
deserted, One Baburam Burphukan who was one of the officers 
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of-the Burmese king, appointed’ one Bishnu Dutt who was not a 
member of any one of the Bardeori families, to perform the 
worship of the #Safq (Pithasthan) at the Nilachal hill, There- 
after the Burmese were driven out by the British and Assam was 
ceded to the latter in 1826. It appears that shortly after the 
restoration of order, one Uma Dutt a member of the Bura family 
exerted himself, cleared the hills and re-established the worship of 
the deity. Ganga Prcsad claimed to be.the Daloi, who had been 
duly appointed before the Burmese invasion, There were proceed- 
ings between Bishnu Dutt and Uma Dutt, and the then Sedachalao, 
a certain Gossain before the Revenue authorities, Asa result of 
the compromise between Uma Dutt and Ganga Prosad, the 
latter admitted Uma Dutt as a joint Daloi, Uma Dutt died 
and his son Prananath was also admitted as the joint Dalot. Then 
proceedings were started between Ganga Prosad and Prananath 
against Bishnu Dutta, .The case of Ganga Prosad and Prananath 
was that a Daloi could only be appointed by the members of the 
four Bardeori families, and a person who was not a member of 
the Bardeori families, could not be appointed a Daloi, because he 
would not be entitled to touch the idol, Bishnu Dutt’s case was 
that the Sebacha/ao was the only authority to appoint a Daloi, 
and that he in fact was appointed by the prime minister of the 
Burmese king, who gave him a permanent Sanad, and his appoint- 
ment was confirmed by the Sedackalao, There were three proceed- 
ings between the parties, one before the Assistart Commissioner 
and two before the Commissioner. Ultimately the matter came 
before the Sadar Dewani Adalat. The claim of Ganga Prosad and 
Prananath ultimately succeeded in the Sadar Dewani Adalat. In 
the judgment of the Sadar Dewani Adalat, the pleadings of the 
parties are set out in full, The written statements filed by Ganga 
Prosad and Prananath are material. They are set out at page 7, 
Part II of the paper-book. There Ganga Prosad and Prananath 
made an unequivocal statement that the custom was that the 
Daloi must bsa member of the aforesaid five houses, that is to say, 
a member of the five Bardeori families. 

The next document of importance is exhibit O, a certified copy 
of a judgment (Rubokari) of the Special Commissioner of Assam, 
dated the 25th June, 1853. It rècords the statement of two 
succeeding Dalois Durga Prosad and Goyanath, the former being 
a member of the Bura family, and the latter of the Deka family. 
The statement is that there was the custom of appointing the 
‘Dalois out of the five families of Bardecris. Statements to the same 
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effect were made by the responsible members of the Deka and 
Bura families, which are recorded in Ext. K, at page rro, Part II of 
the Paper-book, which is a plaint filed ina Munsiff’s Court. 

Exhibit U is a letter issued to the public by the Daloi Ganga 
Prosad Deb who was a member of the Bura family. In that letter 
“Ganga. Prosad made a statement that the custom was to appoint 
a fit person out of the members of the five Bardeori familise, to the 
Office of a Daloi. 

In Exhibit F, which is a judgment of the Revenue Commis- 
sioner of Assam, it is stated that the earlier proceeding, namely, 
the judgment of the Sadar Dewani Adalat established, that none 
but descendants of the Bardeori families could be a Daloi, and 
that the members of the Bardeori families from generation to 
generation occupied the post of a Daloi and worked as such. 

It appears that in the year 1873, the Bardeoris brought an 
account suit. against the then Dalois. The right of the Bardeoris 
was-contested by the Dalois, but the -Bardeoris succeeded in getting 
a decree. Since the said judgment, for the purpose of safe- 
guarding their rights and for the purpose of preventing any Daloi 
from disputing the rights of the Bardeoris to get accounts, agrees 
ments were taken from the Dalois by the Bardeoris on their 
‘ appointment. Three of such, agreements, Exhibit B, dated the 
t7th November, 1880, Exhibit C, dated the 11th December, 1893 
and Exhibit D, dated the 27th November, 1896 were executed by 
the Dalois Guru Prosad, Abhoy Kanta and Bishnu Prosad (defen- 
dant No. 44) respectively. In all these documents it is stated 
that the right of becoming a Daloi and of appointing a Daloi 
belongs to the members of the five families of Bardeoris, 

The evidence afforded by these documents which begins from 
the year 1838 and ends with the year 1896 is that any adult person 
is eligible for Daloisbip, who is a member of any of the four 
surviving Bardeori families, viz. the Bura, Deka, Bidhipathak and 
Hota families. There is no evidence worth the name, adduced by 
the plaintiffs, which affects the weight afforded by these documents, 
These documents contain statements of persons, somé of whom are 
dead and some of whom are living, who were and are members of 
the said families. They were and arein a position to know what 
the custom was, and every one of them was a responsible member 
of the said families, they being either persons who were Dalois in 
the past, or are filling the said office at present. 

It may be that members of the Deka and Bura families have 
more duties to perform in connection with the worship, It may be 
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that they have a greater-number of days as Palas (turns of worship) 
or get more emoluments, But these facts are not inconsistent 
with the custom as proved, namely, that a Daloi can be a member 
of any of the four Bardeori families, 


v. *: We do not see any force in the argument that the respondents 
Bangshinath Deba .:. 


had not been able to prove any instance of a Bidhipathak ora 
Hota being appointed or elected Daloi in the past. They, the 
plaintiffs, have given the names of persons who had been Dalois 


‘“in the past, and in an ancient document Exhibit D, we have the 


names of some Dalois. But the fact that in the past only Dalois 
were selected from the Bura and Deka families, is after all an 
equivocal circumstance. That fact cannot do away with the evi- 
dence afforded by the documents which we have‘ mentioned above. 
The further fact that no instance has been proved of a» Bidhi- 
pathak or a Hota being a Daloi in the past is‘of very little import, 
in view of the Observations of their Lordships of the Judicial 
Committee in the cases of Raja Ajai Verma v, Mussammat Vijai 
Kumari (1) and Ahmad Khan ya Channt Bibi (2). 

We accordingly hold that the plaintiffs have not established 
their case,. and that defendant No. 1 has been validly appointed 
asthe second Daloi of the temple. The appeal is, accordingly 
dismissed with costs, hearing fee ten gold mohurs. 


The cross-objection is not pressed it is also dismissed but withe 
Out costs. k 
P. R. Appeal dismissed, 


(1) (1935) 43C. W. N. 585 at <sQo. 
(2) (1925) L. R. sal, A. 379 at 383. 
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- Before Mr. Justice R. C, Mitter, and Mr Justice Ae Se Mi 
Akram 


DINABANDHU ROY BRAJARAJ SAHA FIRM 


A 


De 


SARALA SUNDARI DASSYA* | 


Probate— Revocation of —Unsecured creditor of TAN s heirs, if can apply ` 


Jor revocation~Testator’s heirs insolvent—Indian Succession Act (XXXIX 
of 1925), Sec. «83 {1)— Presidency Towns Insolvency Act (lil of 1909°, Sec. 
19—*Fust cause’—Substantial defect in proceeding- General and Special 
citations—Omission to publish a copy of general citation—Delay in apply- 
ing for probate = Acquiescence —Burden of proof. 


"a Per Curiam : An unsecured creditor of the heirs at law of the testator, whose 
case is that the probate was obtained in fraud of the creditors of the heirs at law 
of the testator, has an interest in the estate of the deceased within the meaning 
of section 283 (1) (c) of the Indian Succession Act, 1925, and has a right to 
intervene in the probate proceedings which were started after he had saneh 


money to testator's heirs at Jaw and has, therefore, a right to apply for revo- 
tion of the grant of probate, and this right has*not been taken away from him by 
reason of the adjudication of testator’s. sons as insolvent : Section 17-of the Pree 
sidency Towns Insolvency Act, 1609, has no application to such proceeding. 


... Kishen Dai v. Satyendra Nath Dutt (1): Arakal Bastian Ansapy. Nara- 
yana Aiyar (2) ; Lakhi Narain Shaw v. Multan Chand Daga(2); Donepudi 
Subramanyam v. Nune Narasingham (4) referred to. 


Fey Mitter, F: Only a real interest, however small, entitles a man to oppose 
a grant or to apply for revocation of a grant for just cause. 


Nalin Chandra Guha v, Nibaran Chandra Biswas (5) followed. 


It is not necessary that the person applying for revocation should have an 
interest in the estate of the decessed at the time of his death. It is sufficient 
if he acquires an interest subsequent but before the application for probate is made 
or may be even while the proceedings for probate are pending. 


Mokshadayint Dassi v, Karnadhar Mondal (6) followed. 


Section 17 of the Presidency Towns Insolvency Act, 1¢09, contemplates 
direct proceedings against the insolvent. The suit or other legal proceedings 
mentioned in the section means a suit or other legal proceeding against a 


*Appeal from Origina) Decree No, 212 of 1936, against the decision of 
S. N. Modak Esq., District Judge of Pabna, dated 22nd June, 1936. 


(1) (1901) I. L, R. 28 Cale, 441, (2) (1910) I. L. R, 34 Mad. 405r 
(3) (1913) 16C. W., N. 1099. 

(4) (1928) 56 Mad. L. J. 489; [1929] A. L R. Mad. 323: 

(5) (1932) I. L. R. 59 Cale. 1308 (1362). 

(6) (1914) 19 C. W. N. 1108 (1109). 


CIVIL, 


1939. 
July; I8, 19, 20; 
21. 24, 
August, 9. 


CIVIL, 


= ie = 


1939. 


all 
Dinabandru Roy 
Brajaraj Saha Fum 
v. 
Sarala Sundari 
Dassya. 


THE CALCUTTA LAW JOURNAL. (Von, 51. 


third person;:.to which the insolvent or the receiver in insolvency is not a 
necessary party. The discharge of the insolvent has no effect on the creditor’s 
right to proceed on with his application for revocation. By the descharge the 
debts of the insolvent incurred before adjudication are not extinguished or 
discharged. Heis only absolved from personal liability for these debts and 
retaing in the absence of express directions to the contrary for his benefit what 
he acquires after discharge, 


Per Akram, $+: The expression. “commence any suit or other legal pro- 
ceeding” i in section 17 of the Presidency Towns Insolvency Act, 1609, relates 


toa suit or a proceeding by the creditor against the person or the property of 


the insolvent debtor. 


Per Mitter, J + If a substantial defect in the proceedings be established by 
the applicant for revocation, the grant must be revoked and the person to whom 
probate had been granted must prove the will in the presence of the former. 
He, the propounder, must establish the will, If suspicions are raised in the 
mind of the Court he must remove those suspicions and satisfy the conscience 
of the Court that the will propounded by him was the will of the deceased. 
f, however, the applicant for revocation fails to prove substantial defects in 
the proceedings he would be entitled to an order for revocation only if he proves 


affirmatively that the will isa forgery, 
4) $ 


For revoking a grant “just cause” as defined in section 263 of the Indian 
Succession Act, 1925, must be’ established. That is sine gua non. If ‘just 
cause’ as defined there be established, the Court has a discretion, not an 
arbitrary one but one to be exercised judicially, to revoke the grant. 

The illustrations in section 263 of the Indian Succession Aci 1925, are not 
exhaustive. 

If the Court in its discretion issues a special citation, its non-service renders 
the proceeding defective in substance, and probate has to be revoked at the 


instance of non-cited party. Whether a defect is substantial or not, must be 
judged on the facts of each case. 


Musammat Ramanandi Kuer v. Musammat Kalawati Kusr (1) followed. 


There is no difference in principle between a general and a special citation 
issued under section 283 (1) (c) of Indian Succession Act, ‘1925. ml . 

It would be a defect, but the defect would not be of substance, if “the nor- 
cited party had knowledge of the probate proceedings, If special circumstances 
do not exist the grant must be revoked. 


Delay in applying for revocation, which amounts to waiver or acquiescence, 
would be one such special circumstance. 


In the cases where such special circumstances exist and especially if the will 
had been proved in solemn form before, revocation would not be granted. 
Shadafal Kanu va Gadari Hajam (2) and other cases referred to. 


Per Curiam: Inthe present case though there was omission to publish a 
copy of the general citation, the omission though a defect in procedure, was 


(1) (1947) L. R. 55 L A. 18; 47 C. L.J. 1714 r 
(2) (1930) 35 C. W, N: 58: ' 
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not a substantial one as the applicant is not prejudicially affected by the non- 
publication, 

Fer Akram, ¥: An order to issue general and special citations is merely 
a discretionary one and it is not obligatory upon the District Judge to issue 
citations under section 283 of the Indian Succession Act, 1925. The discretion 
cannot be exercised unless more than mere absence of citation is proved. 

Nistariny Daby v. Brahmomoyi Dabya (1) followed. 

The case of Musammat Ramanandi Kuer v. Musammat Kalawati Kuer 
(2) shows how the onus of proof regarding the genuineness or otherwise of a 
will is affected by the citation not being properly served upon the person on 
whom it had been issued under section 283 of the Indian Succession Act, 1925, 
but in the present case whether the creditor should have proved the will wasa 
forged document or the propounder of the will should have proved that it was 
a genuine one, is not.of much importance as both the parties have adduced evi- 
dence relating to their respective cases. 


Per-Mitter, F: The will being a secret document there is nothing improbable 
if a testator expressly enjoins secrecy during his lifetime. 


Appeal by the Applicant. 


Application by the creditor of heirs at law of the testator to 
revoke the grant of probate. 


The material facts appear from the judgment. 


Messrs, Atul Chandra Gupta, Jitendra Kumar Sen Gupta and 
Jogesh Chandra Sinka for the Appellants. 


Messrs, Amarendra Nath Boes, Chandra Sekhar Sen and Satish 


Chandra Chowdhury for the Respondent. 
C. A. V. 


The following judgments were delivered 3 


R. C. Mitter, J. :—This appeal is in proceedings started by the 
appellant on sth August, 1935, for the revocation of the probate 
granted to the respondect, Sarala Sundari Dassya, by the District 
Judge of Pabna on the 14th September, 1933. The will of which 
probate had been granted is an unregistered one said to have 
been executed by the respondent’s husband, Haralal Saha, on the 
24th July, 1925. Haralal died onthe sth January, 1927. The 
application for probate was made on the 27th March, 1933, more 
than six years after the death of Haralal, and it is the admitted 
case of the propounder, that during this long period of six years 
nobody knew that Haralal had died testate except the propounder, 
the alleged writer and the three attesting witnesses. 


Haralal left three married and grown up sons, Hemendra, - 


(1) (1890) I, L, R. 18 Calc. 45. 
(2) (1997) L. Re 55 1. A. 18; 47C. L. J. 171. 
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Jitendra and Nripendra, a married daughter, Sunitibala, and his 
widow, Sarala Sundari. Nripendra was at America at the time 
of his death, prosecuting his studies there. He qualified himself 
as a mechanical engineer and came back to India some time after 
Haralal’s death. 

Haralal was a successful businessman. He had four business 
centres, one at Calcutta at 34 Sovabazar Street, another at his 
native village Amta, in the District of Dacca, the third at Serajgung 


l at the District of Pabna, and the fourth in the District of Rung- 


pore. At the time of his death his business was in a solvent 
condition. He left considerable immoveable properties in the 
District of Dacca, Pabna, 24-Perganas, Rungpore and Calcutta. 
He had also a house at Giridih in the District of Hazaribagh in the 
Province of Behar and Orissa. 

The willis in Bengalee language and is‘written‘on two sheets of 
cartridge paper, such papers as are required to be used for Court 
purposes, for Vakalatnamas, plaints, written statements and petitions. 
There are three signatures purporting to be of Haralal’s, The first 
signature is at the top at the right hand corner of the first sheet. 
The second signature is at a similar place .on the second sheet 
and third signature is at the extreme bottom of the second sheet. 
It almost touches the edge of the paper. The writer is Surendra 
Kumar Saha. Three persons appear as attesting- witnesses— 
Pramatha Nath Basu Barman, Chand Mohan Saha and Kedar- 
nath Sarkar. The last paragraph i. e. paragraph 6, ends at about 
the middle of the second sheet. After it there is a blank space 
about 236 inches wide, Then appear the three signatures of the 
writer, Surendra Kumar Saha, and of the witnesses, Chand Mohan 
Saha and Promotha Nath Bose Barman, ina line, Immediately 
below the signature of Promotha Nath Bose Barman at the right 
hand side appear in half margin what has been called the Katfat 
in the evidence, which runs thus: “Sitting in my dwelling house at 
Amta and being acquainted with all the conditions of the will etc.” 
The Kaijat occupies the space between Pramatbanath’s signature 
and the signature of Haralal which is, as we have pointed out 
before, right at the foot of the sheet, -The signature-of Kedar- 
nath Sarkar appears under the signature of Surendra Kumar at 
the left hand side in the space opposite the Kaifat. The will has 
not been printed as itis in the original. I have pointed out its 
characteristics in some detail, because they have an important 
bearing on the case, The learned District Judge has overlooked 
those characteristics, : < l 


VoL, 71.) HIGH COURT, 


The will gives the greater and the more valuable part of the 
_testator’s immoveable properties to his widow and leaves to the sons 
very little. The widow and the three sons are appointed executrix 
and executors, 

The evidence discloses that three sons took prominent part 
in starting and financing an electric company at Giricih called the 
Giridih Electric Supply Company Ltd. Its branch office was at 
34 Sovabazar Street the guddee house of Haralal’s sons. Nripen- 
dra was employed in the said concern. Materials were bought 
on credit from the International General Electric Company of 
Bombay on the guarantee of the three brothers, Hemendra, 
Jitendra and Nripendra. That company obtained a decree in 
the Original Side of this Court against the Giridih Electric Supply 
Co. Ltd., and also against the said three brothers on the 22nd 
February, 1933. The Sheriff of Calcutta attached their immove- 
able properties on the 18th April, 1933. Thereafter the Bombay 
Company applied in the Original Side of this Court on the 29th 
May, 1934, for adjudicating the three brothers insolvents. They 
were adjudicated insolvents on the 17th July, 1934, (Ex. B ; I-98). 
After the Bombay . Company had ottained the decree and a few 
days before the attachment, the respondent applied for probate 
of the said will, Her application was filed on the 27th March, 
-1933, before the District Judge at Pabna, Itis printed at page 
21, part I. In the application she states that the testator had 
properties at Giridih in the District of Hazaribagh within the 
Province of Behar and Orissa and in the accompanying affidavit 
that property was valued at Rs, 2500, The Collector, however, 
valued it at Rs. sooo. In the affidavit the assets were valued at 
Rs. 45260. It is stated therein that the testator owed her 
Rs. 38487 which was entered in his account books (This portion 
has not been printed). Citations were issued, but it is admitted, 
and the reccrd also bears it out, that a copy of the general citation 
. was not sent to the Court of the District Judge of Hazaribagh 
and published there. In the application no explanation for the 
delay in applying for probate was given. None appeared to 
oppose the grant which was made exfarte on the 14th Septem- 
ber, 1933. 


The appellant firm advanced a loan of Rs, 5000 to Hemendra 
and his brothers on the 8th July, 1932, in their firm name Lalji 
Mohan Hiralal Saha Roy. It obtained a decree oh the 24th 


N ovember, 1933. On the 5th August, 1935, it applied for revoca- 
tion of the probate, 
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alan The grounds are’three in number ; 
1939. (a) that the proceedings in which probate was granted were 
Dinabandhu Roy defective in substance. 
Brajaraj Saha Firm (b) that the grant was obtained fraudulently by concealing from 
“Sarala Sundari the Court material facts and 
Dasya, (c) that the Will propounded was a forgery, 
R. C. Mitter, F. These allegations have been denied by the respondent, She 


-has also challenged the right of the appellant to apply for revoca- 
tion. The last mentioned objection has been put forward on three 
grounds s- 

(a) that the appellant being an unsecured creditor of the heirs-at- 
law of the testator had no right to take part in the probate proceed- 
ings and so has no right to apply for revocation, as he has no 
“interest in the estate of the deceased” within the meaning of sec- 
tion 283 (1), clause (c) of the Indian Succession Act of 1925 ; 

(b) that assuming that such a creditor of the heir-at-law has 
the right to present and prosecute an application, the appellant has 
no such right. It is in the Official Assignee ; 

(c) that in any event the application cannot be proceeded with 
at the instance of the appellant after the discharge of Hemendra 
and his brothers, that is after and February, 1939, when the order 
for discharge was passed. 

This preliminary objection taken by the respondent was over- 
ruled by the learned District Judge by his order dated the 6th 
February, 1936, (1.9) The respondents advocate challenges the . 
correctness of the said order. The points for decision in this 
appeal are accordingly 

(1) Has the appellant locus standi to maintain the application 
for revocation 

(2) (a) Were the proceedings in which the grant was made to 
the respondent defective in substance 

(b) was the grant obtained fraudulently by suppression o 
material facts. i 

(3) Isthe Will propounded a forgery ? 

The first point has to be decided under two heads 

(a) Has a creditor of the heir-at-law, who is substantially 
deprived of his inheritance, right to appear in prubate proceedings 
and oppose the grant or apply for revocation when his case is that 
the propounded Will has been set upin fraud of creditors of the 
heir-at-law ? 

(b) If so, has the appellant still the right after the adjudication 
of the heirs-at-law as insolyents ? 


Vou. gi.) niêH court. 


"The first question which actually arises in this case is a some- 


. what narrow one, for the cass of the appellant is that the probate 


has been obtained in fraud of the creditors of the heirs-at-law of 
Haralal. The point, however, has been argued on broader lines 
by Mr, Gupta appearing for the appellant. His argument is that 


‘the word “interest” used in section 283 (1), clause (c) of the Indian 


Succession Act must be given a wide meaning, It means, says 
he, not only proprietary interest but also pecuniary interest, The 
heir-at-law, and those claiming under transfer from him after the 
testator’s death, e.g., his assignee, mortgagee, lessee have proprietary 
interest in‘ the estate left by the deceased, but the creditor of the 


‘beir-at-law has a pecuniary interest, for if the Will, which deprives 


the heir-at-law or curtails the right which the law of inheritance gives 
him, be not establishe1 he, the heir-at-law, would then get the 


. property, which, in that event, would be available for the satis- 


faction of the dues of his creditors. A creditor of the heir-at-law, 
says he, thus stands on a different footing from a creditor of the 
testator, for the latter the Will is immaterial. It does not 
matter to him whether he gets his money fromthe executor or 
administrator of heir-at-law..In support of his argument Mr. 


. Gupta relies on a passage in Williams on Executors to the effect 


that any interest, however slight, and even the bare possibility of 
an interest is sufficient to entitle a party to oppose a testamentary 
paper, a passage quoted with approval by Mookerjee, J. in 
Brindaban Chandra Shaka v. Sureswar Shaha (1). If the matter 
had been ves integra I would have felt the force of Mr. Gupta’s 
argument. The wide form in which thelaw is thus stated had, 


‘however, not the approval of Sanderson, C. J. [Satindra v. Sarala 
. Sundari (2)] and in my judgment, is inconsistent with the opinion 


expressed by the Right Hon'ble Sir Richard Couch in Rajah 
Nilmoni Singh Deo v, Umanath Mookesjee (3). nthe last men- 
tioned case the Rajah was a creditor of Taranath, one of the sons 
and heirs-at-law of the testator, Bamandass, By the Will that son 
had been disinherited- The Rajah applied for revocation of the 


| probate granted to Umanath and others, The District Judge held 


+ 


that the Rajah had the right to present the application -for revo- 
cation of the probate ard on the evidence held that the Will was 
not genuine. On appeal the High Court upheld the District Judge 
on the preliminary point, but found the Will to be genuine. The 


(1) (1909) 10 C, L. J. 263 (272). 
(2) (1917) 27 C. L. J. 320 (324). 
(3) (1833) L. Ra 107, A. 80; 1. L. R. ro Cale. to, 
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‘Judicial Committee agreed with the last finding, but expressed the 
1939. opinion that a creditor of the heir-at-law has no right to oppose a 
Dinabandhu Roy testamentary grant on the bare ground that he isa creditor. The 
Brajara) as Firm decision in Baijxath’s case (1) was approved, but the question 
Sarala Sundari whether a creditor of the heir-at-law, whose case was that the grant 
Paya: had been obtained in fraud of creditors, can present an application 
Ra C. Mitter, F. for revocation or not was left open. In view of the observations 
7 made in Rajah Niimoni Singh Deo’s case (2) I cannot accordingly 
accept the broad contention of Mr. Gupta. The point reserved ir 
that case, however, has since then been answered in the creditor’s 
favour in Kishen Dat v, Satyendra Nath Dutt (3); Arakal Bastian 
Ansap v. Narayana Aiyar (4) and Lakhi Narain Shaw v. Multan 
Chand Daga(s). In the last mentioned case Multan Chand Daga 
the creditor of the heir-at-law, Sakhilal, had obtained his decree 
but had not attached any property as belonging to Sakhilal. Still 
it was held that he could apply for revocation as his case was that 
the probate had been obtained in fraud of the creditors of Sakhilal. 
“The approval of the decision of this Court in Bafjuath’s . case (1) 
by the Judicial Committee in Rajah Dilmoni’s case (2), does not, 
in my judgment, militate against the soundness of the view taker 
in these cases. The creditor who opposed the grantin Baljnath'; 
case (1) was not a creditor of the heir-at-law. He had no interest 
in the estate left by the deceased and would have had none till the 
adoption made by the latter had been set aside. His claim rested 
"on mere possibility. It was nota real interest, at most he had the 
possibility of an interest. Only a real interest, however small, but 
the interest must be a real one, in my judgment entitles the mar 
' to oppose a grant or to apply for revocation of a grant for just 
cause [Nalin Chandra Guka v. Nibaran Chandra Biswas (6), 
Further it is not necessary that the person applying for revocation 
- should have an interest in the estate of the deceased at the time of 
his death, Itis sufficient if he acquires an interest subsequently 
“but before the application fur probate is made or may be even while 
the proceedings for probate are pending [Mokshkadayini Dassi 4. 
Karnadhar Mondal (7)|.. I accordingly hold that the - appellant, 
- whose case is that the probate was obtained in fraud of the credi. 
- (x) (1876) 1. L. R. 2 Calc. 208. 
(2) (1883) L. R., 101. A. 80; I, L. R. 10 Cale. 19. 
(3) (1501) I. L. R. 28 Cale, 441. 
(4) (1918) 1. L. R. 34 Mad. 405. 
(5) (1913) 16 C. W. N. 1099. 
(6) (1932) I. La R, 59 Calc. 1308 (1362). 
(7) (1914) 19 C. W. Ns 1108 (1109), 
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‘tors of the heir-at-law of Hayalal, had the right to intervene in the 
probate proceedings which were started after it had advanced money 
to Haralal’s sons, and has, therefore, the right to apply for revo- 
cation of the grant, unless that right has been taken away from it 
by reason òf the adjudication of Haralal’s sons as insolvents. 

I do not think that their adjudication as insolvents took away the 
right of the appellant to apply for revocation. On the adjudication 
of a debtor bis estate vests in the Official Assignee, who alone has 
the right to realiee the assets of the debtor by suit, execution or 
otherwise. After the adjudication no creditor whose debt is prov- 
able in the insolvency proceedings has the right, without leave of 
the insolvency Court, to take or continue proceedings against the 
insolvent for the purpose of realising his dues. An application for 
revocation of a probate of a person whose heir-at-law is an adjudi- 
cated insolvent does not, in my judgnifent, come within those classes 
of proceedings. Section 17 of the Presidency Towns Insolvency Act 
contemplates dvect proceedings against the insolvent, The suit or 
other legal proceeding mentioned in that section means a suit or 
other legal proceeding against the insolvent and not a suit or other 
legal proceeding against a third person to which the insolvent or the 
receiver in insolvency is not a necessary party. That section bars 
the commencement of a suit or other legal proceeding and the next 
section provides for the stay of a suit or the cther legal proceeding 
commenced before but pending at the time of adjudication. One 
isa complement of the other, In section 18 it is expressly stated 
that the suit or other legal proceeding must be against the insolvent. 
The judgment of the Madras High Court in Donepudt Subramanyan 
v. Nuns Narasinkam (1), supports the view Iam taking. The 
discharge of theinsolvents has no effect on the appellant's right to 
proceed on with its application for revocation, By the discharge 
the debts of the insolvent incurred before adjudication are not 
extinguished or discharged. Heis only absolved from personal 
liability for these debts, and retains in the absence of express direc- 
tions to the cuntrary for his benefit what he acquires after his 
discharge, 

I now proceed to deal with the merits of the appeal. In 
Ramanandi Kuer v, Kalawati Kuer (2) the manner of approaching 
the question has been clearly indicated. Ifa substantial defect in 
the proceedings be established by the applicant for revocation, the 
grant must be revoked and the person to whom probate had been 


(1) (1928) 56 Mad. L. |. 489 : [1929] A. I. R, Mad. 323. 
(2) (1927) L. R. 5s L A. 18; 47 C, L. J. yi. 
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granted must prove the Will in the presence of the former. He, 
the propounder, must establish the Will, If suspicions are raised 
in the mind of the Court he must remove those suspicions and satisfy 
the conscience of the Court that the Will propounded by him was 
the Will of the deceased. If, however, the applicant for revocation 
fails to prove substantial defects in the proceedings he would be 
entitled to an order for revocation only if he proves affirmatively 
that the Will is a forgery. In the case before us the parties have led 
evidence bearing upon the question of the genuineness of the Will 
and on that evidence I am satisfied that the Will propounded isa 
forgery. On that view itis not necessary to consider whether the 
appellant has established ‘ substantial defect in the proceedings ” 
but as the point has been fully argued I pronounce my decision on 
that point also. 

It is admitted, and the record also su pports the position, that a 
copy of a general citation was not sent to and published by the 
District Judge of Hazaribagh, where a part of the deceased’s 
property was. Section 283(3) was overlooked. The learned Judge 
however, in his discretion, ordered the issue of special and general 
Citations. It is admitted that a copy of the general citation was 
affixed in the Court house of the District Judge of Pabna and in the 
office of the Collector of that District. The question is whether the 
non-compliance with section 283(3), which was a defect in proce- 
dure, was a defect in substance within the meaning of clause (a) of 


“the explanation contained in section 263 of the Indian Succession 


Act. For revoking a grant “just cause” as defined in that section 
must be established. That is sine gua non. If just cause as defined 
there be established, the Court hasa discretion, not an arbitrary 
one but one to be exercised judicially to revoke the grant. This is 
implied by the use of the word “ may”. The illustrations afford 
examples fitting in with the different clauses of the section. They 
are not, as the subheads of ““ just cause” are, exhaustive. The 
second illustration sets out what is a case of the proceedings being 
defective in substance. Omission to cite a party who ought to be 
cited isa substantial defect according to that illustration. That 
illustration is not confined to compulsory citations, which have to 
be issued under sections 229, 235 or 285. It extends at least to 
special ci'ations that may be issued by the Court in its discretion 
under section 283(1),(c). In Ramanandi Kuer’s case (1), the none 
service==a service which was taken as non-service for all practical 
purposes,—of a special citation issued under section 283 was held 


(1) (1927) L. R. 55 1, A. 185 47G L. J. 171. 
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to come within the said illustrations by the Judicial Committee. In 
iwy view the force of the judgment in the case of Digambar Keshav 
v. Narayan Vittal (1), where a distinction is made between compul- 
sory and discretionary citations, has been weakened by reason of the 
decision in Ramanand: Kuer’s case (2). This last mentioned case 
establishes the proposition that ifthe Court in its discretion issues 
a special citation its non-service ‘renders the proceedings defective 
in substance, and that probate has to be revoked at the instance of 
.the non-cited party. That case establishes the further proposition 
that whether adefect is substantial or not must be judged on the 
facts of each case, 


In my judgment there is no difference in principle between a 
, Special and a general citation issued under section 283(1), clause (c). 
The object of both is to give notice to persons interested 
in the estate of the deceased of the proceedings for grant. Asa 
testamentary grant work in vem itis of the utmost importance to 
give a wide publication to the proceedings. -When the discretion 
is exercised and a general citation is issued it is necessary that it 
Should be published as required by sub-sections 2 and 3 of section 
283. As I understand the decisions, special citations issued in 
the Court’s discretion under section 283 must be served. If it is 
not served on the party the proceedings are defective and the 
.grant must be revoked at his instance. Absence or non-service 
of special citation On a person who ought to be cited is itself a good 
ground for revocation at his instance in the absence of other 
circumstances on which the Court may refuse revocation on 
account of the discretion vested in it by section 263. It would be 
a defect, but the defect would not be of substance, if the non-cited 
party had knowledge of the probate proceedings. 1f those special 
‘circumstances do not exist the grant must be revoked. It is not 
possible or desirable to enumerate exhaustively what those special 
circumstances may be. Delay in applying for revocation, which 
amounts to waiver -or acquiescence, would be one. In the cases 
where such special circumstances exist, and -especially if the 
Will had been proved in solemn form before, revocation would not 
be made [ Sadafal Khan v, Gadari Hajam (3)); Aswini Kumar 
Chakvravarti vy. Sukhaharan Chakravarty (4); Nalini Sundari 
Gupta v. Bejoy Kumar Roy Chawdhury (5) ]. I think that 


(1) (1910) 13 Bom. L. R. 38, 

(2) (1927) L. R. ss L A, 18; 47C. L. J. 171. 

(3) (1930) 35 C. W. N. 58. < (4) (1930) 35 C. W. N. 568, 
(5) (1911) at C. L. J 555: 
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Courtney-Tertel, C. J. has laid down the law correctly in Priyanath 
Bhattacharya v. Sailabala Devi (1). when he said that section 5o 
of the Probate and Administration Act (= 263 of the Succession 
Act) dogs not mean that the Court is entitled in its discretion to 
refuse revocation even when “just cause” is established. His 
statement regarded generally is what the legislature means but that 
statement requires only the qualification which I have noticed 
above. 

In the case before us the application for probate was “made six 
years after the death of the testator. The sons of the testator at 
that time had no interest in opposing the grant, although the Will 
had deprived them substantially. They were rather interested, in 
view of their large indebtedness, to see that the Will was probated, 
so that the bulk of the property may be retained in the family. 
Their creditors only on the facts of this case, were interested in 
opposing the grant on the ground that a false Will had been set 
up to defraud them. In these circumstances wide publication of 
the probate proceedings, no doubt ought to have been given, but 
I do not see how the omission to publish a copy of the general 
citation in the Court of the District Jucge of Hazaribagh has 
affected the appellant. There is no evidence to the effect that 
the partners would have known of the probate proceedings ifa 
copy of the general citation had been published at Hazaribagh. 
The omission, though a defect,is not, in my judgment, a subs- 
tantial one. This does not, however, dispose of the point, There 
is overwhelming evidence that the deceased had his permanent 
residence at Amta in the District of Dacca, where he usad to live 
with his family. He also lived with his family at Calcutta, which 
also could be said to be his place of residence, The evidence of 
the respondent leads to the conclusion that her husband never 
lived with her at Serajganj in the District of Pabna. The deceased 
may have at times gone to Pabna for supervising his business, but 
even on this point there is very little evidence. 

In paragraph 1 of the application for probate the respondent 
made a statement that the deceased had left a Baskačari (place 
of residence) at, Serajgunj. That is a false statement. Sarat 
Babu’s Bashabari, at Serajgunj was a branch office of the deceased 
where his officers resided. In no sense was it the place of resi- 
dence of Haralal. In paragraph 2 it is stated that Haralal’s 
ancestral dwelling house was at Amta in the District of Dacca, 


but the statement is qualified by saying that in connection with 


(4) (1929) A. I. R. Patna, 385. 
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his business he used to stay at Serajgunj and at different places 
in different Cistricts. It is stated that he had died in the town 
of Dacca where he had gone on business, These statements 
taken together, in my judgment had a misleading effect and were 
made to keep Amta and Calcutta in the background. The 
‘evidence discloses that he mostly resided either at Amta or at 
Calcutta. Ifthe real facts bad been disclosed I have no doubt, 
that the probate Court would have in accordance with the usual 
practice directed general citations to be issued at the places where 
he lived mostly. The partners of the appellant firm lived in 
the District of Dacca. Mohini Mohan Roy, a person intimate 
with the partners of the appellant firm lived in the town of Dacca 
and was a practising pleader of Dacca. The principal place of 
business of the appellant firm was at 22, Bonomali Sarkar Street, 
Calcutta (Ex. r; II-9r) Nohe of the partners of the appellant 
firm had knowledge of the probate proceedings. They were 
prevented, so to say, by a contrivance from knowing of the probate 
proceedings at Pabna. I cannot believe the evidence of Prafulla 
Kumar Bardhan (D. W, 513; 178) to the effect that in Jaistha 
1340 B. S. (May-June, 1933) Srish Chandra Roy, a son of Dino- 
bandhu Roy, came to know from him of the probate proceedings 
then pending at Pabna. The facts led me to the conclusion that 
the Court of the District Judge at Dacca or the Original Side 
of the High Court was intentionally avoided and the application 
for probate was made at Pabna to avoid publication of the general 
citation at Dacca or Calcutta and to prevent due publicity of 
the proceedings. The partners of the appellant firm would have 
had, or most likely to have had, knowledge of the proceedings 
in that case. In March, 1933 when the application for probate 
was made at Pabna the business at Serajzunj was gone. Only 
the Sashabari of Sarat Babu and some adjoining land were there. 
The application for probate was made at Pabna on the calculation, 
which was proved correct, that no creditor of the heirs-at-law 
would be on the alert at that place. The proceedings. at Pabna 
in my judgment were fraudulent proceedings. The appellant is 
accordingly entitled to have the grant revoked under clauses (a) 
and (b) of the explanation to Section 263 of Indian Succession 
Act. < 
I will now consider the respective cases of the parties and 
examine inthe light of the evidence and the probabilities, the 
‘merits thereof. 

The case of the respondent is that there was great ill feeling 
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between Haralal and herselfon the one hand and their sons on 
the other, and that Haralal had no faith in ‘the liability of his 
sons. He thought that his sons would not treat their mother 
properly and therefore made a decent provision for his widow 
by bis Will, He left to her nearly all his valuable immoveable 
properties but to the sons he left his business with its capital. 
The case of the appellant is that the Will was manufactured long 
after Haralal’s death when the sons had got into difficulties with 
the object of sheilding the properties from their creditors. For 
that purpose two, cartridge papers which had been signed in 
blank by Haralal: were utilised. The appellant does not now say 
that three signatures appearing on the Will are not of Haralal’s, 


In suppcrt of her case, the respondent has examined herself, 
the alleged writer and the three persons whose names appear on 
the Will as attesting witnesses. The appellant hds examined many 
persons to prcve that if Haralal had made a Will they would have 
known of it. Some of these -witnesses were in terms of enmity 
with Haralal and his sors and I think that it would not be safe 
to base our conclusions on their testimony only. The witnesses 
Prananath Saha and Basanta Kumar Banik, however, donot fall 
within that category and I consider them to be witnesses of 
truth. 


The evidence adduced on behalf of the respondent does not, 
in my judgment, establish such estrangement between the father 
and the sons as would lead the former to cut them off, The 
only credible evidence is that in 1918 or 1919 his eldest son had 
some disagreement in regard to family matters and went away to 
live with his father-in-law, but came back to reside with his 
parents within a short time. There was nothing against the second 
son, At most he was a bit wayward. The third son has joined 
the non-co-operation movement of ro22 but was later on sent 
to America by Haralal. It is unthinkable that Haralal would send 
his son to a foreign country and bear the heavy expenses when 
that son was not mindful of his studies and had no inclination 
to prosecute them, I think that Prananath Saha, who has given 
evidence without any bias, has stated the truth. Haralal had 
differences with his sons but the differences were such as would 
occur in any household and were not of a serious nature, Haralal 
loved his sons and his affection towards them were not diminished 
by reason of such petty differences. Prananath gave his deposi- 
tion in Bengali and it was recorded in Bengali, The translations 
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at page r24 lines 5 and xg are not correct. The correct transla- 
tions are: 

Q. Whether there was loss of affection between father and 
the sons ete. 

A. There was no loss of affection. There was only a tem- 
porary strained feeling, The evidence further shows that the 
eldest son, Hemendra helped his father in his business, the salt 
credit business at the Customs House. Haralal executed a power 
of attorney in favour of two of his sons, Hemendra and Jitendra 
in 1920 by which he gave them the large power to sign cheques 
and Government Promissory Notes, a power which would not be 
given except toa man in whom great trust was reposed. The 
documentary evidence on the record shows that the power was 
acted upon. I do not believe the evidence that the mother and 
the sons were not pulling on well at that time, or ever. 

The story told by the respondent's witnesses about the execu- 
tion of the Will to my mind is highly improbable. ‘Haralal had 
never before expressed the desire. that he would execute the 
Will, I cannot believe the statement of the respondent or of 
Kedarnath Sarkar made in his re-examination. Haralal did not 
require any advice fram the man who was only a village pundit, 
The story told by the alleged writer and the attesting witnesses 
is that there was no previous preparation. Surendra Kumar Saha 
came into Hgralal’s room where he was lying ill without appoint- 
ment, Haralal who had given no indication before, brought out 
a draft from under his pillow and a few cartridge papers and asked 
Surendra to bring pen and ink, Surendra brought a tray on 
which were a few pens and two or three inkpots. The Doctor 
Pramatha Nath dropped in without a previous appointment. So 
did Chand Mohan. Haralal dictated from the draft and Surendra 
wrote. Kedarnath Sarkar was fetched by Chand Mohan and the 
execution was finished within an hour by about 9-30 A.M, Haralal 
asked each one of them to keep the Will a strict secret. His 
wife was outsize the room and saw all from the window. The 
widow’s evidence is a little different. She says that on the previ 
ous day her husband had told her that he was making arrangement 
for the Will and that the witnesses would come the next day as 
if by appointment, With regard to the Kaifzat she says that it 
was not there when her husband, the writer and the attesting 
witnesses signed, but was put in later on at her husband’s sugges- 
tion who again signed below it after the rest had signed. 

The first thing to notice is that the draft has not been produced. 
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There is no evidence who prepared it or in -whose handwriting. it 
was. Surendra says that he cannot say in whose handwriting it 
was as it was not handed over to him but Haralal himself dictated 
from it. The ordinary practice is for the writer to have the draft 
before him and made the fair copy from it. 


The second thing to be noticed is that Surendra and Chand 
Mohan were Haralal’s officers who looked after his business at 
Serajgunj and Calcutta. They were not important officers either. 
Their evidence is that they had their homes at Amta where they 
had come,on taking leave. No corroborative evidence has been 
put in to show that they were on leave then. The evidence shows 
that Haralal had two officers permanently posted at Amta, Jatindra 
Nath Saha and Pramatha Nath Seal and one of them was his prin- 
cipal officer there. They were both at Amta at the time of the 
alleged will but none takes any part. Moreover, it does not appear 
that Surendra and Chand Mohan were more trustworthy than Jatin- 
dra and Pramatha Nath Seal. The witness Kedarnath, was a 
village Pundit whose school was at a distance. 

The third thing to note is that no respectable neighbours were 
called in. There is evidence that Haralal was not on good terms 
with some, but the evidence does not establish that the whole 


village was against him. 


According to the respondent’s case Haralal feared that his sons 
would destroy the Will if they came to know ofét. He wasa 
shrewd man. It is expected that he would take good precautions 
for meeting his sons’ challenge when the Will would be propounded 
after his death. i 

The officers employed in his business would after his death 
be his sors’ officers and under their control. The absence of 
independent and respectable attesting witnesses and of the regis- 
tration of thé Will under these circumstances is a factor of import- 
ance. 

As a Will is a secret document there is nothing improbable if 
a testator expressly enjoins secrecy during his lifetime, but I 
fail to appreciate why the Will was not made known shortly after 
Haralal’a death, The evidence on the respondent’s side is that 
nobody else knew of the Will, except she herself and the persons, 
who had taken part at its execution, till a short time before 
she applied for probate, From the dates which I have 
given in the earlier part of my judgment that application for 
probate was an emergency application. If the respondent’s 
version about the circumstances which led Haralal to execute 
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the Will be true the application for probate would have been 
made shortly after Haralal’s death, No acceptable explanation for 
the delay has been given. I do not believe that the prolonged grief 
for the loss of her husband or want of funds prevented the respon» 
dent from applying much earlier. The documentary evidence on the 
record shows that she had money and had been lending out money 
to others for a considerable period after her husband’s death, 
Paragraph 7 of the objection (1-32) is also significant. 

The dealings of the parties after Haralal’s death is inconsis 
tent with the existencs of a Will. The sons all along proceeded on 
the footing of intestacy. There are two proceedings which are, 
in my juigment, of great importance, Shortly after Haralal’s death 
his sons applied for succession certificate. The application is 
Ex. 4 (Il-31) In that application it was stated that Haralal had 
left no Will, The application was supported by an affidavit of 
Haralal’s principal officer of Amta, namely Pramatha Nath Seal, 
In the affidavit the same fact is also affirmed (Ex, 4(1)—II 34). 
Notice of this application was given to the respondent. The notice 
was served upon Jatindra Nath Stha, who according to the respon- 
dent was her principal officer after her husband’s death. (Ex. 9, TI 
37-38) The peon Abdul Aziz (P. W. 2) has proved his.report. 
Jatindra Nath who is still her officer does not come forward to 
deny the statements made in the peon’s report. It is left to 
Radhicalal Singh, whose name appears as a mokadila witness, 
to say that he was not at Amba in June, 1927 and it was not 
possible for him at that time of the year to leave his place of 
employment as it was the buying season for jate. The reason is 
not cogent, for the buying season commences. about a month 
later. The witness is under the irfluence of the respondent’s 
father, a rich and i:fluential man. I cannot believe him. ‘The 
respondent in spite of notice did not appear in those proceedings 
and controvert the statement that Haralal had died intestate. 


The next proceeding of importance is the proceeding under the 
Estates Partition Act in relation to Touzi No, 113, Taluk Radha 
Nath Rai. In this taluk the respondent had zas. 13gds. 1 k, share in 
three villages. Her husband had 4gds. 1k, share in them. During 
Haralal’s life time partition proceedings were started. On his 
death his sons got themselves substituted in their father’s place and 
the respondent along with her sons made an application on the 7th 
July, 1927 to the Partition Deputy Collector objecting to their allot- 
ment. According to the terms of the Will Haralal’s share in the 
said Taluk had vested ‘in his widow and the sons had no place. 
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poli There are also other cral and documentary evidence on the 

1939. record which show that the actings of Haralal’s widow and of his 

Dinabandhu Roy Sons up to about 1933 weré inconsistent with the existence of a 
Brajeraj Saha Firm Wi, 

| Sarala Sundari I have already noticed in detail the characteristics cf the 

oe document sst up as Haralal’s Will. Ifthe Will had been written 

R.C. Kitter, F. up tothe signature of Haralal appearing at the bottom of the 

a second shzet there would have been no space left for th: signature 

_of the writer and cf the attcsting witnesses. So the Kaifat is put 

in to utilise the signature of Haralal at the bottom of that page. 

The Xaifat is out of place. Such a Kaifat, if written in a Will, tis 

placed: immediately after the body of the Will. The testator’s 

signature would appear immediately under it and then signature of 

the writer and the attesting witnesses would appear thereafter. 

The nature of the document fully corroborates the case of the 

appellant that blank cartrijge papers signed by Haralal intended 

for Court purposes were got hold of ani the Will manufactured, 

Such papers are sizned at the right hand top corner and the sig- 

nature at the extreme bottom is intended fir the verification of 

plaints and written statements, which under the law require veri- 

fication. There is evidence that Haralal used to have such papers 

signed in blank for Ccurt purposes. I belicve Prananath Saha and 

the pleader Babu Basanta Kumar Banik that Haralal kept such 

papers signed in blank for Court purpos:s, The practice is a loose 

one but is widely prevalent in Bengal, The terms of the Will are 

also significant. No mention is made of Haralal’s business, nor is 

it specifically dealt with, In 1932 or 1933 that business was gone 

and allthat was left were the immovable properties. I cannot 

believe the evidence of the respondent, I cannot also believe the 

evidence of the writer and of the attesting witnesses, They are all 

under the control of the respondent and her sons and under obli- 

gations to the family of Haralal. The learned District Judge did 

not consider them to be independent witresses. He has rightly 

remarked that Kedarnath and Pramatha were men directly under 

tLe obligation of the respondent and her sons and that it was not 

unreasonable to view their evidence with suspicion. The same 

remarks apply equally to the other two witnesses, Surendra Kumar 

and Chandra Mohan, It bas transpired in evidence that fictitious 

bonds were taken in the respondent’s name from Surendra and 

Kedarnath apparently to have ahold on them. The conduct of 

Surendra is against the testimony given by him in Court. After 

Haralal’s death he had deposed in another suit that the property 
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in Serajzanj which according to the Will would hava passed to the 
respondent belonged to Haralal’s sons after his death (I—p. 154 
1'20 to 29 & Ex. 23, Il—46) That deposition was given on the 
1st May, 1928. In the bond which he executed in favour of 
the respondent on the 2gth January, 1933 he made a similar state- 
ment with regard to another property which according to the Will 
would be of the respondent’s, That statement is in the schedule 
to Ex. 1g9--II 67 which has been omitted from the printed record. 
‘These facts lead me to hold thit at the date of the bond they had 
thouzht of manufacturing a Will but had not decided exactly what 
the contents would be. In my judgment all the circumstances 
point to the conclusion that the Will was manufactured after Hara- 
lal’s death, probably shortly after January, 1933. In any event 
_the evidence is not sufficient to justify the Court in upholding the 
Will, and ifthe onus is on the respondent, on the view I have 
taken that the appellant has brought their case within clauses (a) 
‘and (b) of the explanation to section 263, that ozs has not been 
discharged. It seems that frantic efforts were made by Haralal’s 
sons to save from thsir creditors as much as they could. It is 
quite. evident that they caused a suit to be brought in the name of 
their mother against ths Giridih Electric Company, Ltd. on a 
heavy loan said to have been advanceli by her and had a decree 
passed (Ex. 28, II ror), The evident objsct was to retain in the 
family as mach of the assets of that Company as was possible, 
The respondent in her evidsace has given up the whole show by 
admitting that she hal never advanced any money to the said 
Company. 

I accordingly allow this app3al and revoke the probate. I hold 
that the Will set up is not the Will of Haralal. The appellants 
must have the costs of this Court and of the lower Court from 
the respondent. Hearing fee is assessed at 15 Gold Mohuts. 

Akram, J.t—This appeal arises out of ‘an application for 
revoking the probate of an unragistered Will dated the 24th July, 
1925, (Ex. E3) said to have be:n executed by one Haralal Saha 
in favour of bis wife SaralaSundari Dassya. Under the terms of the 
Will, the bulk of the properties is given to Sarala Sundari, and she 
and her three sons (Hemendra, Jitendra and Nrip:nira) are 
appointed executrix and executors respectively, Haralal died on the 
sth January, 1927, ani the sons not having agreed to take out pro- 
bate, Sirala applied for it on the 27th of March, 1933 and obtained 
the same unopposed from the District Judge of Pabna on the 
14th of September, 1933. An application for the revocation of 
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the said probate was then filed on the 5th August, 1935, before 
the District Judge of Pabna, by the Firm of Dinabandhu Roy, 
Brajaraj Saha (Part I, p. 27) alleging that in order to avoid pay- 
ment of the loan of about Rs, 5000 advanced on 8th July 1932, by 
the said firm to the firm of Lalji Mohan Haralal Saha, of which the 
three sons of Haralal were the partners, the Will had been 
fabricated in fraud of the creditors and the probate had been 
obtained without issuing proper citations. The learned District 
Judge dismissed this application on 22nd June, 1936, and there- 
upon the petitioner firm filed the present appeal. The main points 
for decision in this appeal are s— 


(1) Whether the Will is a forged document. 
(2) ‘Whether the probate proceeding was materially defective. 


(3) Whether the petitioner has any /ocus standi to make the 
application for revocation, 


As to the first point Looking at th: criginal Will (Ex. E3) 
I find that it consists of two sheets of paper and in each of these 
sheets the signature of Haralal appears atthe top corner, but in 
the second sheet it appears also at the bottom of the page, below 
the signatures of the scribe,.the attesting witnesses and an endorse- 
ment to the effect that Haralal was signing the document at his 
dwelling house at Amta with full knowledge and consent. Be- 
tween the last paragraph of the Will (paragraph 6) and the sig- 
ratures of the scribe and the attesting witnesses, there is a blank 
space left which i; over 2 inches wide ; the testator instead of 
signing his name in this space, has chosen to put his signature > 
at the foot of the page as stated above. This I consider as some- 
what unusual and suspicious, specially in view of the evidence of 
the appellant’s witnesses Prananath Saha and Basanta Kumar 
Banik, Prananath Saha who had served in the estate of Haralal 
for about 20 years stated : “In connection with the writing of 
plaints and written statements Haralal Babu sometimes signed 
written cartridge papers and sometimes blank cartridge papers” 
(Part I, 114) while Basanta Kumar Banik a pleader of Dacca, who 
appeared in some cases for Haralal deposed: “Haralal’s officers 


‘ sometimes produced before me blank demy papers bearing signa- 


tures of Haralal Saha” (PartI, 13:)} It is suggested by the 
appellant the blank papers signed by MHaralal for writing out 
plaints and written statements had been utilised for the purpose 
of fabricating the Will, and the signature at the foot of the page 
indicated that it was there for verification which was necessary for 
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every pleading, It seems to me that there is a good deal of force 
in this suggestion. 

From the conduct als, of Sarala Sundari Dassya (respondent) 
I am induced to draw the inference that the Will set up by her 
has been fabricated after the death of Haralal. Sarala Sundari 
allowed her sons to take out succession certificate for collecting 
the dues of Haralal upon their statement in the application Ext, 4 
(P. II 31) that the deceased had left no Will, despite the fact, that 
notice of .this application was served upon hereExt 9 (1) 
(P, 11 38); furthermore ste raised ro objection to the sons acting 
as owners and realising rents and getting their names substituted 
in pending suits and appeals as heirs and legal representatives of 
Haralal deceased regarding the properties covered by the Will 
(Exts. 14-14 (4) Part 11 56), (Ext. 15 Part II 43), (Exts. 17-17 (2) 
Part II 41), (Ext. 25 (3) Part HI 77) and (Ext. 6 Part II 8), 
(Ext. 10 Part IL 29), (Ext. 22 Part II 6), (Ext. 26 Part II 50) and 
(Ext. 37 Part II 27). 

The application for the substitution of her own name in S. A, 
1971/32 was made only on 15th December, 1933, (Ext. J2 Part 
Il or) after the decree for 5371/1/6 was obtained by the appellant 
against the sons (Ext. 2 Part II 89), 

One cannot fail to notice that the application for probate is 
made more than six years after the death of Haraial, that the scribe 
and the attesting witnesses of the Will are all in the pay and ser- 
vice of the respondent .anj that in the schedule to the mortgage 
bonds, Ext, 19 executed by the scribe, and Ext. 2c (4) executed 
by one’ of the attesting witnesses some properties covered by the 
Will are described as the properties of the sons of Haralal. 


I am reluctant to place any reliance upon the evidence which 
seeks to establish that the Will was.the outcome of domestic dis- 
putes and ill-feeling and that the sons not being apprised of the 
execution of the Will, had acted honestly in ignorance of it. 
Haralal by the Will had appointed his sons as executors and he 
also by a power of attorney executed in favour of two of them 
had given them wide powers in the management of his affairs 
during his life-time (Ext. 32), the story therefore, of ill feeling and 
' of secrecy regarding the Will, told by the respondent and her 
witnesses, does not seem to me to be worthy of credit. I prefer, 
in this respect, to accept the evidence adduced on behalf of the 
appellant as more reliable, Considering these and other facts 
and circumstances I am of opinion that the appellant has 
succeeded in proving that the Will propounded as of Haralal’s 
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Sa Sheree 


1939. dated the 24th July, 1925, is a forged document created after his 


boa al 
Dinabandhu Roy death. 
a as A Pim ‘Having regard to my finding on the first point, it does not 
saa ae seem necessary to give any decision on points Nos, 2 and 3, 
oo but as they have been argued before us at some length, I shall 


sae F. just indicate my views upon those points also, 


MAD 


As to pcint No. 2 it was urged that in contravention of section 

283 of Act 39 of 1925 the general citation was not published in the 

‘district of Heztribagh (in province of Behar and Orissa) where 

some of the properties of the testator existed (Part I p. 21) and 

~ special citation was not issued upon the appellant firm which was 

fraudulently sought to be deprived of its dues by means of the 
probate proceeding cutting off the debtors from their inheritance. 


It appears that the learned District Judge of Pabna had passed 
the order to issue general and special citations (order dated 27th 
March, 1933, Part I, pe I) but the order is merely a discretionary 
one and it is not obligatory upon the District Judge to issue 
citations under section 283 of Act 39 of £925. One may be 
interested in disputing a Will without any right to issue of citation 
upon himself. The discretion which a Court has in respect of 
issuing citations cannot be exercised unless more than mere 
absence of citation is proved [| Mistariny Dabya v. Brahkmomoyi 
Dadya (1) |. There is nothing before us to show that any one 
is prejudicially affected by the non-publication of citation at 
Hezuibagh or that the appellant has any direct interest in the 
estate of the deceased. I cannot, therefore, say that omission to 
publish citation at Hazuribagh or failure to issue citation upon 
the appellant has rendered the probate proceeding “defective in 
substance” and constituted “just cause” for revocation under sec- 
tion 253 of Act XXXIX of 1925. Sse Digambar Keshav Shrotri 
v, Narayan Vithal <Ashtekar (2); Sadafal Khan v, Galari 
Hajam (3). | 


The case of Must. Ramanandi Kuer v, Must. Kalawati Kuer 
(4) cited by the appellant, shows how the onus of proof, regarding ` 
the genuineness or otherwise of a Will, is affected by the citation not 
being properly served upon the person on whom it had been issued 
under section 283 of Act of XX AIX of 1925, but in the case before 


(1) (1860) L L. R. 18 Cale. 45. 
(2) (4910) 13 Bom. L. R. 28. (3) (1990) 35 C. W. N. 58. 
(4) (1927) L. R. s5 L A. 187 47 C. L. J. 171 3 32 C. W. N. 4024 


+ 
. 


Von. ĝe] HİGH CouRT, 


us the question whether the plaintiff (appellant) should have proved 
fhat the Will wasa forged document or the defendant -(respon- 
dent) stould have proved that it was a genuine one, is not of 
much importance as both the parties have adduced evidence rela- 
ting to their respective cases in the Court below. 


-` As to point No. 3:—Uponthe autlority of the decisions in 
Lakhi Narain Shaw v, Muitan Chand Daga (1) and Kishen 
Dat v. Satyendra Nath Dutt (2) Tam of opinion that the appel- 
lant has the focus standi to make the application for revocation. 
It isa matter of utmost concern for the creditcrs to see that the 
assets of their debtors are not kept out oftleir reach by fraud 
and sham tran-actions, it is to the benefit of creditors’ if the 
estate l-ft by the deceased comes to the hancs of their debtors, _ 


The cases of Baijnath Shahai y. Desputty Singh (3) and Nil- 
moni Singh Deo v. Umanath M ookerjee (4)'do not seem to me to 
be of much assistance: to the respondent regarding the question 
‘of locus standi, The “case of Baijnath Shahai v. Desputty Singh 
(3) not being based upon the ground of fraud is distinguishable : 
in the case of Nilmoni Singh v, Umanath Mookerjce (4) the point, 
whether the attaching creditor of the heir-at-law of a deceased 
“testator could apply for revocation of probate on the ground that 
it was obtained in fraud of the creditors, was kept open, and their 
Lordships of the Judicial Committee of:the Privy Council, ex- 
pressed no final opinion upon it. The trend of the decision in 
the latter’ case,- however, indicates that such a -creditor can 
‘apply for revocation, in case, he alleges fraud on the part of his 
: debtor, 7 

In the case.before us the petition for revocation contains the 
following allegations—(Part I, p. 27). 

a” * x % + $ 


- 


Paragraph 3—“That subsequeutly your honour’s petitioners on 
gist July, 1933, brought a suit against the above debtor firm and 
its paTtNELS.sssessessssseesoes ANA got a decree for Rs, 5745 1-6 the 
decree of the Hon’ole High Ccurt being dated 24th Novem- 
ber, 1933. 

Paragraph 4—“That when the above suit was pending in the 
High Court, the opposite party Sarala Sanjari Dassya, af the 
instance and instigation of her sons set up an unregistered fictitious 
Will in which by far a large anda most valuable part of the pro» 


(1) (1918) 16 C. W. NZ 1099. " (2) (1901) L L, R. 28 Cale, 441. 
(3) (1876) l. L. R. 2 Cale. 208, (4) (1883) I. L, R, 10 Cale. 19. 
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ENIE: petties was purported to be made over by the alleged testator 
19:9. to her, in fraud of the creditors of her sons and started a proceeding 
Ditabandbu Roy for obtaining probate of the alleged Will.............and obtained 
Brajaraj Saha Firm without citation to the proper persons and to your petitioner and 
Sarala Sundari with material irregularities in the proceedings, the probate of 
ante: the Wili”,...0....dcc. In my opinion the circumstance that in the 
Akram F. ‘present case an ordinary creditor is seeking {ur revocation on the 
as ground of fraud and not an aftaching creditor, cannot make any 
difference in the principle which is to be applied. 
The further ol jection by the respondent thatas the debtors 
were adjudicated insolvents on the 17th July, 1974, Ext, B (II-98), 
the only person competent to apply for revocation was the Offi- 
cial Assignee under section 17 of Act III of rgcg is also untenable, 
The relevant portion of section 17 runs as follows s= 
P * D! g + 
“No creditor to whom the insolvent is indebted in respect of 
any debt provable in insolvency * * « * shall commence 
‘any suit or other legal proceeding except with the leave of the 
Court and on such terms as the Court may impose * * 4? 
The expression “commence any suit or other legal proceeding” 
is no doubt very wide, but in my opinion, it relates to a suit or 
a proceeding by the credilor against the person or the property 
of the insolvent de>tor; the meaning becomes clear on referring 
to the next section (section 18) which provides for staying “any 
suit or other proceeding pending against the insolvent” after 
making the adjudication order. Section ry of Act III of 1909 
therefore has no application to a proceeding of the present nature ; 
See Donepuci Subramanyam va Nune Narasimhaw (1). 
I agree that this appeal should be decreed with costs. 
A, TM. ` i : Appeal decreed, 


(1) (1928) 56 Mad, L. J. 489. 
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FEDERAL COURT. 


Before Sir Maurice Gwyer, Knight, Chief Justice, Mr. Justice 


Sulaiman and Mr. Justice S. Varadachariar, 


RAMNANDAN PRASAD NARAIN SINGH 
AND. ANOTHER 


7, 


KULPATI SHRI MAHANTH.GOSAWAMI 
' MADHWANAND RAMJI. 


[ON _APPEAL From THE HIGH COURT AT PATNA,) 


Appeal— Apfeal to Federal Count, if lies- Order of High Court as to validity af 
section 11 of the Bihar Money lenders Act (IU of 1¢38)—Bihar Money- 
lenders (Regulation of Transactions) Act {VI of 1639), section 7—Ctvil 
Procedure Code (Act V of 1908), order 21, rule 62—Attachment su’ ject to 
thortgope— Value of properties to be sold, astevtainment of—Amouni due to 
mortgagee to be ascertained— Objection that the properties to be declared not 
fo be sold subject to mortgage. 


In execution of a simple money decree, the cecree-holder sought to have the 
judgment-debtors’ properties sold subject to a mortgage which he held over 
them ; and in the Courts below the judgrent-debtors (appellant. before the 
Federal Court) claimed that in calculating the amount due to the decrée-holder 
under the mortgage, they should have the benefit of senon 11 of the Bihar 
Money-lenders Act, 1938 (No. III of 1938) : ` 


Held, (Per Guyer, C. F. and Varadachariar, 7.) $ As section 11 “of the 
Bihar Money-lenders Act, 1938 (No. HI of 1938} has been re-enacted as section 
y of the Bihar Money-lenders (Regulation of Transactions) Act, 1939 (No, VII 
of 1939) the judgment-debtors are entitled to claim the benefit of this provision 
in the new Act when the executing Court proceeds under section 13 to deter- 
mine the value of the properties to be sold. It is therefore unnecessary 
to consider whether or not section 11 of the Act of 1938 was void. 


It is also unnecessary to consider whether this appeal would have been com- 
petent, if no question had been raised under section 16 of Act IH of 1938. 


_ Per Sulaiman, ¥.:—The provisions of section’11 of the Bihar Money-lenders 
Art, 1928 (No III of 1938) affected “the jurisdiction and powers ” of the Courts 
both with respect to "Contracts" or “ Transfer of Property ” (List HI Nos. 
ro or 8 and 15) and “ Money-lending ” (List lI Nos. 27 and 2). But the repug- 
nancy to the existing Indian laws has been cured by the Governor-General’s 
assent to the new Act,which re-enacted the same provisions in section 7. 
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An order passed under section 11 of Act III of 1998 will be a judgment within 
the meaning of section 205 of the Government of India Act and is alsoa 
decree. 


The stage for a decree in conformity with section 11 of Act IIT of 1938 has not 
yet arrived, 


Per Curtam :~As the appeal to the Federal Court is maintainable so far 
as it relates to the appellant’s claim under section 16 of the Act of 1938 (now sece 
tion 13 of the Act of 1939), the order of the High Court so far as it relates 
to section 11 of the Act of 1958 (now section 7 of the Act of 1939) can also be 
dealt with in the said appeal, as in estimating the value of the attached proper- 
ties, the amount due on the mortgage has to be ascertained. 


Skyamakant Lal v. Rambhajan Singh (3) followed, 


An appeal lles from an order of the High Court under section 16 of 
Act Ill of 1938. 


Federal Court Appeal No: 3 of 1939, by the Judgment-debtor 
against the decision of the High Court at Patna dismissing that of 
Subordinate Judge in the execution matter. 


The material facts appear from the judgment of Suiaiman, J. 


Mr, Shambhu Barweshwar Parshad (Advocate, Patna ae 


` Court) for the Appellants. 


Mr, Kameshwar Dayal (Advocate, Patna High Court) tor the 
Respondent, 


The following judgments were delivered ¢ 


Sulaiman, J.:—This is an appeal by the judgment-debtors 
arising out of proceedings in execution of a simple money decree, 
dated the 1ith March, 1938, (confirmed on appeal by the High 
Court on 6th January, t938) for about Rs. 1§,000 passed on-the 
basis of two promissory notes dated the 6th of October, 1931, on 
which date a mortgage deed for Rs, 42,000 was also executed in 
favour of the creditor. 


On the 12th September, 1938 the judgment-debtors filed an 
application under Sections rr and 16 of the Bihar Money-lenders 
Act (Act III of 1938), also pwurporiing to be an objection under 
Section 47, Civil Procedure Code. Their complaint was that in-the 
execution case the properties were attached and sought to be sold 
“subject to the said mortgage lien.” They urged that in view 
of the provisions of Section 11 of the Bihar Act the amount claimed 
to be due under the mortgage deed was not in fact due, and so 
the properties could not be sold subject to that lien, and should 


(1) [i939 ] F. C. R. 1934 
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therefore be valued free from that lien. The reply, dated the 
5th November, 1938, filed by the decree-holder was to the effect 
that inasmuch as Section 16 of the Bihar Act had been declared 
null and void, no inquiry into the valuation of the properties could 
be made and the objection should, therefore, be dismissed. 

The learned Subordinate Judge understood the objection to 
mean that the value of the properties should be assessed and 
that it be declared that the mortgage deed, subject to which the 
decree-holder wanted to sell the same, should be held to have 
been satisfied on account of the provisions of Section rr of 
the Provincial Act. As regards the validity of Section 16, after 
pointing out that under Order XXI, Rule 17 of the Code 
in the case of a decree .for payment of money the value of 
the property shall, as nearly as may be, correspond to the amount 
due under the decree, he held the section to be void because of 
the ruling in Vishwanath Narayan Singh v, Mahant Harihar 
Git (1), As regards the applicability of Section rr, he held that 
“this plea of the judgment-debtors cannot be entertained in these 
proceedings as the validity or satisfaction of the mortgage bond 
to which the properties are admittedly subject cannot be a matter 
for consideration in this execution case. The mortgage encum- 
brance will be notified as usual, without deciding as to the correcte 
ness of the amount said to be due under it.” He further pointed 
out that the judgment-debtors would later be entitled to sue for 
the redemption of the mortgage and show whether the mortgage 
money was satisfied or not. 

Unfortunately the objection and the reply thereto do not make 
it quite clear whether the sale had been ordered “subject to the 
mortgage” as contemplated by Order XXI, Rule 62, Civil Procedure 
Code or whether the previous mortgage had been merely notified 
as contemplated by Rule 66 of thatorder. The learned counsel 
for the appellants has however conceded that there had been no 
adjudication under Rule 62, The order of the Subordinate Judge 
also made it clear t hat the mortgage was to be merely notified, 

The judgment-debtors appealed to the High Court and again 
raised the question of the applicability of Sections rr and 16 of 
the Bihar Act. Section 11 had presumably been invoked for the 
purpose of getting the true value of the property estimated under 
section 16. The High Court felt bound by its two previous deci- 
sions holding that these sections were void, and summarily dis 
missed the appeal. 


(1) 19 P. L. T. 759. 
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cS : As regards the applicability of Section-16, I expressed the view 
1939, in Shyamakant Lal v, Rambhajan Singh and others, (1), which had 


Ramnandan Prasad turned solely on that section, that the order of the High Court 
Narain Singh relating to it was not a final order within the meaning of Section 
Kalpati Shri 205 (1) of the Government of India Act, As in that case the new 

MUN Geil Act, of ‘which the appellants wanted to take advantage in the 

— appeal instead of relying upon it later in the first court, had come 
pee 7. into force after the appeal had been filed, 1 preferred to base my 

conclusions both on the ground that the repugnancy had been 
removed by the assent of the Governor-General to the new Act 
and that Section 16 had not in fact been repugnant to Order KAT, 
Rule 66, Civil Procedure Code, as amended Ly the Patna High 
Court. I am now bound by the opinion of the majority that an 
appeal lies even from the order of the High Court under Section 16 
‘of the Provincial Act. 


`` As regards an crder under Section 11 of the Act, there can be 
no doubt that ‘when passed it would involve a determination of 
the right ofthe decree-holder and the liability.of the judgment- 
debtor, and such a determination being embodied in the decree 
passed in the salt would be a judgment within the meaning of 
Section 205 of the Government of India Act and of course also 
a decree. The difficulty which I feel in this case is that the stage 
for a decree in conformity with Section 11 has not yet arrived as 
no suit for the enforce ment of the mortgage has yet-been filed, 


If all that has happened in the execution prcccedings is that 
the decree-holder has asked that his previous mortgage sbould 
be notified, and accordingly the froclamation of sale merely 
announces the existence of that encumbrance and there has been no 
Cetetmination by the execution Court under Order XXI, Rule 62, 
Civil Procedure Code that the property is really sutject to such 
mortgage, then the order would not be any final order in the 
‘case, much less a jucgrent or a decree. I would then be irclined 
to hold that such an order in itself could not be the subject- 
matter of an appeal either to the High Court, or to the Federal 
Court. On the other hand, had the execution Court held that 
the attached properties were subject to the mortgage, and should 
be sold subject to the subsistirg charge, and the judgment-debtors’ 
objection has been thrown out on the ground that they cannot 
‘avail themselves of the provisions of Section 11 because they are 
‘void; then there might be a determination of a question between 


(2) {1939) F.C. R. 193, eh. ae 


“ t 
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the decree-holder and the judgment-debtors within the meaning 
Section 47, Civil Procedure Code, in which case the order would 
be a decree within the meaning of Section z, Civil Procedure Code, 
or at any rate a final order within the meaning of Section 205 of the 
Government of India Act, The order declaring the validity of the 
mur .gage might then be final and binding onthe judgment-debtors 
in a suit fur redemption that they may bring or any suit that may be 
brought by the mortgagees hereafter. If, however, the appeal lies 
because of the order under Section 16, then the validity of Section 
11 can be equally considered under Section 205(2) of the Govern- 
ment of India Act, specially as in estimating the value of the 
mortgaged properties the amount due on the mortgage has to be 
ascertained. 


I am inclined to think that the provisions of Section 11 affected 
“the jurisdiction and powers,” of the Courts both with respect to 
“Contracts” or “Transfer of Property” (List III, Nos. roor 8 
aad 15) and “Money-lending,” (List II Nos. 27 and 2). But the 
repugnancy to the existing Indian Laws has been cured by the 
G.vernor-Generai’s assent to the new Act, which re-enacted the 
same provisions in Section 7. "En : 

Gwyer, © J., (S. Varadachariar, J. agreeing ).—The 
material facts have heen set out in the judgment which has just 
been delivered. ih. 


“The case is clearly governed by the decision of this Court in 
Shyamakant Lal vy. Rambhajan Singh (1) both as regards the main- 
tainability of the appeal and as to the order to be passed, Accord- 
ing to that judgment, the relief which the appellants claimed in 
‘the Courts below under Sections 16 and 17 of the Bihar Money- 
lenders Act, 1938 (No. III of 1938), is now available to them 
under S:ctions 13 and 14 of the Bihar Money-lenders (Regulation 
of Transactions) Act, 1939 (No. VII of 1939), the validity of which 
there is no ground for questioning. 


The decree-holder sought to have the appellants’ properties 
sold subject to a mortgage which he held over them; and in the 
Court below the appellants claimed that in calculating the amount 
due to the decree-holder under the mortgage they should have 
the benefit of Section 11 of the Act of 1938. As Section rr has 
now been re-enacted as Section 7 of the Act of 1939, the appellants 
are entitled to claim the benefit of this provision in the new Act 
when the executing Court proceeds under Section 13 to determine 
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the value of the properties to be sold. In these circumstances, 
it appears to my brother Varadachariar and myself unnecessary 


to consider whether or not Section rr of the Act of 1938 was. 


void and we express no opinion upon it, 


It is, in our opinion, equally unnecessary to decide whether 


Madhwanand Ramji. this appeal would have been competent if it had not raised the ques- 


`  Guwyer, C.F, 


tion under Section 16 of the Act of 1938. We agree that, according 
to the previous decision of this Court, the appeal is maintainable 
so far as it relates to the appellants’ claim under Section 16 of 
the Act of 1938 (now Section 13 of the Act of 1939). and we also 
agree that if the appeal is to this extent com, etent, the order of 
the High Court so far as it relates to Section rr of the Act of 
1938 (now. Section 7 of the Act of 1939) can also be dealt with 
in this appeal, as in estimating the value of the attached properties 


the amount due on the mortgage has to be ascertained. 


The case will be remitted to the High Court with a direction 
to discharge their.order dated February gth, 1939, and the lower 
Court’s order dated November 18th, 1938, and to give liberty to the 
aopellants to file an application under Section 13 of the Bihar 
Money-lenders (Regulation of Transactions) Act, 1939. 


l There will be no order-as to costs, 
G, S. Hahay: Agent, Federal Court, for the Appellants, 
T. K, Parshad ; Agent, Federal Court, for the Respondent. 


R, S. N.53 D, R Appeal allowed, 
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5. Before Sir Maurice Gwyer, Knight, Chief Justice, Mr. Justi ce 
: S M, Sulaiman and Mr. Justice S. Varadachaviar, 


JAGADISH JHA AND OTHERS 
v, 


AMAN KHAN, 
[On APPEAL FROM THE Hicem Court AT PATNA] > 


interest — Mortgage — Bond providing for compound interest—Bihar Moneys 
lenders Act (111 of 1938), section 11, applicability of —Bihar Money-lenders 
` (Regulation of Transactions) Act (VII of 1990), section 7—Decree, 
Jorm of. 

* Section 11 of the Bibar Money-lenders Act, 16058 (No. III of 1938) has been 

te-enacted as section 7 of the Bihar Money-lenders (Regulation of Transactions) 

Act, 1939 (No. VII of 1939): and as this Act has been passed in conformity 

with the procedure prescribed in section 107(2) of the Constittition Act; its vali- 

dity is not open to question. 


Section 7 of the new Act hasin terms been made applicable even to-suits 
instituted before the commencement of the Act. 

It is no longer necessary to consider whether section 11 of the Bihar Money- 
lenders Act, 1938 (No. HI of 1938) was or was not void under section 107 of the 
Constitution Act as being repugnant to an existing Indian law. 

In a suit on a mortgage bond executed by a person residing in the province of 
Bihar, which provided for payment of compotind interest with yearly rests, the 
mortgagee was given a decree for principal amount together with Interest being, 
principal amount less the amount of interest already paid, up tothe date of 
institution of the suit, under section 11 of the Bihar Money-lenders Act, 1938) 
which was passed pending second appeal. He was given further interest at the 
rate of 6 percent. perannum on the principal amount from the date of institu- 
tion of the suit up to the date to be fixed by the High Court for payment and 
after that date, interest at 6 per cent. per annum on the consolidated amount up 
to the date of payment. 

Federal Court Appeal No. 6 of 1939, against the decree of the 
Full Court of Patna High Court dismissing the second appeal, 
Hence this appeal by the Defendants. 


' The facts are sufficiently stated in the judgment. 
| Myr. Raghbir Singh (Advocate, Federal Court) with Mr, A. C 
Sinka (Advocate, Patna High Court) for the Appellant, 
None appeared for Respondent. 
The judgment of the Court was as follows: 
This appeal arises out of a suit instituted by the respondent fot 
the recovery of money claimed to be due undet a mortgage bond 
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executed in his favour by some of the appellants on April 16, r921. 
The other defendants are minor members of the mortgagors’ family. 
The bond provided for payment of compound interest at Rs. 1-4-0 
per cent. per mersem with yearly rests. Certain of the defendants 
Gid not contest the case, but the others put the plaintiff to proof of 
his claim generally ; they also contended that the rate of interest 
was excessive and not justified by necessity. 


The question of the interest seems to have been the main point 
in controversy in the litigation. The trial Court allowed only simple 


interest at Rs.-1-4-0 percent. per mensem ; but on appeal by the 


plaintif, the lower appellate Court allowed compound interest in 
accordance with the terms of the mortgage bond, The third defen- 
dant carried the matter in second appeal to the Patna High Court ; 
and during the pendency of the appeal before the High Court, the 
Bihar Legislature passed the Bihar Money-lenders Act, 1938 
(No. III of 1938). Section rr of that Act provided that “ no Court 
shall, in any suit brought by a money-lender in respect ofa loan 
advanced before or after the commencement of this Act, pass a 
decree for an amount of interest for the period preceding the institu- 
tion of the suit which, together with any amount already realised as 
interest through Court or otherwise, is greater than the amount of 
the loan advanced.” The appellant naturally relied upon this 
enactment in support of the second appeal. When the second 
appeal came on for hearing, the learned Judges of the High Court 
seem to have expressed themselves against the contention of the 
defendants as it stood independently of the Money-lenders Act ; the 


. contention based on section rx of the Act was referred to a Full 


Beuch which upheld the mertgagee’s contention that that section 
was void under section 107 of the Constitution Act, as being repug- 
nant to an existing Indian law : the decision is reported in (1938) 
I, L. R. 18 Pat. 13. It is against the decree of the High Court 
dismissing the second appeal on this ground that this appeal has 
been preferred by the defendants. 


X 


Section 11! of the Bihar Money-lenders Act, 1938 (No. III of 
1938), bas now been re-enacted as section 7 of the Bihar Money- 


‘lenders (Regulation of Transactions) Act, 1939 (No. VII of 1939) ; 


and, as this Act bas been passed in conformity with the procedure 
prescribed in section 107(2) of the Constitution Act,-its validity is 
not open to question,: Section 7 of the new Act has in terms been 
made applicable even to suits instituted before the commencement 
of the Act and the appellants are accordingly entitled to claim the 


Vou. 71.) _ FEDERAL COURT 


benefit of the section. It is therefore unnecessary to consider 
whether section 11 of the Bibar Money-lenders Act, 1938 (No. 111 
of 1938), was or was not void, on the grounds. raised before the High 
Court. 

-We, therefore, allow this appeal. The case is remitted to the 
High Court with a direction to pass a preliminary. decree for 
Rs. 409 principal, and Rs. rro (that is, Rs. 400 less Rs, 281 already 
paid) for interest up to February 26, 1934, the date of the insti- 
tution of the Suit. There will be further interest at the rate of six 
‘per cent, per annum on Rs, 400, the principal amount, from 
February 26, 1934, up to the date to be fixed by the High Court 
for payment ; after that date, interest at six per cent. per annum will 
be payable on the consolidated amount up to the date of payment. 
The plaintiff will retain the costs awarded to him in the first two 
Courts, that is to say, the Munsiff’s Court and the District Judge's 
` Court ; there will be'no order as to costs i in the High :Court and in 
_ this Court. 


T. K. Parshad: Agent, Federal Court, for the Appellants, 


R. S. N. 5D, Re Appeal allowed, 
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APPELLATE CIVIL. 
Before Mr. J ustice B. K, Mukherjea and Ma Justice T.J. Y. 
Roxburgh. 


“ KISSENLAL MALPANI, ADMINISTRATOR 10 THE ESTATE 
OF LATE JETHMAL MALPANI AND OF THE FIRM “JETHMAL 
Kanrram” 


D. 


TILAK CHANDRA BORA AND ANoTHER.* 


Indian Succession Act (XXXIX of 1925) Section 214, purpose of‘*Succession? 
| excludes cases based on suivivorshipHolder. of Letters of Adminis- 
tration, not an heir—Court before whom claim to debt is made, if entitled 

to question the validity of grant. 


: * Appeal from Appellate Decree No, 1586 of 1937, against the decree of I. P, 
Barua, Esq. Additional District Judge, of Assam Valley District at Jorhat, 
dated the 24th June, 19:7, reversing that of Chandra Kamal -Bhuiyan,. Esq, 
Munsiff, Jorhat, dated the coth June, 1936. -- . - k 5. 
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The word “succession” in Section 214 of the Indian Succession Act, has 


‘been inserted to except the case where the claim to be entitled to the etfects of 


a deceased is based on sutvivorship. It is not concerned with the question 
whether the person claiming and holding one of the catalogue of documents set 


forth in Section 214 is an heir of the deceased or not : 


Asharam Poddar v, Hanumanbox Maskulal (1) and Goswami Sri Raman 


Lalji v. Hart Das (2) disapproved. 


The purpose of Section 214 of the Indian Succession Act, is that no debt to 
a deceased person can be recovered through Court except by a holder of one of 


‘the documents specified, the only exceptions being either where the claim is 


made on survivorship or where it relates to rent, revenue or profits payable in in 
respect of land used for agricultural purposes. 


The mere fact that the holder of a Letters of Administration: is not an heir 
to the estate of the deceased does not render the grant invalid, even on the 
assumption that the Court before whom the claim for the debt is made can 


_investigate the question of the validity of the grant. 


Dubitante: Whether a Court trying a claim based on a grant of Letters of 
Administration is entitled to go behind the grant. 


Appeal by the Plaintiff, l 
Suit for recovery of money dus on a promissory note, . 
The material facts will appear from the judgment, 


Messrs, Kalikinkár Chakravarti and Manmatha Nath Roy (Jr.) 
for the Appellant, 


Mr. Holiram Deka for the Respondents, 
The judgments of the Court wera as follows ; 


' Roxburgh, J.t—The plaintif Kissenlal Malpani sued the 
defendant in respect of money due on 4 promissory note, (Ex. 7,) 
said to have been given in lieu of an earlier promissory note (Ex. 6,) 
in favour of bis brother Jethmal Malpani, Jethmal had had a 
separate business and had lent the money on Ex. 6 in the course of 
this business. He died on the 4th March, 1933, leaving two 
daughters as his heirs, After his death the business was run by 
the brothers. of Jethmal under the name and style of “Jethmal 
Kaniram,” and in the course of such business one brother, Kani- 
Yam, took the renewed bandnote (Ex. 7.) It appears that the 
brothers were at one time contending that Jethmal’s business was 
a joint family business, but when they endeavoured to sue debtors 
on this basis they failed, and hence Kissenlal obtained ex parte 


- letters of administration to the estate of Jethmal and he, has now 


< instituted this suit as (a) holder of letters of administration in 


(1) A.O. D, No, 39 of 1934 (Unreported), 
(2) (1916) I. L. R. 38 All. 474. 
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respect cf the estate of the deceased Jethmal Malpani, and (b) 
holder of letters of administration for Jethmal’s business which was 
continued in the name and style of “Jethmal Kaniram” after Jeth- 
` mal’s death. l 


The trial Court found that the promissory note (Ex. 7) was 
executed in exchange for the former note (Ex. 6) and must go for 
the benefit of Jethmal’s estate, and that the plaintiff as represen- 
tative of the estate was the holder of the note, and therefore 
decreed the suit. The lower appellate Court did not come to any 
clear finding on the facts, but allowed the appeal on two grounds, 
first that “assuming for argument’s sake that the legal heir of Jeth- 
mal was the benefi cial owner of the money acknowledged by Ex. 7, 
‘even then no one can maintain a suit on that promissory note 
except the holder thereof. The fact that the holder has been 
made a party and has admitted that he is only the plaintiff’s 
benamdar makes no difference.” The second ground given by the 
lower appellate Court is that as Kissenlal is not an heir of 
Jethmal he is not a person who within the meaning of section 214 
“of the Indian Succession Act, 1925 who can be said to be claim- 


ing on succession to be entitled to the effects of the deceased 
person. 


As to the firs: point apparently the learned Additional Judge 
means to say that the promissory note having been given in the 
name of the firm Jethmal Kaniram, only that firm can sue, But 
“the plaintiff’s case is that that firm so described is the business of 
Jethmal under a different name, and that he is its legal represen- 
tative and suing as such. This is a pure question of fact which 
the lower appellate Court should have decided ; the facts have 
been found by the trial Court to be as alleged by the plaintiff. If 
the firm Jethmal Kaniramis not the business of Jethmal under 
another namə, but is a separate creation of the brothers, then no 
question of Šenamdar appears to arise and the plaintiff in the 
` capacity in which he sues is not entitled to a decree. It will be 
` necessary therefore to remand the case to the lower appellate 
Court to a finding‘on this point. 


As regards the second ground, the learned Additional Judge 
relies on an unreported decision of this Court.in appeal from a 
previous decision of his own in a somewhat similar case, -The 
case is that of Ashavam Poddar y, Hanumanbox Mashulal (1), 
being appeal from Original Decree No, 39 of 1934. In that case 


(1) A. O, D. No, 39 of 1934 (unreported). 
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the plaintiff relied on a succession certificate and the suit was 
dismissed on the ground that section 214 has no application ‘unless 
the person applying bases his claim on succession.’ The learned 
Judges added :—“'The section”, in our view, contemplates “a claim 
made by a person in the capacity cf a personal representative of 
the deceased person. See the case of Goswami Sri Raman Lalji 
v, Hari Das (1), On the facts of the plaint itself, as has already 
been stated, it is clear that the heirship of Motilal Poddar’s estate 
lay in other persons and not in the plaintiff, who can in no 
sense be regarded asa personal representative of the late Motilal 
Poddar.” 

With great respect to the learned Judges who decided that case 
it must be said that they appear to have misinterpreted the mean- 
ing of the word ‘succession’ as used in section 214. It is evidently 
inserted to except the case where the claim to be entitled to the 
effects of a deceased is based on survivorship ; it can have nothing 
to do with the question whether the person claiming and 
holding one of the catalogue of documents set forth in section 
214 is an heir of the deceased or not. The status and qualifica- 
tions of the persons so entitled are not to be found in an interpre- 
tation of the word ‘succession’, but in the other provisions of the 
Succession Act itself, or the other Acts referred to in section 214 
under which the grants are made, The purpose of section 214 is 
merely to make clear that no debt to a deceased person can be 
recovered through Court except by a holder of one of the docu- 
ments specified, the only exceptions being either where the claim 
is made on survivorship, or where it relates to rent, revenue or 
profits payable in respect of land used for agricultural pur- 
poses. 
However it is not necessary to refer this matter to a Full 
Bench, as the present case is distinguishable as between one 
relating to letters of administration whereas the former case related 
to a succession certificate. In the reasoning given in the above 
case it is conceded that if the holder of one of the documents 
enumerated in section 214 is a personal representative then he is 
a person claiming On succession to be entitled to the assets of the 
deceased, By virtue of section 211 of the Act every administrator 


is legal representative of the deceased person for all purposes, 


except in relation to property of the deceased which has passed 
by survivorship. ; 
The circumstances in which a grant of letters of administration 


(mM) (1916) I, L. R. 98 All, 474 (477). _ 
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may be made in the case of a deceased Hindu may be briefly 
discussed, in view of the objection that Kissenlal is not an heir of 
Jethmal. Under ‘section 212(2) it is not essential that letters of 
administration should be taken out in respect of the estate of a 
deceased Hindu. Under section 214, however, no debt can be 
recovered unless the claimant holds one of the documents specified 
therein of which letters of administration is one. Under section 
218 letters of administration may be given in respect of the estate 
of a deceased Hindu to anyone who is entitled to the whole or any 
part of the estate according to the rules for the distribution of the 
estate applicable in the case of such deceased or under sub-section 
(3) to a creditor. Admittedly Kissenlal is not such a person, but 
there are the further provisions of sections 253 and 254 which 
allow for a grant to be made to some person other than one to 
whom it would be made in ordinary circumstances. A discussion 
of the conditions under which such a grant can be made will be 
found in <Annopurna Dasi v, Kallyani Dasi (1), which isa case 
under the corresponding provisions of sections 23 and 41 of the 
‘Probate and Administration Act, 188r. Apart from any other 
considerations, it cannot be said that the mere fact that the holder 
of letters of administration is not an heir to the estate of the 
deceased makes the grant invalid, even assuming that the Court 
before which the claim for the debt is made can investigate the 
question of the validity of the grant. An order granting letters 
of administration is subject to appeal, and is further at any time 
subject to revocation under Section 261 of the Act, and it is at 
least doubtful whether a Court trying a claim based ona grant 
is entitled to go behind the grant, but the question need not be 
pursued here. 


If then the debt in suit is one due to the estate of the deceased, 
the plaintiff is entitled toa decree. It may be added that if the 
- Court has any doubts and wishes to protect the interests of 
Jethmal’s daughters, there is nothing to prevent in directing a 
copy of the decree being sent to the Court controlling the admis 
nistrator under chapter VII of the Act. 


For the above reasons the appeal is allowed, the decree of 
the lower appellate Court is set aside and the case is remanded 
to the lower appellate Court for coming to a finding as to whether 
‘ “the promissory note in suit was given to the estate of Jethmal 
in the name of the firm Jethmal Kaniram ;if the Court finds this 
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to be so it will “dismiss the appeal and confirm the decree of the 
trial Court, otherwise the appeal will be allowed. 

The plaintiff will get the costs of this appeal ; further costs will 
abide the result. 


Mukherjea, J. :—-I agree. ih 
P. R. - * Appeal allowed $ 
ae l Case remanded, 


Before Mr, Justice R. C Mitter, and Mr. Justice 
KR. F. Lodge, 


JHIRIGHAT NATIVE TEA COMPANY LIMITED 
Us 


B. GUPTA* 


Application, maintainability of—Application for filing an award—Dispute 
referred to arbitration by Company—AIndian Companies Act (VII of 1913), 
section 152, sub-section (3)—Indian Arbitration Act (IX of 1899), applic- 
able—Amard, where to be filed. 


The concluding words of sub-section (3) of section 152 of the Indian Come 
panies Act, 1913, namely, “ in pursuance of this Act ”? mean that sections 3 to 22 
of the Indian Arbitration Act, 1899, would apply to arbitrations in which one or 


both the parties are companies irrespective of the focus of the subject-matter by 
the force and effect of the Indian Companies Act, 1913, and the procedure pro- 
vided for in the Indian Arbitration Act for extending its field of operation would 


not have to be followed in such cases. The provisions of the Indian Arbitration 


Act, :1899, except section 2 thereof, shall apply to all arbitrations between 
companies and persons by the force and effect of the Companies Act itself. 


Hence section 3 and section 4(a) of the Indian Arbitration Act, 1899 apply 


“ to all arbitration In which a company is a party. Paragraphs 20 and 21 of the 


second schedule of the Civil Procedure Code, 1908, are accordingly excluded and 


the Court to which the award will have to be filed under section 11(2) of the 


Indian Arbitration Act, 1899, must be either the High Court or the Court of the 
District Judge, as the case may be. The setond schedule to the Civil Procedure 
Code, 1908, is excluded by virtue of the provisions of section &9 of the Code of 
Civil Procedure, 1908. 


* Appeal from Original Order No. 49 of 1939, against the decision of Ñ, Ls 
Hindley, Esq., District Judge of Cachar, dated the 27th September; 1938; ` 


= a n m . me a 
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Sita Ram Balmukand v. The Punjub National Bank Limited (1) dissented 
from. 

As the Court viz., the Subordinate Judge’s Court in which the application 
to file the award in this case was made, had no jurisdiction, the proper order 
would not be an order of dismissal but an order to return the application for 
presentation to the proper Court in accordance with the provisions of the Indian 
“Arbitration Act, 1899. 


Appeal by the Applicant. 


, Application to file an award under Paragraph 20 Seh. IT of the 
Civil Procedure Code, 1908. > 


The material facts appear from the judgment, 

Messrs, A. C. Gupta, Ajit Kumar Dutt and Dhirendra Krishna 
Koy for the Appellant. 

Messrs, Se M. Bose (Standing Counsel) ri Satyendra Kishore 


Ghose for the Respondent, 
C A. Vs 


The following judgment was delivered: 


The respondent was the selling agent of the appellant company 
at Calcutta. In that capacity he had from time to time received 
sums of money on behalf of the company. Itis not necessary to 
recite the terms on which he obtained the agency. He was also 
-the financier of the company and in that capacity had from time 
to time advanced monies to the company. Difference as to the 
state of accounts arosé between them, By a written submission 
signed on the rth September, 1937, by the respondent and, by and 
on behalf of the company, by its secretary, Bidit Chandra Gupta, 
The matters in dispute were referred to the arbitration of Mr. 
Sourendra Mohan Sen Gupta. Mr, Sen Gupta entered upon the 
reference.and made his award on the r5th October, 1937. On the 
roth April, 1938, just on the re-opening of the Court’ after the 
Easter vacation, the company filed an application in the Court'of 
the Subordinate Judge, Cachar, under paragraph 20 of the Second 
Schedule of the Civil Procedure Code for filing the award. | A copy 
of the award was filed with that application, The respondent being 
served with notice of the said application filed his written statement 
on the 2oth June, 1938. As the contest raised important points the 
learned District Judge transferred the case to his file and by his 
order, dated the 27th September, 1938 dismissed the same. __ 
On the pleadings 14 issues were framed, The thirteenth and 
the fourteenth were general issues. The remaining twelve issues 
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raised specific points. The learned District Judge gave his judgment 
on the first five issues only. He held on issue No. 1 that the appli- 
cation was not maintainable as it was made under paragraph 20 of 
the Secord Schedule, and on issue No. 2 that the application to file 
the award could not be made to the Subordinate Judge. The 
ground for his decision was that the Indian Arbitration Act (IX of 
1299) was applicable to the case. He further held on issue No. 5 
that the award was illegal and void as the “formalities of the 
Arbitration Act had not been observed.” His last mentioned con- 
clusion according to him, followed as a corollary to his finding on 
that issue No. 2. He further held that the submission was valid, 
that the company and the Board of Directors were competent to 
refer the dispute to arbitration and that the arbitrator had been 
legally appointed (issues Nos. 3 and 4) We think that the learned 
District Judge, in the view that he took on issues Nos. 1 and 2 
ought not to have expressed his opinion on issues Nos, 3 to 5. 
He should have returned the application for being presented to the 
proper Court, leaving it‘open to the proper Court to decide these 
three issues as well as the other issues. AS we think that the learned 
District Judge was right in his decision on issues Nos, 1 and 2 we 
set aside the decision on issues Nos. 3 tos and leave the subject 
matter of these issues open between the parties. 

The determination of the questions involved in issues Nos. I 
and 2 depend mainly upon the interpretation of section 152 of the 
Indian Companies Act. These issues as framed by the lower 
Court are i— 

(1) * Is the petition for filing the award maintainable ? 

(2) Has the Court jurisdiction to hear the petition filed by the 
plaintiff or to pass judgment thereon. ” 

The first and the third sub-sections of section 152 are :— 

(1) ‘‘Acompany may, by written agreement, refer to arbitra- 
tion, in accordance with the Indian Arbitration Act, 1889, an exist 
ing or future difference between itself and any other company o» 
person. 

š 5 + *- + * 4 

(3) The provisions of the Indian Arbitration Act, 1899, othe: 
than those restricting the application of the Act in respect of the 
subject-matter of the arbitration, shall apply to all arbitration 
between companies and persons in pursuance of this Act, ” 

The second sub-section is not material to the appeal. 

Two views have been taken of these two sub-sections by othe 
Courts but there is no decision of this Court, The conflict in th 
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Lahore High Court was settled by a Full Bench of that Court in 
Sita Ram Balmukand v, The Punjab National Bank Limited (1). 
Stress was laid by Bhide, J. on the word may in the first sub-section 
and on the last five words of the third sub-section, which, by the 
way, were misquoted. The conclusion of the Full Bench was that 
apart from section 152 a company had the power to refer disputes 
to arbitration and that section 152 gave a company the option to 
refer matters in dispute between it and another company or person 
in accordance with the Indian Arbitration Act, 1899, and when the 
said option was exercised by the company the limiting provision 
contained in section 2 of the Indian Arbitration Act would have no 
force. It was said that section 214(2) of the Companies Act as it 
stood then [section 208{c) clause 6 of the Act now in force] lent 
additional support to that view. The other view is thatif a company 
wishes to refer disputes to arbitration, it must refer in accordance 
with the provisions of the Indian Arbitration Act, 1899. One of 
the recent decisions which has expressed this view is in Peoples 
Bank of Northern India Limited v. Padam Lai Wasu Ram (2). 
We do not feel inclined to the view taken by the Full Bench of the 
Lahore High Court, 

Sub-section (1) of section 152 by itself conveys the meaning that 
a company will have the power to refer to arbitration in accordance 
with the Indian Arbitration Act, 1899. It would bea redundant 
provision if it be not read with sub-section 3. A company would 
have had the power, apart from sub-section (1) of section 152, to 
refer to arbitration in accordance with the Indian Arbitration Act, 
1899, a dispute, the subject-matter of which could be the subject- 
matter of a suit which with or without leave, could have been 
instituted in a Presidency Town. Sub-section 3 of section r52, 
therefore, is of prime importance and in our judgment the questions 
involved in issues Nos. r and 2 will have to be answered on the 
interpretation to be put on that sub-section. 

By its own force the Indian Arbitration Act, 1899, governs a 
narrow field. It operates where the subject matter of the sub- 
mission falls either wholly or partly within. the Jo¢us of a Presi- 
dency Town or of the City of Rangoon. The Act itself lays down 
the procedure for its extension to other local areas. That pro- 
cedure is that a notification by the Local Government defining 
the extended local area must be issued. A repeal of section 2 of 
the Act would bring into operation the other sections of the Act, 


(1) (1936) I. L. R. 17 Lah. 722. 
(2) (1938) A. L R. Pesh. 54, 
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moe ‘namely sections 3 to 22 throughout the whole of British India, by 

1939. the force of section 1, sub-section (2) These two facts are 
Jhirighat Native Tea fundamental and in our judgment must be keptin view, and if 
l oe sda, these are keptin view, the meaning of sub-section 3 of section 
B. Gupta. 152 of the Indian Companies Act would become clear. The 


Awe ape 
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concluding words of that sub-section "in pursuance of zís act,” 
words which had troubled the minds of the judges constituting 
the Full Bench of the Lahore High Court—mean that sections 3 
to 22 of the Indian Arbitration Act, 1899, would apply to all 
arbitrations in which one or both the parties are companies 
irrespéctive of the locus of the subject matter dy the force and 
effect of the Indian Companies Act, and the procedure provided 
for in the Indian Arbitration Act for extending its field of opera- 
tion would not have to be followed in such cases, This is in 
our judgment, the effect of sub-section 3 of section 152, The 
words “in pursuance of ¢/zs Act” (i. e, the Companies Act) clearly 
qualify the phrase “shall apply”. The meaning is that the pro- 
visions of the Indian Arbitration Act, 1299 except section 2 
thereof (which is to be treated as non-existent) shall apply to all 
arbitrations between companies and persons by the force and 
effect of the Companies Act itself. The decision of the Full Bench 
of the Lahore High Court has the effect’ of substituting for the 
words “in pursuance of kis Act’? used by the legislature the words 
“in pursuance of sub-section (1)” or the words “in pursuance of 
this section’, On the interpretation we have put upon sube 
section (3) of section 152 section 3 and section 4 (a) of the 
Indian Arbitration Act, 1899, would apply to all arbitration in 
which a company is a party, Paragraphs 20 and 21 of -the Second 
Schedule to the Civil Procedure Code is accordingly excluded 
and the Court to which the award will have to be filed under 
section rr (2) of the Indian Arbitration Act of 1899 must be 
either the High Court or the Court of the District Judge, as the 
case may be. The material paragraphs of the Second Schedule 
to the Civil Procedure Code is excluded by the direct force of the 
Indian Companies Act, by reason of that Act incorporating sec- 
tion 3 of the Indian Arbitration Act. The second schedule is 
accordingly excluded by virtue of the provisions of section 89 of the 
Code of Civil Procedure. 


We do not think that section 208C, sub-section (6) of the 
Companies Act helps the contention of the appellant, which was 
onthe same lines as were adopted by the Full Bench of the 
Lahore Court. That sub-section made the provisions of the 
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Indian Arbitration ‘Act, t299, except section 2 thereof, applica- 
‘ble to arbitrations in pursuance of the section, namely 208C. The 
arbitration contemplated in that section is one between the com- 
_ pany in liquidation and one or more. of its members—-an arbitra- 
tion to settle an internal dispute or difference. Section 152 (3) 
would not have covered sucha case, as. the arbitration contem 
plated’there isone between a company and either another com- 
pany or an individual a third party, i. e, an ‘arbitration to settle 
not an internal but an external dispute or differences. We accor- 
dingly uphold the decision of the learned District Judge on issues 
Nos. 1 and 2 only. As the Court. on.which the application to 
file the award was made had no jurisdiction to entertain it, not 
being the Court of the District Judge the proper order would 
not be an order of dismissal but an order for return of the applica- 
tion for presentation tothe proper Court in accordance with the 
provisions of the Indian Arbitration Act, 1899. We accordingly 
direct the application to be returned. Subject to'this ‘modification 
and the reservation made with regard to issues Nos. 3 to 5 the 
appeal is dismissed... < ; 

As the respondent has succeeded substantially he must have. 
‘the costs of this Court from the appellant company. Hearing fee. 
3 gold mohurs, | 
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The equitable right of subrogation is recognised in India. 

By section 92 of the Transfer of Property Act, 1882, as amended by section 47 
of the Transfer of Property (Amendment) Act, 1920, ® sescseseosserse A person who 
has advanced to a mortgagor money with which the mortgage has been redeemed 
shall be subrogated to the rights of the mortgagee whose mortgage has been 
redeemed, if the mortgagor has by a registered instrument agreed that such 
a person shall be subrogated. “Nothing in this section shall be deemed to confer 
a right of subrogation on any person unless the mortgage in respect cf which 
the right is claimed has been redeemed in full.” 

The words ‘mortgage has been redeemed ” refer only to re-payment of the 
money owing under the mortgage, and not to extiaction of the mortgagee’s rights 
over the mortgaged property; there isa clear distinction between redemption 
of a mortgage and redemption of the mortgaged property. 

A mortgagor by successive instruments mortgaged four properties, A, B, C 
and D, to the plaintiffs. Each new sum advanced was expressed to be charged 
also on the property or properties previously mortgaged and each new property 
mortgaged was expressed to be charged also with the sums previously advanced. 
Ata time when the sums owing on the first three mortgages, but not on the 
fourth, were already due, the defendant paid off the first three sums with money 
which he had advanced to the mortgagor under a registered deed providing 
inter alia that he, the defendant, should pay the plaintiffs the sums due on all 
four mortgages and then be subrogated to their rights under those mortgages. 
The defendant having declined to pay off the sums owing under the fourth 
mortgage when they fell due, those sums remained owing, whereupon the 
mortgagees instituted a suit to enforce that mortgage by sale of all four proper. 
ties, impleading the defendant with the mortgagor and others because he main- 
tained that he was in the position of a first mortgagee with regard to properties 
A, Band C. The Judicial Committee of the Privy Council held, on construction, 
that the fourth mortgage to the plaintiffs did not operate as a single mortgage 
on all four properties and that the three earlier mortgages all remained 
in being : 

Held (1) that the doctrine of moda was not- applicable in the plain- 
tiff’s favour in respect of the four mortgages inasmuch as the properties were not 
independently mortgaged the sum owing under each mortgage being also charged 
as a second mortgage on the other ‘mortgaged properties, 

(2) That, apart from section 92 of the Transfer of Property Act, the defen- 
dant was entitled to be subrogated to the plaintiffs’ rights under the first three 
mortgages notwithstanding that neither the mortgagor nor, consequently, he 


himself could redeem those properties without paying off what was due to the 


plaintiffs under the fourth mortgage. 
(4) That the defendant was entitled also by virtue of section 92 of: the Act 


to be subrogated to the plaintiffs’ rights under the first three mortgages although 


he could not redeem properties A,B anad C without paying what was owing 
under the fourth mortgage, the condition for subrogation laid down by that 
section being repayment of the mortgage debt and not redemption of the mort- 
gaged property. 

The plaintiff mortgagees were accordingly entitled to enforce their rights 
against property D only. 
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properties should stand charged for repayment to the mortgagees of 
allthe sums due under all four mortgages, and that all the provi- 
sions of the first three morigages should be applicable to the fourth. 
In December, 1927, the mortgagor wished to pay off the mortgagees 
and accordingly arranged that Kumar Pashupati Nath Malia, 
the 4th respondent should advance him Rs. 7,235,000, on properties 
A, B, C & D ‘and other immovable properties, the position then 
being that the dates for repayment under the first three mortgages 
of properties A, B & C to the original mortgagees had passed, but 
that for repayment under the 4th mortgage had not. The 
mortgagor on the 27th December, 1927, purported to convey 
all the properties in question to the 2nd mortgagee, the deed 
reciting the four previous mortgages to the first mortgagees and 
the provision that the 2nd mortgagee would on the execution of the 


deed pay the first mortgagees what was due onthe. first three 


mortgages to them and, in due course, what should be due on the 
4th mortgage to them. The deed then provided that after the 2nd 
mortgagee should have paid off the first mortgagees he should, in 


-addition to the security created by the deed, be subrogated to the 


first mortgayees’ rights under the first four mortgages to them, 


‘notwithstanding that they should have reconveyed the mortgaged 


properties to the mortgagor, and the four mortgages . were to be 


--deemed to be kept alive for the benefit of-the second mortgagee. 


On the 27th December, r927, the first mortgagees duly accepted 
from the and ‘mortgagee payment ofthe sums due on the first three 


-mortgages tothem, The second mortgagee having declined to pay 


the sums owing on the: fourth: ‘mortgage when it fell due, those sums 
remained unpaid- whtil the erst January, 193%, when the first mort- 
gagees instituted the present proceedings to enforce the mortgage, 
impleading as defendants . the mortgagor and persons to whom he 
bad assigned the equity of redemption, and also the 2nd mortgagee 


-ag a person entitled to redeem the 4th mortgage by virtue of his 


‘contract with the mortgagor of December, 1927. The first mort» 
gagees Claimed the sum due and, in default, sale. of properties A, B, 
Cand D. The defence of the second mortgagee, whose position 
alone is material to this appeal, was, so far as now relevant, that 
he was in the ‘position of first mortgagee of properties A, B &-C, 
having been subrogated to the first mortgagees’ rights under the first 
three mortgages. The Subordinate Judge decided in favour-of the 
plaintiff -mortgagees, ‘holding that they had a right of consolidation 
which defeated the 2nd mortgagee’s rights and ruled out any ques- 
tion of subrogation, The High Court allowed the appeal, -holding 
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that the first mortgagees could not rely on the doctrine of consoli- 
dation because the money due under the fourth mortgage was not 
yet due when the first three were paid off, and that the equitable 
right cf subrogation was recognised in India, They accordingly 
varied the Subordinate Judge’s decree by giving the plaintiff mort- 
gagees judgment against the mortgagor for sale of property D, in 
default of payment and dismissing the second mortgagee from the 
action, The first mortgagees had appealed to His Majesty. The 
defendant’s cross appeal agaiast the granting of priority to the 
fourth mortgage was abandoned. 


L. P. E. Pugh, K.C, & J M. Pringle, for the Appellants : 


It is submitted first that the fourth mortgage was a compres 
hensive one of all four properties putting an end to the then earlier 
‘mortgages, and that therefore the fourth respondent is not entitled 
to be subrogated to the appellants’ rights becaus2, not having paid 
the fourth sum advanced, he has failed ' to satisfy the necessary 
conditions for subrogation, 


“But in any event even if that point fails, the fact remains that 
properties A, B, & C are charged also with the sums owing under 
the fourth mortgage, and that until those sums are repaid those 
properties cannot be redeemed. The redemption of the properties 
is the essential : ‘pre-requisite laid down by the Transfer of Property 
Act if a person is to be entitled to be subrogated. Itis not enough 
that he should merely havé paid off the sums owing in-respect of 
those properties. If another obligation remains outstanding against 
the mortgagor which has the effect of preventing the redemption of 
‘those properties, Section 92 cannot operate to authorise subro- 
gation, because the mortgages cannot be said to have been redeemed 
-within the meaning of the section unless there has been the equi- 
valent of reconveyance of the mortgaged properties. 


Finally, nothing, itis submitted, can be said to have defeated 


the appellants’ rights of consolidation. The High Court relied on 
the fact that, when the first three mortgages were paid off, the 
money due onthe fourth had not yet become due. But that fails 


to take account of the fact that the fourth martgage was specifically’ 


expressed to charge all four properties with repayment of the amount 
advanced under that mortgage. 


| Sir Herbert Cunliffe, K.C., & W. Wallach for the fourth 
Respondent: Taking the appellants’ last-mentioned point first, it is 
submitted that the principle of consolidation does not apply to this 
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case, because the reason why properties A, B &C cannot be 
redeemed is not that the charges on them have been consolidated 
with the charge on property D, but because they are themselves 
charged by way of second charge with the charge on property D. 
That is not a case for consolidation at all, 


The appellants, when they accepted payment of the sums due 
and Owing under the first three mortgages, knew all about the agree- 
ment of December, 1927 between the respondent and the mort- 
gagor and they therefore knew that the respondent was to be 
subrogated to their rights, 


As far as the fourth respondent had paid off the sums due under 
the first three mortgages, he had satisfied the frerequisites for 


“subrogation laid down by section 92. How can it be argued that 


the section really requires redemption of the mortgaged properties ? 
As they had to be redeemed and the mortgagor in fact redeemed 
them, there would be no rights left to which anyone could claim 
to be subrogated. Counsel referred to Gurdeo Singh v, Chandrikah 
Singh (1). i p 
C. A V. 
Their Lordships’ judgment was delivered by 
Lord Romer: These are consolidated appeals against the 
judgment and decree of the High Court of Judicature at Fort 
William in Bengal dated the rst December, 1936, which varied 
the judgment and decree of the Additional Subordinate Judge 
of Howrah dated the 3rd January, 1933. The question to be 
decided is whether, as held by the High Court, the respondent 
No. 4, Kumar Pramatha Nath Roy, is entitled to be treated as 
a mortgagee of the properties A, B and C hereinafter mentioned, 
ranking in priority to the mortgage thereon of the appellants, or 
whether, as held by the Subordinate Judge, the appellants’ mort- 
gage ranks in priority to any claim of the said respondent. There 
was also at one time a question asto the relative priorities of the 
mortgages of the appellants and the said respondent on property 
D, hereinafter mentioned. It was indeed the question involved 
in the cross appeal of the said respondent being the second of 
the two consolidated appeals, This cross appeal was, however, 
abandoned at the hearing before their Lordships and the 
priority of the appellants’ claims in respect of this property is now 
admitted. 


The facts giving rise to the appeals are as follows. On the 


ha 
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Sth April, 1924, Raja Pramatha Nath Malia being the respondent 
No. 1 executed in favour of the appellants a mortgage on certain 
properties (hereinafter referred to as “property A”) to secure the 
sum of2 lacs of rupees repayable on the 8th April, 1925, with 
interest at the rate of ro per cent. per annum, The mortgage was 
in the usual English form. 

On the 30th November, 1925, respondent No, x executed 
“another mortgage in favour of the appellants to secure a loan of 
- lac of rupees repayable on the 3oth November, 1926, with 
interest at the rate of 12 per cent. per annum. The mortgage 
recites that the mortgagor was entitled to certain properties there- 
in mentioned (hereinafter referred to as “property B”) and 
was also entitled: to property A subject to the said mortgage 
of the 8th April, 1924, on which it recites that the 2 lacs 
: of rupees and interest were still owing, By the operative part 
of the deed the mortgagor purported to convey property B 
to the appellants subject to the proviso for redemption therein- 
after contained, and also charged property A with the repayment 
_ of the r lac of rupees and interest “by way of additional security” ; 
and also “by way of additional security” charged property B with 
“the repayment of the moneys secured by the mortgage of &th 
April, 1524. Then followed the proviso for redemption, It in 
effect provided that if the mortgagor should pay the x lac with 
compound interest at 12 per cent. pər annum on the 30th Novem- 
ber, 1926, and should “on demand” pay all monies secured by 
the mortgage of the 8th April, 31924, the mortgagee would 
reconvey to the mortgagor properties A and B. There then 
followed a covenant by the mortgagor for payment of the x lac on 
the 30th November, 1926, and of the interest thereon on the dates 
therein mentioned. i i 

It is a curious piece of conveyancing, but the effect of it is 
reasonably clear. The earlier mortgage of the 8th April, 1924, 
remained unimpaired, It was in no sense replaced by the later 
` mortgage. The 2 lacs of rupees that had become repayable on 
the 8th April, 1925, remained owing as was recited in the later 
' mortgage, and it was owing by virtue of the covenant to pay it 
‘contained in the earlier deed. No demand for repayment was 
necessary before the appellants could sue for its recovery or 
enforce the first mortgage on property A by which it was secured. 
The mortgagor could too for his part pay off the 2 lacs and the 
mortgagee couli not refuse to accept them. But the mortgagee 
“had by virtue of the later mortgage a second charge on property 
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A to secure the r lac payable on the zoth November, 1926, and 
could not therefore before that date have been compelled to per- 
form the several acts in relation to property A specified in section 
óo of the Transfer of Property Act under the headings (a), (4) 
and (¢) The mortgagor could not therefore have redeemed 
property A as distinct from redeeming, i. e., paying off the first 
mcrigage thereon, 

On the 29th November, 1926, respondent No. 1 executed 
another mortgage. The money secured this time was 1 lac of 
rupees and the primary security for it consisted of a first charge 
on certain properties, hereinafter called property C. But the 
I lac was also charged on properties A and B as a third and second 
charge thereon respec:ively, and the monies secured by the two 
prior mortgages were also charged asa first. charge on property C. 
The indenture by which all this was carried out contains recitals 
of the two earlier mortgages (although the indenture of the goth 
November, 1925, is recited as being one to secure the sum of 
I lac only) and recites that there was then due and owing by the 


_Mortgagor to the mortgagees under the mortgage of the 8th April, 
` 1924, the principal sum of 2 lacs of rupees with interest and under 


the mortgage of the 30th November, 1925, the principal sum of 
I lac with interest. (This was not quite accurate inasmuch as the 
1 lac was not payable until the following day.) Then there followed 
a recital that the date of repayment of the amount due under the 


_ mortgage of the 8th April, 1924, having expired the mortgagees 


called upon the mortgigor to repay the same but that the mortgagor, 
being unable then to repay it, had offered to furnish additional 
security for the amounts that were then or might thereafter be 


“due to the mortgagees under the two mortgages of the 8th April, 


1924, and the 3oth November, 1925, inthe manner thereinafter 
appearing, By the operative part of the deed the mortgagor, in 
consideration cf the further advance then made to him of another 
lac of rupees, Lurported to convey property C to the mortgagees, 
‘subject to the proviso for redemption thereinafter contained.” 
It was then witnessed that to secure the repayment of this further 
lac the mortgagor charged properties A and B and that the same 
should not be redeemed or redeemable until “the said sum of 
rupees 2 lacs and 1 lac secured by the hereinbefore in part recited 
indentures of mortgage together with interest and costs asin the 


_ Said indentures respectively mentioned as also the said further sum 


of rupees 1 lac together with interest and costs as herein mentioned 
are fully repaid and liquidated,” 
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Tbe mortgagor then by way of further and additional security, Pet 
and in consideration of the sums due under the earlier mortgages, 1939. 
charged and mortgaged property C, and then follows this pro- Raja Janaki Nath 
_vision; “And the same shall not notwithstanding anything herein- a 
after contained be redeemed or redeemable until the said prin- Raja Bisana Nath 
cipal sums of rupees two lacs, one lac and one lac respectively _ 
together with interest thereon as provided by the said recited Lord Romer. 
indentures of mortgage and hereby respectively is fully paid and gi 


liquidated.” Then there follows a proviso which so far as material 
is to the following effect: that if the mortgagor should on the 
29th November, 1927, pay to the mortgagees the r lac then 
advanced with interest thereon and should pay all the outgoings 
on properties A, B and C, and should also pay all monies that 
might be owing under the mortgages of the 8th April, 1924, and 
ths 30th November, r925, then the mortgagees would reconvey 
the properties A, Band C. Following upon this proviso there is a 
covenant by the mortgagor for payment on the 29th November, 
1927, of the r lac then advanced together with interest at ro per 
cent, per annum as therein mentioned. 

The provisions contained in this indenture relating to redemp- 
tion of the various properties are somewhat obscure. They 
_ overlap and are to some extent redundant. Forit is quite plain 
. in their Lordships’ opinion that the indenture is not and was not 
intended to be a comprehensive mortgage of properties A, B 
_and C replacing the two earlier mortgages of the 8th April, 1924, 
and the goth November, 1925. Those two mortgages are treated 
as continuing in existence, and the sums of 2 lacs andr lac 
thereby respectively secured would be recoverable by the mort- 
_ gagees by virtue of the covenants to pay them therein respectively 
contained, and not by virtue of any covenant to pay them con- 
tained in the indenture in question. For there is no such covenant. 
. At any time after the 29th November, 1926, the mortgagor could 
have compelled the mortgagees to accept payment of the 2 lacs 
and the r lacandso have redeemed the two mortgages. He 
-‘could not however have redeemed the properties A and B with 
the results mentioned in section 60 of the Transfer of Property 
Act. But this would have been due to the fact that the 
mortgagees, by virtue of the third mortgage, had a third chargejon 
. A and a second charge on B to secure the 1 lac of rupees advanced 
when the last-mentioned mortgage was executed. The provisions in 
this mortgage relating tothe redemption of these two properties 
_ are, in their Lordships’ opinion, merely a recognition of this fact. 
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On therrth -November, 1927, respondent No, r executed yet 
another mortgage in favour of the appellants, this time on properties 
hereinafter referred to as property D, and to secure a fresh advance 
of Rs, 1,25,000, with interest at 9 per cent. to be repaid on the r1th 
November, 1929. The mortgage (in which respondent No. 2 joined 
asa guarantor) followed very closely the mortgage of the zogth 
November, 1926, though in some respects the conveyancing showed 
aslight improvement, It recited the three earlier indentures of 
mortgage and that there was then due and owing to the mortgagees 
“under and by virtue of” the said indentures respectively the 
principal sums of 2 lacs, 1 lacand 1 lac with certain sums for 
interest. There followed a covenant to repay the further sum of 
Rs. 1,25,030, then being advanced with interest thereon at 9 per 
cent, per annum on the rrth November, 1929, anda “grant” to 
the mortgagees of property D subject to the proviso for redemption 
thereinafter contained. This proviso was in the usual English form, 
viz., that ifthe mortgagor should on the 11th November, 1929, 
pay the Rs. 1,25,coo with interest, the morlgagees would reconvey 
property D tothe mortgagor or es he should. direct. But then 
follows a clause to which the appellants attach much im portance. 
It is in these terms: “ And the mortgagor doth hereby declare that 
all those properties” (being the properties A, B,C and D) “shall 
be a security for and stand charged with the payment to the mort- 
gagees Of the moneys due‘under the said indentures of mortgage 
dated, respectively, the 8th April, 1924, the 30th November, 1925, 
and the 29th November, 1926, and the said sum of Rs. 1,25,000 
and the interest thereon according to the covenant kereinbefore 
contained and shall not be redeemable until payment to them of 
all moneys due under the said mortgages of the 8th April, 1924, 
29th November, 1925 (sic), and 30th November, 1926 (sic), and the 
sum of Rs, 1,25,000 with interest thereon respectively.” It was then 
provided that all the powers, provisions, covenants and agreements 
contained in the said three recited indentures of mortgage relating 
to the title or for securing the repayment of all moneys due 
thereunder or otherwise should extend to and be applicable for 
securing the further sum of Rs. 1, 25, 000 and all interest, costs, 
charges and expenses in the same manner in all respects as if the 
same powers, provisions, covenants and agreements were thereia 
repeated with such alterations as would be necessary in conse- 
quence of the further advance of Rs. I, 25, 000, 

It is contended by the appellants that this mortgage of the txth 
November, 1927, is a comprehensive mortgage of properties A, B, C 
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and D to secure the repayment of the four sums of 2 lacs, r lac, r 
lac and 7, 25, 000 of rupees and that the three earlier indentures no 
longer subsisted as separate and independent mortgages. Their 
Lordships are unable to accept this contention. The mortgage is in 
much the same form mutatis mutandis as the mortgages of the goth 
November, 1925, and the 29th November, 1926 ; and their Lord» 
ships have already given their reasons for thinking that neither 
of these two mortgages put an end to the mortgage or mortgages 
.that preceded them. The same sort of reasoning applies equally 
to the mortgage of the 11th November, 1927. This mortgage 
recites the three earlier mortgages and treats them as being on 
foot. Had the mortgagees sought to recover the moneys due under 
them they would have had to sue the mortgagor upon the c.venants 
_ therein respectively contained. Such covenants had in no way 
been abrogated or replaced by any covenant for repayment con- 
tained in the fourth mortgage. The moneys secured respectively 
by the four mortgages were moreover repayable at different times 
and did not all carry interest at the same rate. It is almost in- 
conceivable that if the intention of the parties had been to create 
afresh and comprehensive mortgage on all the four properties to 
secure the sum cf Rs, 5, 25,000, the indenture of the 11th 
November, 1927, would have assumed the form that it did, even 
though the parties may have wished that the four items making 
up thatsum should be repayable at different times and carry 
-varying rates of interest. There would have been a new covenant 
for payment covering all four sums and a new charge of the 
entire sum on all the four properties A, B, Cand D. It is, howe 
ever, to be observed that the result of doing this and abrogating 
the existing mortgages on A, B and C would have been to give 
priority to any intermediate charge the mortgagor might, unknown 
to the appellants, have created upon those properties. To avoid 
this it was essential for the appellants to keep the three existing 
mortgages on foot, and this in their Lordships’ opinion they success. 
fully accomplished. ; 

How material it is to arrive ata proper conclusion upon this 
point will become apparent at a later stage in this judgment. In 
the month of December, 1927, respondont No. x was desirous 
of paying off the appellants, and accordingly arranged that res- 
pondent No. 4 should advance him the sum of Re. 7, 25, 606 
on the security of properties A, B,C and D and certain other 
immovable properties of bis But though the dates fixed for 
repayment of the first three of the mortgages had passed, the 
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repayment date provided in the fourth mortgage had not yet 
arrived, In these circumstances the respondent No. 1 by an 
indenture dated the 27th December, 1927, purported to grant and 
convey to the respondent No. 4, by way of mortgage, properties 
A, B, C and D and other the properties set forth in the schedule 
thereto to securé repayment of the sum of Rs. 7, 25,000. In this 
mortgage the four previous mortgages to the appellants were recited, 
and then there followed a recital in these terms :— 

“Whereas the said last mortgage of the eleventh day of Novem- 
ber one thousand nine Lundred and twenty-seven not having yet 
fallen due the mortgagor and the said Kumar Pasupathinath 
Maliah have requested the mortgagee to retain in his hands on 
account of the mortgagor out of the said sum of Rupees Seven 
Lacs and Twenty-five thousand the sum of Rupees one Lac and 


‘fifty thousand to be held and applied by the mortgagee for and 


on account and on behalf of the mortgagor in payment of the 
said mortgage of the eleventh day of November one thousad nine 
‘hundred and twenty-seven as and when the same may fall due and 
to pay to the mortgagor at the execution of these presents the 
balance of Rupees Five Lacs and seventy-five thousand witha 
view to enable him simultaneously therewith to pay off thereout 
the moneys under the said three several recited Indentures of 
mortgage of the eighth day of April one thousand nine hnodred 
and twenty-four, thirtieth day of November one thousand nine 
hundred and twenty-five and the twenty-ninth day of November 
one thousand nine hundred and twenty-six”, 

This recital was substantially repeated in the operative part of 
the indenture which also contained a clause to the following 
effectz— 

“It is hereby agreed and declared by and between the parties 
to these presents that upon payments of the amounts due to the 
said Raja Janaki Nath Roy and Jadu Nath Roy under the said 
‘several mortgages of the eighth day of April one thousand nine 
hundred and twenty-four, thirtieth day of November one thousand 
nine hundred and twenty-five, twenty-ninth day of November one 
thousand nine hundred and twenty-six and eleventh day of 
November one thousand nine hundred and twenty-seven respec- 
tively or any of them the Mortgagee will in addition to the security 
hereby created be also entitled to be subrogated to the position of 
the said Raja Janaki Nath Roy and Jadu Nath Roy notwithstanding 
‘that a Reconveyance or Reconveyances shall have been granted by 
the said Raja Janaki Nath Roy and Jadu ‘Nath Roy in respect of 


* 
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the mortgage or mortgages paid off and such mortgage or mortgages 
shall be deemed to be kept alive for the benefit and protection of 
the mortgagee.” 

This indenture having been (or being about to be) executed 
a representative of respondent No. 4, together with a representa- 
_ tive of respondent No. I, called upon the first of the two appel- 
lants on the 27th December, 1927, and tendered him a cheque 
for the amount due under the first three mortgages. The said 
appellant was not at first willing to accept the money unless the 
amount which was owing but had not yet become payable under 
the fourth mortgage was paid at the same time. But onthe next 
day, upon being made acquainted with the provision of the mort- 
gage of the 27th December, 1927, relating to the payment of this 
last mentioned amount when it fell due, he withdrew his objection 
and he was then paid on behalf of himself and the other appellant 
the full sum ‘due under the first three mortgages, 


It has not, however, been proved that the appellants or either of 
them were at this time made acquainted with the provisions in the 
mortgage of the 27th December, 1927, as to respondent No, 4 


being, subrogated tothe rights of the appellants under the first 
threé mortgages, 


For reasons into which it is not now material to inquire res 
pondent No. 4 was not willing to pay off the remaining amount 
secured by the fourth mortgage when it fell due for payment on 
the 1rth November, 1929, ard such mortgage has aceordingly 
never been discharged in full, In these circumstances the appel- 
lants on the erst January, 1931, instituted the present suit for 
the purpose of enforcing their rights under the fourth mortgage, 
They. impleaded as defendants the mortgagor respondent No. f, 
and respondents 2 and 3to whom respondent No.1 had in the 
meantime assigned his equity of redemption. Taking the view 
that the only effect of the payments to them of the moneys due 
under the first three mortgages was to leave them in the position 
of first mortgagees of properties A, B, Cand D for the amount 
still remaining due to them under the fourth mortgage, they also 
impleaded respondent No, 4 as a person ‘who by reason of the 
‘mortgage in his favour of the 27th December, 1927, was entitled 
to redeem the fourth mortgagee They prayed a decree for the 
sum remaining due under the fourth mortgage and in default of 
payment a sale of properties A,B,C and D. The defence of 
respondent No. 4 (the only defendant whose position has to be 
considered on this appeal) was, so far as is now material, that in 
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the circumstances he was in the position of first mortgagee of the 
properties A, B and C as having been. subrogated to the position 
of the appellants under the first three mortgages, 

The Subordinate Judge, howevcr, decreed the suit. He 
thought that the fourth mortgage contained a contract to the 
contrary, within the meaning of section 61 of the Transfer of 
Property Act and that the appellants had a right of consolidation 
that was fatal to the contention of respondent No. 4. That being 
so, he said, the principle of subrogation “has no room to play.” 
He nevertheless considered the ‘law as to subrogation at some 
length, and came to the conclusion that it could not in any event 
have.availed the said respondent inasmuch as (r) the first three- 
mortgages had been paid cff not by. the said respondents but by 
the mortgagor and (2) that there could never be suborgation where 
a mortgagee is not paid off in full, 

The matter then went tothe High Court by way of appeal. 
The appeal was successful. The Court held that though by 
reason of the express contract contained in the fourth mortgage 
the appellants had not been deprived by section 61 of a right to 
consolidate their mortgages, yet the doctrine of consolidation 
could not avail them {inasmuch as on the date of the payment 
of the first three mortgages the money due under the fourth 
mortgage had not then become payable. As to the question of 
subrogation they observed that the proposition {laid down by the 
Subordinate Judge upon that point had not been supported in 
the arguments before them, but considered that the equitable 
tight of subrcgation was recognised’ in Indias The High Court 
accordingly varied the decree of the Subordinate Judge by dismiss- 
ing the suit against respondent No. 4 with costs there and below, 
by decreeing the sult egainet respondents z to 3 alone, and by 
ordering in default of payment of the sum decreed a sale of pro- 
perty D only, 

From that judgment an appeal is now brought by the appellants- 
to His Majesty in Council, 

With all respect to tbe learned Judges i in the Courts below; 
the doctrine of consolidation has nothing to do with the case. 
That doctrine can only apply where a mortgagee holds (say) a- 
mortgage on ptopetty A and also a separate mortgage on pros 
perty B belonging to the same mortgagor, In such a case after 
the expiry of the legal right of redemption the mortgagor in cases- 
where the right of consolidation is still applicable is only allowed 
to exercise his equitable right of redemption of the one property 
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on the terms of redeeming the other, In the case, however, of 
a mortgagee holding a first mortgage on properly A and also a 
second mortgage on the same property the mortgagor cannot 
on payment off of the first mortgage redeem the property, that 
is to say, claima recOnyeyance and delivery up of the title 
deeds, and so forth, unless he repays what is due on the second 
mortgage. But this is not because of the doctrine of consolidation 
but by reason of the fact that he bas a second mortgage on the 
property. 

Now onthe 23th December, 1927, the position of the appel- 
lants in relation to properties A, B and C was that they were in 
effect first mortgagees of such properties to secure the sums 
advanced under the first three mortgages. But they also held a 
‘charge upon the properties to secure the sum advanced under 

the fourth mortgage, a sum, however, which had not then become 
“due. In- those circumstances they could not have refused to 
accept payment of the former sums when tendered. But the 
properties themselves could not be wholly redeemed because of 
the charge thereon of the sum advanced under the fourth mort- 
gage, a position that was recognised by the express terms of that 
mortgage. This did not, however, in any way affect the right of 
a person other than the mortgagor himself on paying or providing 
for the payment of the sums due under the first three mortgages 
to be subrogated to the rights of the appellants under those 
documents. 

In this connection reference must now he made to section 92 of 
the Transfer of Property Act, of which the third and fourth para- 
graphs are in these terms :-— 

“A person who has advanced to a mortgagor money with which 
the mortgage has been redeemed shall be subrogated to the rights 
of the mortgagee whose mortgage has been redeemed, if the mort- 
gagor has by a registered instrument agreed that such person shall 
be so subrogated. 

Nothing in this section shall be deemed to confer a right of 
subrogation on any person unless the mortgage in respect of which 
the right is claimed has been redeemed in full. ” 


This section was inserted in the Act by the Amendirg Act 20 of 
1929 and was not therefore in force in December, 1927, though 
there have been conflicting decisions in India upon the question 
whether or not the section has a retrospective effect. Their Lord- 
ships do not find it necessary to express any opinion upon this 
question, because whether the case now to be decided be governed 
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sales by the section or by the law applicable in India before this section 
1939. was passed, the respondent No. 4 is, in their Lordships’ judgment, 


eee? 


Raja Janaki Nath entitled to the right of subrogation that he claims, 

Roy Taking first the law as it stood in December, 1927, it has 
Raja Pranaita Nath nowhere been better expressed than it was by Mookerjee, Je in the 
Mala, case of Gurdeo Singh v. Chandrikah Singh (1). That learned Judge 
Lord Romer, said this (p. 217): “It may be said in general that to entitle one to 
es invoke the equitable right of subrogation he must either occupy the 
position of a surety of the debt or must have made the payment 
under ap agreement with the debtor or creditor that he should 
receive and hold an assignment of the debt as security or he must 
stand in such a relation to the mortgaged premises that his interest 
cannot otherwise be adequately protected.” As already stated, 
respondent No. 4 in terms contracted with the mortgagor, that on 
payment off of the first three mortgages out of the money advanced 
by him he was to be subrogated to the rights of the appellants 
under those mortgages, Mookerjee J., however, went on to point 
out that a person whoclaims to be subrogated to the rights ofa 
mcrigagee must pay the entire amount of the incumbrance in 
question, Payment of a portion only of the incumbrance is not 
sufficient, Itis obvious, he said, that the contrary views would 
lead to endless difficulties. With these observations of the learned 
Judge their Lordships desire to express their entire agreement. It 
is indeed to be observed that such a qualification of the right of 
subrogation applies whether the right be claimed under the statute 

or under the pre-existing law. 

Turning now to the statute the first thing to be observed is that 
the third paragraph of section 92 only applies where the mortgage 
has been redeemed. In the present case it is said that the mortgage 
has not been redeemed inasmuch as there has been no reconvey- 
ance, or what in India takes the place of a reconveyance. This 
contention, however, loses sight of the distinction between the 
redemption of a mortgage and the redemption of the property 
mortgaged. In tbeir Lordships’ opinion it is clear that the words 
in the section “ mortgage has been redeemed ” refer merely to the 
payment off of the mortgage money and not to an extinction of the 
mortgagees’ rights over the mortgaged property. If such rights had 
become extinguished there would be none to which the person 
advancing the money could be subrogated. The fourth paragraph 
moreover seems to contemplate that a mortgage may be redeemed 
in part, and this clearly shows that by redemption is meant no 

(1) (1907) I.L, R. 36 Calc, 193; 5 Ce li J. 6IL 
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more than payment, of the mortgage money. That being so and 
the mortgage of the 27th December, 1927, having been duly regis- 
tered, the respondent No, 4 is entitled to be subrogated to the rights 
of the appellants under the first three mortgages by virtue of the 
plain terms of section 92 if such section be applicable. If it is not 
applicable, he has a corventional or contractual right to be so 
subrogated under the pre-existing law. But in neither case could 
he have been so subrogated if only a part of the moneys due under 
the incumbrances in respect of which he claims to be subrogated 
has been paid. Now it is contended by the appellants asto this 
that the result of the transactions between them and their mortgagor 
culminating in the mortgage of the r1th November, 1927, was as if 
there had been but one mortgage of the whole of the properties A, 
B, C and D for the total amount due on the whole of the mortgages, 
that is to say that the fourth mortgage was acomprehensive mort- 
gage of all the properties taking the place of and putting an end 
to the first three mortgages. If the appellants are right asto this 
they are entitled to succeed ; for only part of the money secured by 
the 4th mortgage has been paid. 

It was in order to ascertain whether this contention could prevail 
that their Lordships thought it necessary inthe earlier part of this 
judgment to consider the provisions of the appellants’ mortgages in 
some detail. Having done so and for the reasons there given their 
Lordships, as already stated, are unable to accept the appellants’ 
contention upon this point. 

Their Lordships are accordingly of opinion and will humbly 
advise His Majesty that both the appeal and the cross appeal should 
be dismissed. 8 

In the circumstances they think that the proper order to make as 
to ccsts is to direct the appellants to pay nine-tenths of the costs of 
respondent No. 4 of the consolidated appeals, 


W. W. Box & Co.+ Solicitors for the Appellants. 
Ay. S. L. Polak; Solicitors for the Respondents, 


R. C, C. Appeal and cross appeal 
dismissed, 
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Before Sir Maurice Guwyer, Knight, Chief Justice, Mr. 
Justice S. M. Sulaiman and Mr, Justice 
S, Favadachariar. i 


E RAM PRATAPJI ` 


Ds- 


October, 12. ; : 
—— HARI KISHEN DASS AND OTHERS. 


[On APFEAL FROM THE HicH COURT OF JUDICATURE 
AT PATNA.] 


Furisdiction ~Application under sections 16 and 17 of Bihar Money-lenders 

- Act, 1938 (IL of 1938) for fixing the value of the mortgaged property and for 
deciding which portion of the property is to be sold— Bihar Money-lenders 
Act, 1938, sections 16 and 17, if repugnant Section 16 re-enatted in 
section 13 of Bihar Money- lenders (Regulation of Transactions) Act, 
19390, (Vil of 1939) ~ Receipt of the assent of the Governor-General 
thereto—Question of the earlier Act being void — Whether can be 
raised, 


Where an application under sections 16 and 17 of the Pihar Money-lenders 
Act, 1938 (No. IH of 1938) was dismissed by the Subordinate Judge, Gaya, and 
‘the appeal therefrom wasalso dismissed by the Patna High Court in view of 
the previous decision of the said Court in Viswanath Narayan Singh v. Mahanth 
Harihar Gir (1): 


Held, that since the date of the above decision of the Patna High Court, the 
Bihar Money-lenders (Regulation ot Transactions) Act, 1939 (No. VII of 1939), 
has been passed re-enacting in section 13, section 16 of the Act of the previous 
year. It was unnecessary thereafter to go into the question whether any of the 
‘sections in the earlier Act were void, since the Act of 1939 having been ‘reserved 
for consideration of the Governor-General and having received His Excellency’s 
assent, could not now be questioned in any Court. The appeal was accordingly 
allowed. 


Shyamakant Lal vy. Rambhajan Singh (2) followed. Lo 
Federal Court Case No. 7 of 1939 by the Mortgagor. 
Application for execuiton, 

The material facts appear from the judgment. 

Mr, Raghubir Singh for the Appellant, 

No one for the Respondent. 


(1) A. L R. [1939] Pat. go. 
(2) [1939] F. C. R. 193. 
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The following judgment. was delivered’: 


In this case, a mortgage decree was obtained against the 
appellant on rst July, 1935, for a sum of Rs. 14, 559-6-11. The 
respondents in this Court having applied for execution of the 
decree in the Court of the Subordinate Judge, Gaya, the appel- 
lant filed an application under sections 16 and 17 of the Bihar 
Money-lenders Act, 1938 (No. ILI of 1938), for fixing the value 
of the mortgaged property and for deciding which portion of the 
property should be sold. in order to. satisfy. the decree. But a 
Division Bench of the Patna High Court had already held these 
sections to be void under section 107 of the Constitution Act, 
as being repugnant to an existing Indian law: Vishwanath 
Narayan Singh v. Mahanth Harihar Gir (1). The Subordinate 
Judge accordingly, on ryth November, 1938, dismissed the appli» 
cation, and an appeal to the High Court was dismissed on the 
same grounds, on 6th February 1939, Since that date, the Bihar 
Money-lenders (Regulation of Transactions) Act,. 1939. (No. VII 
0f. 1939), has been passed re-enacting in section 13 section 16 cf. 
the Act of the previous year. This Court in Skyamakant Lal y, 
Rambhajan Singh (2) held in similar circumstances that it was 
unnecessary to go into the question whether any of the sections 
in the earlier Act were void, since the Act of 1939 having been 
reserved for consideration of the Governor General and having 


received His Excellency’s assent, could not now be questioned: in 


any Court. We therefore allow the present appeal. The case will 
be remitted.to the Patna High Court with a direction to discharge 
the order of 6th February, 1939, and the order of the Subordinate 
Judge dated 17th November, 1938, and to give the appellant 
liberty to make such applications as he may” be advised under the 
Bihar Money-lenders (Regulation of Transactions) Act, 1939 (No. 
VII of 1939). There will be no order as to costs, 


G: Sahat; Agent for the Appellant. 
No one for the Respondent. — 
Re SN} S K Re - - Appeal allowed, 


(1) A. I. R. [1939] Pat 90. (2) [1939] F. C, R, 193, 
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Before Sir Maurice Gwyer, Knight, Chief Justice, 
Mr. Justice S, M. Sulaiman and Mr. Justice 
S. Varadachariar, 


RANI BRIJ RAJ KUMARI 
i D. 


: SUBH KARAN DAS. 


{On APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT PATNA.] 


F urisdiction—Bihar Money-lenders Act, 1938 (Act HI of 1938), sections 16, 17, 
if ultra vires— Bihar Money lenders (Regulation of Transactions) Act, 19049 
(Act Vil of 1939), sections 13,14 -Act VI of 1909, retrospectite-—Formal 

application to Court, if necessary. 


_ Sections 16 and 17 of the Bihar Money-lenders Act, 1928 have been repealed 
and re-enacted by the Bihar Money-lenders (Regulation of Transactions) Act, 
1939, and cannot now be challenged, since the latter Act was reserved for the 
consideration of the Governor General and subsequently received his assent. 
The Act is retrospective and the Federal Court has power to make such an order 


on an appeal as the Court below cculd have made if the case had been heard by 
them at the date of the appeal. 


Shyamakant Lal v, Rambhajan Singh (1) followed. 


A formal application by the judgment-debtor to the Court is not necessary 
before he could obtain relief -under the provisions of the Bihar Money-lenders 
(Regulation of Transactions) Act, 1939. 


Federal Court Case No. 8 of 1939 by the Judgment-debtor, 
The material facts appear from the judgment. 

Mr. Raghubir Singh for the Appellant. 

No one for the Respondent. 

The following judgment was delivered s 


This appeal does not differ in essence from other appeals of the 
same kind which have been recently before this Court from Bihar. 
A mortgage decree had been obtained against the appellant’s 
predecessor in title for a sum of nearly Rs. 1,50,0c0, and when 
execution proceedings were threatened, she sought the protection 
afforded by sections 16 and 17 of the Bihar Money-lenders Act, 
1938 (Act III of 1938). Her application was rejected by the lower 
Court and, on appeal, by the High Ccurt, on the ground that by a 
previous decision of the High Court those provisions had been held 
to be void. Those provisions have now been repealed and re- 


(1) Lr9g0] F. C. R. 193: 
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enacted by the Bihar Money-lenders (Regulation of Transactions) 
Act, 1939 (Act VII of 1939), and cannot now be challenged, since 
the later Act was.reserved for the consideration of the Governor- 
General and subsequently received his assent. This Court has 
already held in Shyamakant Lal v, Rambhajan Singh (1), that the 
Act is retrospective and that the Court has power to make such an 
. order on an appeal.as the Court below could have made if the case 
had been heard by them at the date of the appeal. This case is 
indistinguishable from the case cited and we therefore allow the 
appeal and remit the case to the High Court with a direction to 
‘discharge their order of 3zoth January, r939, and the order of the 
lower Court dated 23rd January, 1939, leaving the matter to be 
disposed of under the provisions of sections 13 and r4 of the Bihar 
Money-lenders (Regulation of Transactions) Act, 1939 (Act VII of 
1939), the sections which have replaced sections 16. and 17 of the 
earlier Act, 


Our attention has been drawn toa slight: ambiguity in the order 
passed in Styamakant Lals case (1), which might be thought to 
imply that a formal application by the judgment-debtor to the Court 
was necessary before be cculd obtain relief under the provisions of 
the new Act. We did not intend to imply anything of the kind ; 
and we have modified our order in the. present case in order to 
remove any possible misunderstanding. - i 

There will be no order as to costs, 

T. K, Purshed > Agent for the Appellant. 

No one for the Respondent. 


Aan - Appeal allowed, 
(1) [1939] F. C, R. 193.) | 
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APPELLATE CIVIL. 


Before Mr. Justice R. C, Mitter and Mr. Justice A. S. M. 
Akram. 


.. FATEHCHAND MAHESRI 
Ve 


AKIMUDDIN CHOWDHURY AND OTHERS,* 


Execution sale — Setting aside of— irregularity —Statement of Nasir to hold the 
“sale at a fixed time not adhered to~Sale conducted between 12-30 to 2 p.m. 
on Friday — Civil Rules and Circular Orders, Rule 1, sub-rule (4). 


A sale in execution is an irregular One, if the Nazir had told the intending 
bidders that he would commence the sale after 2 p.m. but held “the same 
before that time after the intending bidders had left the place of sale on his 
assurance. 


A sale can be held by Nazir or by a person appointed to conduct the sale 
when the presiding Judge is not sitting in the Court room. 


The Court is not closed when the sittings are suspended on Fridays during 


‘the Namaz recess mentioned in rule 1, sub-rule (4) of the Civil Rules and Orders 
issued by the High Court, 


There was no -irregularity in the holding of an execution sale by Nazir 
betweeh 12-30 and 2 p.m. on Friday, during the Namaz recess and the sale is not 


“Hable to be set aside 


The question whether the price fetched was adequate or not loses its 
importance when there was no fraud or material irregularity either in publishing 
ot conducting the sale. j 

Appeals by the Decree-holder Auctior-purchaser, 
Applications for setting aside sales, 


The material facts will appear from the judgment. 


Dr. S. C. Basak, Messrs, Hemendra Chandra Sen and Satyen- 
dya Chandra Sen for the Appellant. 


Dr. N. C. Sen Gupta, Mr. Jogesh Chandra Sinha, Nurul Huda, 
Rasidul Hasan and Bhupendra Nath Roy Chowdhury for the 
Respondents. 


C A V 
The judgment of the Court was as follows ; 


These appeals by the decreesholder auction-purchaser are 
directed against the order of the learned Subordinate Judge of 


* Appeals from Original Orders Nos. 1 and 2 of 1990, against the orders of 
Satyasaran Guha, Esq., Subordinate Judge of Jalpaiguri, dated the 2nd of 
December; 1938. 
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Jalpaiguri dated the 2nd December, 1938, by which he has set 
aside the sale. 

The appellant sued his mortgagor and the puisne mortgagee. 
He got the preliminary decree on the 25th August, 1932, and the 
“final decree on the 6th March, 1933. Thereafter there were some 
proceedings between the parties in an earlier execution started 
in the year 1933. These are not material to these appeals. On 
the 8th September, 1936, the relevant execution proceeding was 
started by the appellant (O, C. Execution case No. 52 of 31936). 
In this execution the appellant wanted to sell the mortgaged pro- 
perties which consisted of about 65 als of land in the Alipore 
Doars. They were divided into seven lots. The first six lots 
comprised Aas agricultural lands and the seventh lot an extene 
sive waste, intended to be brought under tea cultivation but which 
could not and even now cannot be planted with tea shrubs on 
account of statutory restrictions, 

Inthe course of this execution the said seven lots were sold 
onthe 27th September, 1936. The appellant purchased them for 
Rs. 23, 025. This sale was, however, set aside by the Court on 
the 23rd March, 1937. The Court held that the sale was an 
irregular one and the price fetched was inadequate. It expressed 
the opinion, that according to the judgment-debtor’s oral evidence 
at least Rs. 500 per Aa? wasthe proper price. After this order 
the execution case (O. C. Execution case No. 52 of 1936) stood 
revived. The Court again issued a notice under Order 21, rule 
66 of the Code forthe settlement of the terms of the sale pro- 
clamation, Relying mainly upon some conveyances produced 
by the judgment-debtors the Court came to the conclusion that 
Rs. 800 per žal for the plots of land mentioned in lots Nos. 1 
to 6 and Rs. 400 per kal for lot No. 7 ought to be the 
advertised price. These conveyances have been exhibited in 
this case also and we will deal with them when considering 
the question of the adequacy of the price at which the 
appellant has purchased. The sum of Rs. 39,574 was inserted 
in the sale proclamation as the estimated value ofthe saven lots 
in accordance with that basis, On the zoth August, 1937, the 
sale was held andthe decree-holder purchased all the seven lots 
for Rs. 25,050. The bid sheet (I-76) shows that there were 
three other bidders, Nazimuddin Muhammad, Bhagwan Das 
Mahesriand Mahi Kanto Barman and that there was keen com- 
petition amongst the bidders. On the 17th September, 1937, the 
mortgagor, Akimyddin Chowdhury, filed his application under 
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bs Order 27, rule go of Code for annulling the sale and on the 2oth 
1939. September following the heirs of the puisne mortgagee filed a 


a similar application. Many objections were taken, but the one 
we material for these appeals was formulated in the applications filed 
;Akimuddin Chow- 4 i i : 
dhury. by the heirs of the puisne mortgagee in the following form: 
EE “The bidding atthe sale in dispute was caused to be held by 
the Nazir on the 2zoth August, 1937, atı p.m. At that time the 
work of the Court remained suspended according to law, as it 
was the time for the Mamas (prayer for Muhamedans) The 
bidding at the sale having taken place at that time, the said sale 
-is-wholly illegal and without fcrce and effect (1-86), A ground 
in substarce the same but formulated in different language was 
mentioned in the application filed by the mortgagor (I-81). 

The Subordinate Judge, as we have already stated, annulled 
the sale by his order dated the 2nd December, 1938. He 
found l 

(1) that the sale proclamation and other processes in the 
execution case had been duly served ; 

(2) that the sale was held between 12-30 p, m.and 2 p.m. 
during the Nawas recess. The bidding may have commenced 
before 12-30 p. m. but the properties were knocked down after 
12-30 p,m. but “before 2 p.m. This according to him was a 
material irregularity in conducting the sale ; 

(3) that the Nazir notified that he would hold the sale aise: 2 
p.m. when most of the persons who had come to offer bids had 
left on that assurance he commenced the sale and finished it 

- before their arrival. This was according to him another material 
irregularity ; 

(4) that the price fetched atthe sale was inadequate and the 
inadequacy was the result of th e aforesaid irregularities. 

' The first finding has not been challanged before us by the 
respondents butthe other findingsand conclusions have been 
challenged by the appellant. 

There cannot be any doubt that the sale vould be an endir 
one, ifthe Nazir bad told the intending bidders that he -would 
commence the sale after 2 p. m, bnt held the same before that 
time after the intending bidders had left the place of sale on 
bis assurance. We will accordingly first sift the evidence bearing 
upon this point, 

The judgment-debtors examined eight witnesses on the point, 
They. are 

(1) Habibur Rahman (1. 98) 


. Fatehchand Mahesri > 


~ 
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(2) Sahitajuddin P rodhan (1 99) 
(3) Golamuddin Sarkar (I roo) 
` (4) Girimaddin Mabammad (I ror) 
(5) Amirullya Sarkar (I 102) 
(6) Naitan Chara Roy (I 104) 
(7) Mafizuddin Sarkar 7 (I 106) 
(8) Nichhimuidin Chowdhury (I 108) 


The first, seven witnesses say in their examination-in-chief that 
they came to Court between 10-30 and rra. m. intending to 
bid. Each of them came with money, the amount ranging from 
Rs, 2200 to Rs. 6520. The sale was not commenced before 12-30. 
At or about 12 O’clock the Nazir declared the he would commence 
the sale after Namaz time (i. e. after 2 p.m). They left, witnesses 
1 to 5 to say their prayers and No. 6 (Naitan Charn Roy) to attend 
at the Registration Office. They came back shortly before 2 p.m. 

‘and found that the bidding was over. The last of the above- 

named witnesses is the mortgagor's son. He says that he was 
at the place of sale up to rz or 12-30, All the intending bidders 
went away for the Jvamaz, when the Nuzir said that he would 
hold the sale after 2 p.m. He also went away for the Namaz. 
All came back at about 1-30 p. m. and found that all was over. 
The learned Judge did not place much reliance on the Muhamedan 
witnesses apparently on the ground that their sympathies would be 
with the judgment-jebtors who were Mohamedans, but he has 
placed great reliance on the evidence of Naitan Charn Roy. 

Habibur Rahman’s story is improbable and we do not believe it, 
According to him his father, who is a Jotedar, had sent him with 
Rs, 2200 for the purpose of offering bids. He wasa young man 
‘aged about 20 or 2r years old, who had never attended a Court 
sale before. Hə cannot say whether the Nazir was a Hindu ora 
Mahomedan. His evidence discloses that both he and his father 


are under the influence of the mortgagor. It is doubtful on his. 


evidence whether his father had the means to: adyance him 
Rs, 2209. ; 

Sahitajuddin P rodhan says that he came to bid with Rs. 4000. 
The land-which he intended to purchase was 30 or 4o miles from 
his house with a big river intervening. He isa small Jotedar. The 
annual rent of the Jote in which he has co-sharers was only Rs, 147. 
That indicates his financial position. He was intimate with the 
mortgagor, It is highly improbable that such a man, who lives by 
cultivation, would think of purchasing a piece of land 30 or 40 
miles away from hjs house. He further says that he came to know 
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of the intended sale from an advertisement in ‘the newspaper 
Janamat. The sale was never advertised in that newspaper but in 
another of the name of Z%isofa (Ex. G. Il—21). h 

Similar comments are applicable to the evidence of Golamuddin 
Sarkar, Girimaddin Mahammed (he came to depose without sum- 
mons), Amirullya Sarkar and Mafizuddin Sarkar. We are of opinion 
that none of the aforesaid witnesses were present in Court atthe . 
date of sale. Some of them had no means to buy and none of them 
could have any attraction for any of the lots which were far away 
from their places of residence. ; 

Naitan’s evidence is that he read the advertisement in the news» 
paper Zvisofa five days before the sale date. Hə came to Court 
on the date of sale with Rs. 6000 intending to purchase r6 Has of 
land included in the Kamli Jote (probably lot No.6) He admits 
in his cross-examination that he had no lands near that Jote which 
was about 30 miles away from his residence. After reading the 
advertisement he went to find out the nature of the land included 
in the said Jote which he did not know before. It is a mystery how 
he found out the Jote. In crossexamination he bad to admit that 
he never heard the Nəzir saying that he would hold -the sale after 
2 P Ma, but he heard it from other people present. 

It is admitted by the morlgagor’s son that he was present at the 
place of sale up to 12 or r2-30 P.M. and heard the Nazir make the 
aforesaid statement. Still the said fact is not stated in the appli- 
cation under order 21, rule go filed by his father and madea 
ground for challenging the sale. None, including the judgment- 
debtor’s son, complained against the conduct of the Nazir to the 
Court on the date of sale or at any time before the bids were put 
up before the Court for acceptance, which, according to the usual 
practice, is done at the end of the day when the presiding Judge is 
about to rise for the day. No suggestion was made tothe Nazir 
in cross-examination that he had stated that he would begin the 
sale after 2 P.M. The learned Subordinate Judge has overlooked 
these salient facts in coming to his aforesaid finding which we 
cannot accept. This part of the judgment-debtor’s case appears to 
us to be an after thought. 

Dr. Basak appearing for the appellant has challenged what we 
bave enumerated as the second finding of the learned Subordinate 
Judge. He says that it must be held on the evidence that the sale 
was finished by the Nazir before the prayer time, that is before 
12-30 P.M. We think that the learned Subordinate Judge has given 
cogent reasons for holding that the Nagir finished the sale after 
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12-30 P.M. The evidence leads us to the conclusion that the bidding 
was commenced before 12-30 P.M. and continued after that. 
Having regard to the number of lots that were put to sale and the 
number of bids offered we are of opinion that it would not be 
unreasonable to hold that the sale was completed by the Nazir at 
about 1 P.M. This finding renders it necessary to decide the question 
as to whether the holding of the sale between 12-30 and 2 P.M. on 
that day amounted to material irregularity in the conduct of 
the sale. 


The zoth August, 1937, the date of sole, was a Friday. That 
is a day when Mohammedans say their Jumma prayers between 
12-30 and 2 P.M. Rulez of Chapter I cf the Civil Rules and 
Orders issued by this Court deals with the sittings of Courts. Sub- 
rule (4) of that Rule runs thus: 


“The sittings of Courts shall be suspended from 12-30 P.M. 
to2 P.M. on every Friday to enable Muhammadan employees, 
pleaders and their clerks, witnesses and litigants to say their 
Jumma prayers; but the work in the offices attached should not 
be suspended during this period, provided that Muhammedan 
employees of Government should, if they so desire, be permitted 
to absent themselves during the time the sittings cf the Courts 
are suspended and that other Muhammedans having business in 
the offices should not be requived to attend durirg that time.” 


A few more rules have some bearing on the question before us, 
they are rule 7 of the same chapter, rules 234 and 237 and the 
note appended to rule 232 of Chapter X. 


Rule 7 provides that no judicial work involving trial of cases 
or hearing of petitions shall be done in chambers or at the resi- 
dence of judicial officers. Rule 237 provides that sales of property 
in execution of decrees, other than live stocks, agricultural produce 
and things ordinarily sold in local markets and not brought up 
to the Court premises, shall be held by the Nazir or some other 
officers of the Court or by a person specially appointed by the 
Court in the presence of the presiding judge. The note to 
rule 232 is that “as judicial sales form an important function of 
Gourts it is desirable that presiding Judges should from time to 
time have sales conducted in the Court room in their immediate 
presence.” Rule 234 provides that sales should commente on the 
date and hour fixed and the properties should in the absence of 
any special direction from the Court, be put up inthe order 
appearing in the list prepared by the District Judge. The sales 
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should be conducted from day to day, and throughout the day 
(uoless the Court is closed) till the list is exhausted. 

From these rules which we have quoted it appears that a sale 
can be held by the Nazir or the person appointed to conduct the 
sale. when the presiding Judge is not sitting in the Court room. 
The Nazir can approach him, if he requires directions, when the 
presidirg Judge is in chambers. The Court is not closed when 
the sittings are suspended on Fridays during the period mentioned 
in rule r, sub-rule (4). The cffice work goes on and the Judge 
who retires to his chamber can attend there to his administrative 
and other work not involving hearing of suits and petitidns, An 
intending bidder does not come within the first part of sub-rule (4). 
Nor does he fall within the category of persons whose presence 
“may be required” by the Court cr its officers. Sub-rule (4) of” 
rule (1) accordingly does not require the suspension of sales on 
Fridays between 12-30 and 2 P.M. In fact rule 234 which we havé 
quoted above cas's a duty on the officer holding the sales to go 
on throughout the day. We are accordingly of opinion that there 
was no irregularity when the Nazir held the sale in question 
between 12-30 P.M. and 2 P.M. The question whether the price 
fetched was adequate or not therefore loses its importance, for 
assuming that the price fetched was inadequate the sale cannot be . 
annulled as there was no fraud or material irregularity either in 
publishing or conducting the questioned sale. As however, the 
learned Subordinate Judge has recorded a finding on the point we 


- propose to state our views on that point also. 


The first thing to be noticed is that the lands of lot 7 cannot 
be as valuable as the lands of the other lots, They are waste 
lands intended for tea plantation but they cannot be put to the 
intended use because of statutory restriction. The learned Subors 
dinate Judge in fact valued them at half the rate which he fixed for 
the lands of lots Nos. r to 6 when he settled the terms of the sale 
proclamation. The second fact to be noticed is that agricultural 
lands had depreciated greatly in value at the time the questioned 
sale was held. The price fetched for such lands in the years 
1916 to 1928, when the price of crops was very high, can afford 


- no criterion for the value in the year 1937, The conveyances 


Ex. 1(b), 1(c) and 2(d), (which were marked as Exs, (1), (2) and 
(3) in the proceedings under Order 2r, rule 66 of the Code) 
produced on behalf of the judgmentedebtor are accordingly of 
no use. Ex; i{e) (=Ex. 4) is of the year 1932, It shews that 


‘Jands were sold at the rate of Rs. 1060 per al. We do not know 


wan, 
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the nature of those lands. The evidence is that since 1932 the 
prices have still gone down. Naitan Charan Roy, one of the judg- 
ment-debtors’ witness, admits that in 1935 he purchased lands 
at the rates varying from Rs. rro to 163-8 per Aad. The appellant 
has proved conveyances of the years 1935 and 1936 (Ex. D to D3) 
for lands in the same locality as the lots sold in execution, The 
price paid works out from Rs. 350 to Rs. 450 per Aa’. The price 
fetched at the questioned sale for lots Nos, 1 to 6 works out at 
almost the same figure. We accordingly hold that it has net been 
proved that the price fetched was inadequate, regard being had 
to the fact that prices fetched at Court sales are somewhat lower 
than what a seller gets by private treaty. A purchaser at a Court 


sale has to take into account the costs he is likely to incur ine 


resisting applications under Order 21, rule go of the Code. We 
accordingly allow both the appeals and confirm the sale, 

We discharge the Receiver, direct to make over possession to 
' the appellant, the decree-holder auction-purchaser. He will sub: 
mit his accounts in the Court below and get them passed there. 
He is to get his final discharge from the Court below.’ 

The appellant must have costs against the appearing respons 

dents. Hearing fee 2 gold mohurs. 


P, R, Appeals allowed. 


Before Mr, Justice A. Ga R, Henderson, 


PROVINCE OF BENGAL 
p, 
'  BHUPENDRA KUMAR ROY CHOWDHURY.* 


Snit, maintainability of— Service, dismissal from—Dismissal illegally made— 
Suit for detlaration against Government, if les—Flaintiĝ, if entitled to 
damages—Civil Court, if can enquire into the decision of departmental 
authorities. 


* Appeal from Appellate Decree No. 1765 of 1937, against the decree of 
Jitendra Kumar Biswas, Esq., Subordinate Judge of Khulna, dated the 27th July, 
1937, reversing that of Mr, P. C, Roy Chowdhury, Munsiff, grd Court, Khulna, 
dated the goth September, 1996. 
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Civit The plaintiff respondent was a clerk employed in the Police Department ar. a 
te at the time when his cause of action arose he was serving in the office of the 
a Superintendent of Police. As a result of an inspectione he was dismissed by the 
Province of ,Bengal, Superintendent of Police, though he was appointed by the Deputy Inspector- 
ve! General. The dismissal was made in contravention of the Government of India 
Bhupend:a Kumar 
‘Roy Chowdhury. Act, 1919. He instituted the present suit to obtain a declaration against Govern- 
a ment to the effect that he had been improperly dismissed and was fit to be 
reinstated and for damages : : 


Held, that it was not “open to a Civil Court to enquire whether the actual ,deci- 
sion of the departmental authorities was in fact a „good decision, 


That the plaintiff was not entitled to damages, as he was serving during His 
Majesty’s pleasure. 
` R. Venkata Rao v. T. he Secretary of State for India in Council (1) followed, 


The plaintiff could not claim specific performance of the contract of service. 
The declaration will not enable him to get reinstatement. 

Though a Civil Court may give a declaration, a mere declaration to the effect 
that the plaintifi’s dismissal was illegal will not serve any useful purpose. 


R, T. Rangachari v. The Secretary of State for India in Council (2) followed. 


Appeal by the Defendant. 
Suit for a declaration that the plaintiff was improperly dismissed, 
and was fit to be reinstated and for damages. 
The material facts will appear from the judgment. 
Dr. os Ge Basak and Mr. Rama Prosad Mukherjee for the, 
Appellant. 
Messrs, Santosh Kumar Basu, Bholanath Roy anå Debabrata 
Mukherji for the Respondent.’ 
The judgment of the Court was as follows : 
August, 23. This appeal is by the Province of Bengal. The plaintiff respon- 
= dent was a clerk employed in the Police Department ani at the 
-< time when bis cause of action arose he was serving in the office of 
the Superintendent of Police at Khulna, As a result of an inspec- 
tion recorded by the Deputy Inspector- General proceedings were 
drawn up against him and he was dismissed. His appeals to the 
Deputy Inspector-General and. the Inspector-General were 
unsuccessful and he then instituted the present suit in order to 
obtain a declaration to the effect that he had been improperly 
dismissed and was fit to be reinstated and for damages. = 
The learned Munsiff wrote a most excellent judgment on.. the 
facts of. the case and.in my opinion it would be very hard for any 
fair-minded’ person to say that the respondent had not been badly 
treated.. But although the Munsiff accepted the plaintiff's, case on 
the facts, he dismissed the suit on points of law. The plaintiff then , 
tr) (1936) 65 C. L. J. ag1 p Le R. 641. A. 55. (2) (1936) 65C. L. J. a, 


pa 
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‘appealed. The Subordinate Judge held, and į in my opinion rightly, 
that it is not open to a Civil Court to enquire whether the actual 
decision of the departmental authorities was, in fact, a good deci- 
sion. He, however, found that the dismissal of the plaintiff was 
made in contravention‘ of the very terms of the Government of India 
Act. ` He gave the plaintiff both a declaration and damages. The 
Province of Bengal has now appealed to this Court. 

Tt is, of course, not surprising that the appeal has been pressed 
‘on the ground that the decree cannot be supported because the 
plaintiff was serving during His Majesty’s pleasure and that 
no decree for damages can be madè in his favour by a Civil Court, 

The question is now settled by the decision of their Lordships 
of the Ju‘icial Committee in the case of Æ. Venkata Raov. The 
Secretary of State for India in Council (x). In that case, asin this 
case, the plaintiff had been improperly dismissed, but their Lord- 
ships held that the suit must be dismissed. I may perhaps quote 
the following passage from the judgment : 

" The reasons which have led their Lordships to this conclusion 
may be shortly stated. Section 96-B, in express terms states that 
office is held during pleasure. There is therefore no need for the 
implication of this term and no room for its exclusion, The 
argument for a limited and special kind of employment during 
pleasure but with an added contractual term that the rules are to 
bé observed is at once too artificial and too far-reaching to com- 
mend itself for ACCEPLANCE ses sosise sos There is another consideration 
which seems to their Lordships to be of the utmost weight. 

Section 95 B and the rules make careful provision for redress of 
grievances by administrative process and it is to be observed that 
sub-section 5 in conclusión reaffirms the supreme authority of the 
Secretary of State in Council over the civil service. These con- 
siderations have irresistibly led their Lordships to the conclusion 
that no such right df action as is contended for by the appellant 
exists” (2). 

In view of this decision it is quite idle to contend that the plain- 
tif i is entitled {> damag es, 

j | was however pressed by Mr. Basu to maintain the declaration. 
On the very same day their Lordships of the Judicial Committee 
delivered a judgment in another case dealing with similar matters, 
“That is the case of A. T, Rangachari v. The Secretary of State Jo 
India i in Couricil (3). It was there laid down that a Civil Court may 


(1) (1936) 65 CL. J 2315 L. R. 641. A. 55. 
(2) (1936) 65 C. L. J. 231.(238, 239). 
(3) (1936) 65 C. L. J. 211. 
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aa give a declaration, but in view of the facts their Lordships were not 

1939. prepared to make one, I appreheni that it would be very difficult 
Province of Bengal tO find any case in which a declaration will serve any useful pur- 
Shupendea Kear OS In this connection it is necessary to examine the findings of 


Roy Chowdhury. the learned Munsiff and the findiogs of the learned Judge. The 
paia findings of the Munsift were largely based upon certain undisputed 
facts. ` 
There is no dispute at all between the parties asto how the pro- 
ceedings which resulted in the dismissal of the plaintiff originated. 
They were based upon the following passage of an inspection note 
recorded by the Deputy Inspector-General. “ The other clerk is 
Babu Bhupendra Kumar Roy Choudhury who has run away on two 
months’ leave without pay. He is reported to be utterly useless and 
unfit for further service. The Superintendent of Police should draw 
up proceedings against him and dismiss him.” The Deputy 
Inspector-General in the course of the inspection discovered nothing 
himself which could be used against the plaintiff, 
In view of this note certain matters cannot be challenged. 
Although there was nothing definite before the Deputy Inspector- 
General, his subordinate, the Superintendent of Police, was directed 
not merely to find the plaintiff guilty but also to inflict the extreme 
punishment. The learned Munsiff was right when he realised the 
very akward position in which the Superintendent of Police and the 
Deputy Superintendent of Police were placed. In fact, the Deputy 
Superintendent of Police showed considerable force of character 
when he made a recommendation in his report that the plaintiff 
ought not to be dismissed. It is clear that until the matter came 
before the Iaspector-General the plaintif had nothing which could 
be called an enquiry within the meaning of the rules. Apart from 
that, there was the undoubted fact that the dismissal was made in 
‘contravention of the Act. The plaintiff was appointed by the 
Deputy Inspector-General and under the very terms of the statute 
he could not be dismissed by the Superintendent of Police. 
Another thisg which is equally obvious from this inspection note 
is that somebody had been whispering against the plaintiff in the 
ears of the Deputy Inspector-General. The very wording of the 
note itself shows that it had been suggested to that officer that the 
plaintiff, who had taken leave without pay on account of certain 
family troubles, had run away because he was afraid of an inspec- 
tion. It has been found that the head clerk was a personal enemy 
ofthe plaintiff and there can be no doubt that he told.a good many 
lies in his evidence. It appears that the plaintiff had the confidence 
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of his immediate superior and itis only natural that this should 
result in his having enemies in the office. One such enemy was 
a clerk named Ahmed wno had been superseded by the plaintiff, 
The learned Munsiff inferred from the circumstantial evidence that 
it was the head clerk who had poisoned the mind of the Deputy 
Insp3ctor-General against the plaintiff, 

Now, it may well be that the head clerk and Ahmed cons- 
pired together to get the plaintiff dismissed by poisoning the mind 
of the Deputy Inspector-General against him. But that cause of 
action was never pursued by the plaintiff and it certainly gives no 
right to a declaration against the Province of Bengal, 

The declaration is in these terms s- 

“The plaintifl’s dismissal from the service of the Government 
is illegal and the plaintiff is fit to be reinstated to the post held by 
him prior to his dismissal,” 

I find it very difficult to say that any such declaration is 
justified, 

The declaration is based upon the fact that the plaintiff was 
illegally dismissed. Because he was illegally dismissed, it does 
not necessarily follow that he was a good officer or that he might 
pot have been legally dismissed and justifiably dismissed on proper 
proceedings and aftera proper enquiry. Ifthe intention of the 
declaration is to enable the plaintiff to get employment elsewhere, 
the declaration might be grossly misleading, 

If the intention of obtaining the declaration is to use it against 
the appellant, it is quite useless. Assuming that the plaintiff had 
a cause of action for wrongful dismissal, he could only claim 
damages. Certainly he could not claim specific performance of 
the contract of service. The declaration there will not enable him 
to get reinstatement. 

Apart from that I cannot see that it would be of the slightest 
use, As their Lordships said in the case with which they were 
dealing, “the questions of fact and law are now decided and the 
declaration could have no greater effect than the decision itself.” 
-It has been correctly decided by the learned Subordinate Judge 
that the dismissal of the plaintiff was illegal, The learned Munsif 
has pointed out facts to show that the departmental proceedings 
were not real proceedings at all, I cannot see that a mere declara- 
tion to the effect that the plaintifi’s dismissal was illegal will serve 
any useful purpose. 

In view, however, of the facts of the case Ẹ shall certainly 
allow the appellant no costs. 
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- -The appeal is accordingly allowed. The decree of the lower 
‘appellate Court is set aside and that- of the Munsif restored. 1 
farthér direct that each side bear their dwn ‘costs both here and 
in thé lower appellate Court. 

Léave to appeal under section 75 of the Letters Patent is 
refused. 


BRR oe, : Appeal allowed, 


Before Mr, Justice B. K. Mukherjea and Mp. Justice 
T. J. Y. Roxburgh, 


SHAIK AHAMED CHHOBAHAN CHOUDHURY 
AND OTHERS 
Ue 


MAULAVI SULTAN AHAMED MIA AND OTHERS.” 


Landlord and tenant—Relation of—Decision in renè suit, value of— Pre- 
sumption—Record of rights, if evidence of title. 
A decision ina rent suit, whether it is exparte or contested, is conclusive 
on one question and one question only, namely,‘as to the existencé of the 


"relationship of landlord and tenant between the parties for the period in suit. 
It has a value under the provision of section 114 of the Indian Evidence Act, 


1872 and under illustration (d) of that section it is open to a Court to presume 
that the relationship sda was determined in the rent siut continued 
after that. i 


The record of rights cannot be regarded as an evidencë of title, 
Appeal by the Plaintiffs. 
Suit for arrears of rent. 
> The material facts appear from the judgment. 


Mésirs.: Noipendva Chandra Das, Dharmadas Set and Raj 
Kiithar Chakravarti for the Appeliants, 


Messès. Jogesh Chandra Roy and Jitendra Kumar” Das Gupta 
‘for thé Réspondents. 


~ 


*Appeal from Appellate Decree No. 877 of 1936, against the decree of M. 
K, Kripalini Esq » District Judge of Noakhali, dated the 26th November, 1935, 
reversing that of Suresh Chandra Sen Esq , Subordinate Judge of Noakhali, dated 
the 6th April, 1935. 


; Vor. TA HIGH COURT: 


Mr. Bireswar Chatterjee for the Deputy Registrar. 

The following judgments were delivered : 

B. K. Mukherjea, J. :-—-This is an appeal on behalf of the 
plaintiffs and it arises out of a suit for arrears of rent due in respect 
of a taluk which is alleged to be held by the defendants as tenants 
under the plaintiffs, The rent is claimed for the years 1 335- 
'1338 B. 5, at the rate of Rs, 281- -15-6 per year. 

The whole controversy centres round a very short point as to 
whether the plaintiffs represent the 16 as, interest in Touji No. 194 
under which the taluk is admittedly held. 
~ The trial Court decided this point in favour of the plaintiffs and 
decreed the suit, S 

On: appeal the lower appellate Court held that some of ths 
co-sharers were left out and consequently the suit was not main- 
tainable, 

To understand the point in controversy it ‘is necessary to state 
the material facts briefly. Touji No. 194 admittedly belonged 
to three persons, viz., Basirulla, Asanulla and Fazlur Rahman in 
equal shares, Plaiatiff No.1 who is the son of Basirulla claims 
to represent his Yrd share inthe Tovuzi, Asanulla’s interest is admit- 
tedly held by the plaintiff No. 2 and there is no dispute on this 


point. The remaining 34rd share of Fazlur Rahman is alleged by 


the plaintiffs to have passed over to plaintiffs Nos. 3 to 5 by certain 
transfers, This is how the plaintiffs clalm to represent the entire 
16 as, share of Touji No. 194. 

The defendant No. £ who is the only contesting defendant raises. 
a two fold defence in answer to the plaintiffs’ claim. His first con- 
tention was that the ¥rd share of Basirulla belonged not to plain- 
tif No, 1 but to his wife Ashrafannessa in whose name it was 
recorded in the settlement records and after the death of 
Asrafannessa it vested in her two sons and three daughters. As 
none of these heirs of Asrafannessa were made parties to this suit 

the other plaintiffs were not entitled to any, relief. The second 
contention raised was that the entire interest of Fazlur Rahman 
did not vest in the plaintiffs but that a 6 pies share, taking the, 
interest of Fazlur Rahman to be 16as., was purchased by defen: 
dant No. 1 by a kobala dated the 24th Chaitra_1336 B. S, 

The trial Court, as I have. stated above, negatived both these 
defences and decreed the plaintiffs’ suit in its entirety, The lower 
appellate ‘Court on the other hand accepted the defence version. 
as correct and on that ground dismissed the plaintiffs’ suit. 


Mr. Das whe. appears, for.the appellants has. challenged the: 
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dans propriety of the lower appellate Court’s decision on both these 
1939. grounds, : 
Shaik Ahamed Now, so far as the first point is concerned, la am of the opinion 


Chhobahan Chcu- 


dbury that the decision of the lower appellate Court cannot be supported. 


Ve There is no dispute that the }4rd stare in the Touji belonged to 
Moulavi Sultan 
Ahamed Mia. Basirulla and the plaintiff No. 1 is his son and heir. It is true 
~ OT. that in the record-of-rights the name of his wife Asrafannessa was 
B, K., Mukherjea, F. : 
maa recorded as a proprietor to the extent of rd share and on the 
basis of that entry there was a rent suit started in which she figured 
as a plaintiff along with her co-sherers, There was a decree 
obtained in that rent suit which is marked Ext, Din this case. 
There was however a later decree in a suit which was instituted by 
the plaintiff No. 1 along with the other owners and that too culmi- 
nated in an ex parte decree against the present defendants. The 
lower appellate Court was of the opinion that preference should be 
given to the first decree over the second and as it has not been 
established by any evidence that there was any fraud which vitiated 
the first decree it must be taken to be conclusive between the 
parties. I think that the learned District Judge looked at the 
thing from a wrorg standpoint altogether. A decision in a rent suit 
_whether it is ex garte or contested is conclusive on one question 
“and one question only, namely, as to the existence of the relation- 
ship of landlord ` and tenant between the parties for the period in 
suit, It has a value undoubtedly under the provision of section 
114 of the .Evidence Act and under illustration (d) of that section 
it is open to a Court to presume that the relationship which was 
determifed in the rent suit continued after that. Inthe present 
case the subsequent decree even though it was an ex parte did cer- 
tainly rebut the presumption which the Court would be otherwise 
entitled to draw under section 114 of the Evidence Act and unless 
there is something to the contrary proved by the defendants it 
would be a proper thing to presume that the relationship of land 
lord “aid tenant as between tbe plaintiff No. 1 onthe one hand 
and the defendants on the other still continues, Apert from that, 
the record-ofrights cannot certainly be regarded as an evidence of 
title and as Arrafannessi could not be an heir of Basirulla nor is 
there any case of hef havirg obtained the property by any deed of 
transfer the entries would prima facie be baseless. Under these 
circumstances I am of the opinion that the lower appellate Court 
was wrorg is dismissing the suit on the ground that an 34rd share 
of the Touji did not belong to the plaintiff No. 1 but belonged 
to his wife and after the death of the latter went to her heirs, 


> 


s 
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On the second point I think that the finding arrived at by the 
lower appellate Court cannot be upset in second appeal. No 
doubt the matter is scmewhat intricate but on the whole we think 
that the lower appellate Court has come to the right decision. It 
is not disputed that }4rd share of Faz'ur Rahman devolved upon 
his three sons and his widow and after a deed of Nadabi was 
executed by one of the sons, v'z, Mos-zzem. Hossein Chowdhury, 
the other two brothers acquired a 14 as. share in the interest of 
Fazlur Rahman, the remaining 2 as. share belonging to the widow 
Asfarannessa, This 14 as. interest the plaintifis Nos. 3 and 4 
undoubtedly have acquired by Exts. 3 and ro. The only interest 
that was outstanding was the 2 as. share belonging to the widow 
Akhterennessa, Is is admitted that she executed a deed of wakf 


with regard to -/1-6 pies share and the remaining 6 pies share she `~ 


made a gift of in favour of her son Abdiz Mazilar Ahmed Chow- 
dbury. The defendant No. x has purchased this 6 pies share from 
Abduz Mazifar Ahmed Chowdhury by a Kobala, Ext. B, dated 
the 24th Chaitra, 1336 B. S. We are unable to hold that this 
share was already included in Ext. 3 which was the Kobala exe- 
cuted by Abduz Mazafar Ahmed Chowdhury in favour of plaintiffs 
Nos, 3 and 4. Bg 

In these circumstances the conclusion is that the plaintiffs 
represented the entire 16 as, share in the Touji minus 6 pies share 
in the interest of Fazlur Rahman which would amount to 2 pies 
share in the whole Touji, It is not disputed that as defendant 
No. 1 is a party to the rent suit the plaintiffs are entitled to have 
a decree for the fifteen annas ten pies share which they have 
in them. 

The ‘appeal is therefore allowed, the decree of the lower 
appellate Court is set aside and in lieu thereof it is ordered that 
the plaintiffs will be entitled to a cecree for 15 a8@I0 pies share of 
the rent claimed. 

‘The plaintiffs are entitled to their costs of this appealhearing 
fee being assessed at two gold mohurs. 

As regards the costs of the lower Courts we order that 
the plaintiffs are entitled to their costs in proportion to theit 
success, 


Roxburgh, J =I AZTEC. 
a. T. M Appeal allowed, 
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Before Mr, Justice T. J. Y. Roxburgh 


MAHAMMED RAHUL AMIN AND OTHERS 
Us 


DINABANDHU BARNI AND OTHERS," 


Suit, maintainability of —Ex parte decision under section 105 of Bengal 
Tenancy Act (VII of 1885)—Niskar right, 


An ex parte decision under section 105 of the Bengal Tenancy Act based 
on the Revenue Survey Khatians in which the lands are shown as liable to 
payment of rent, does not bara tenant under section 109 from subsequently 
suing for a declaration of Niskar title. 


Priyambada Debi v., Priya Nath Banerjee (1) and Bhabaded Chatterji v. 


- Gopesh Chandra Nandi (2) followed. 


In a suit by a tenant for a declaration of his Niskar right in the suit lands 
and for a declaration that he was not bound by certain decrees in’ cases relating 
to the lands under section 1¢5 of the Bengal Tenancy Act in which fair dnd 
equitable rent was fixed for him : 


Held, that he was not entitled to a declaration that the order passed under 
section 105 was not binding upon him, as that wasa matter which was the sub- 
ject of the application before the revenue officer. 

Priyambada Debi v, Priya Nath Banerjee (1) followed. 


Appeal by the Plaintiffs. “ 


Suit for a declaration of plaintiff? niskar right in the suit lands 
and for a declaration that they were not bound by certain decrees 


in cases relating to the lands under section rcs of the Bengal 
Tenancy Act. 


Other material facts appear from the judgment, 


Messrs. Imam Hossain Choudhury and Chandra Sekher Sen 
for the Appellants, 


My. Nripendra Das for the Respondents, 
Mr, Ramendra Chandra Roy for the Deputy Registrar, 


C. A. V. 


“Appeal from Appellate Decree No. 1683 of 1936 with Crosseobjection, 
against the decree of Indu Sekhar Basu Esq, Subordinate Judge, 3rd Court, 
of Chittagong, dated the goth March, 1936, modifying that of Mahammad 
Hanif Bhuia EsQ., Munsif of Fatikchari, dated the zoth September, 19354 


. 


(1) (1925) 43 C. L. J. 327 ; 30 C, W. N. 826, 
(2) (1938) 58 C. L. J. 483 ; 38 €. W. N, 168. 


Vat. 71.) BIGH COURT. 


The following juigment was delivered by 

Roxburgh, J.: The plaintiffs sued in this case for a decla- 
ration of their fskar rightin the suit lands and for a declaration 
that they were not bound by certain decrees in cases relating to the 
lands under section rog of the Bengal Tenancy Act in which fair 
and equitable rents were fixed for them, 


The trial Court decreed the suit in full, On appeal the suit 
was dismissed except in so far as there was a declaration that 
plaintiff No. 3 was not bound by the decrees in the section 105 
cases. The plaintiffs appeal, and there is a cross objection by the 
defendant. 

The plaintiffs rely mainly on the following pieces of evidence. 
First that no rent has ever been paid for the lands ; secondly ona 
judgment (Ext. 6) in a suit of 1847 in which there was a claim by the 
predecessors of the plaintiffs that they held two viskar grants, one 
of one drone 10 kanis and 3 gandas from one Md. Ali, and another 
of 2 drones 3 kanis 5 gardas from Ramballav, predecessor of present 
defendant No.1; thirdly on a judgment, Ext. Ir, and decree, 
Ext. 12, in a suit of 1868 in which the predecessors of the plain- 
tiffs claimed successfully against a co-sharer of Ramballav a atskar 
right in 5 kamis and 2 karas of landsin certain Cadastral Survey 
plots, the decree being upheld on appeal to this Court as shown 
by Ext. 7 and Ext. 7 (a); fourthly on two mortgage bonds Exts, 1 
and 2; and fifthly on entries in Cadastral Survey Khatians, in 
particular Khatian No, 1916/1976, in which last Khatian there 
isa mention of the niskar claim of the plaintiffs based on a High 
Court decree. 

The main defence is that fair and equitable rents have been 
settled in respect of the suit lands in certain ex parte section 105 
proceedings based on the R. S. Khatians in which the lands are 
shown as liable to payment of rent. It is contended that the 
presumption of correctness of these records has not been rebutted, 
and it is further contended that sections 107 and 109 of the 
Bengal Tenancy Act operate as a bar to the present suit. 


We may first dispose of the point of law raised asto the bar 
created by the section 105 proceedings. It is conceded that the bar 
does not operate as far as plaintiff No. 3 is concerned, as he was 
minor at the time of the suits, though described °° a major. The 
plaintiffs rely on the decisions in Bhabaded Chatterji vy. Gopesh 
Chandra Nandi (1) and in Priyambada Debi v. Priya Nath 


(1) (1933) s8 C, L. J. 4835 38 C. W. N. 168, 
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Banerjee (1), while my attention has been drawn .to a. contrary 
decision in Dharari Mohan Ray v. Asutosh Mukerji (2) My 
attention has also been crawn to a decision on an allied point in 
Khetra Lal Singha Rai v. Kasi Mohammad Zitaria (3) to the 
effect that assessment of a fair and equitable rent proceeds on the 
basis that there is a relationship of landlord and tenant, and that 
an order of a Revenue Officer assessing a fair and equitable rent 
under section 105 operates as ves judicata on the question of the 
relationship of landlord and tenant ina subsequent suit for rent. 
Though the distinction appears to me to bea fine one between 
on the one hand the case where the assessment of fair and equi- 
table rent is held to include a decision ona relationship of land- 
lord and tenant, and onthe other hand the case where it is held 
not to include a decision that the tenant is liable to pay rent and 
that he cannot set upa claim of niskar right, nevertheless I think 
I must follow the later decisions and hold that section rog does 
not operate as a bar to th: present suit. 


Turning then to the merits, the’ question is whether the plain- 
tiffs have discharged the onus of rebutting the presumption of 
correctness of the R. S. Khatians-and of establishing their niskar 
right in the suit lands, admittedly held under the defendants. 
The trial] Court traced the identity of the lands in the R.S. 
Khatians, and in the relevant C, S, Khatians, and appeared to 
conclude that as the plaintiffs had shown from the judgments in 
the cases of 1847 and 1868 that their predecessors held some 
niskavy lands under the predecessors of the defendant No. r, this 
was sufficient to establish their case. The learned Subordinate 
Judge in a judgment which is not always easy to follow has come 
to the finding that the plaintiffs have failed to identify the suit 
lands with those which were the subject-matter of the former 
litigation. I agree with that view except as regards the lands 
mentioned in C. S. Khatian No, 1916-1046 amounting to 18°41 
Kanis (wrongly referred to by the lower appellate Court as contain- 
ing 5'36 Kanis, this figure being the total for the first page only — 
of the Khatian), In this Khatian there is a clear recital of the 
circumstances under which these lands were being held to the 
effect that the predecessors of the rayats were the proprietors who 
had sold the araf keeping a part for their own use, contracting 
with the purchaser to enjoy it free of rent, but that when the 

(1) (1927) 43 C. L. J. 327; 30 C. W:N, 826. 

(2) (1923) 40 C. L. J. 34. 

(3) (1933) 60 C. L. J. 13. 
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purchaser transferred the lands the new purchaser endeavoured 
to have rent assessed, and that there was litigation “up to the 
High Court” resulting in a decree to the effect that the tenant 
would be entitled to hold the land free of rent, that therefore the 
tenant had been recorded as such, and paid no rent, but was 
holding the lands of the Khatian in niskar right. This apparently 
has some reference to the previous litigation, though it is not 
possible to reconcile it with the proceedings in the suit of 1868 
which resulted in a decree in respect of 5 kanis 3 karas only of 
taraf Ramballay. Ido not think that the learned Subordinate 
Judge has dealt properly with the case in respect of this Khatian. 
I think the evidence supplied thereby is sufficient to rebut the 
R.S. Khation and to discharge the plaintifi’s onus so far as res- 
pects the lands ccvered by it inthe absence of anything to show 
why a change was made, and coupled with the fact that rent has 
certainly not been pail in respect of these lands. I think there- 
fore the plaintiffs are entitled to succeed in regard to these lands. 

As regards the evidence of the mortgage recitals (Exts. 1 and 
2) I agree that, even assuming that they are evidence, their value in 
this case is negligible. 

It was held in Priyambada Debi v, Priya Nath Banerjee (1) 
that the plaintiffs were not entitled to a declaration that the order 
passed under section 103 was not binding upon the plaintiffs, 
asthat was a matter which was the subject of the application 
before the revenue officer. Following this decision the cross- 
objection as regards the declaration given for plaintif No. 3 must 
succeed, and for similar reasons no such declaration will be givan 
now on the basis of my finding above. 

The trial Court held that the proper Court-fee for the suit 
was Rs, 60. I agree with that finding for the reasons given. In 
appeal to this Court only Rs, 22-8 was paid, and for similar reasons 
1 hold that the proper court-fee is Rs. 60; the balance must be 
paid by the plaintiffs. j 

The result is that the appealis allowed in part ; the plaintiffs’ 
niskar right in the lands of Cadastral Survey Khatian No. r916- 

1976 is declared. 
; Each side will bear its own costs throughout. 

The plaintiffs shall pay additional Court-fees of Rs, 37-8 within 
fifteen days from this date, failing which the appeal will stand 
dismissed with costs. ; 

A, T, M. Appeal allomed in part = Cross-objestion allowed, 

(1) (1925) 43 C. L. J. 327 ; go C. W. N. 826, 
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FEDERAL COURT. 


Before Sir Maurice Gwyer, Knight, Chief Justice, Mr. 
Justice Se M. Sulaiman and Mr, Justice 
S. Varadachariar, 


KISHORI LAL 
Ya 
GOVERNOR IN COUNCIL, PUNJAB. 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE 
AT LAHORE., | 


Appeal in the Federal Court—Condition precedent —Absence of a certificate from 
the High Court under section 205 of the Constitution Act, 1935.—Appeal not 
entertained—Further reference to the High Court for a certificate! and its 
refusal~Effect thereof—Whether ground of further appeal to the Federal 
Court. 


A certificate under section 205 of the Government of India Act, 1935, isa 
necessary condition precedent to all appeals to the Federal Court, and if the 
High Court refuses to grant a certificate, it is not for the Federal Court to 
enquire into the reasons for the refusal, against which no appeal lies to the 
Federal Court. 


Lakhpat Ram ve Behari Lal Misir (1) followed. 


The appellant appealed to the Federal Court but without obtaining first a 
certificate of the High Court under section 205 of the Constitution Act. The 
appeal not being entertained, the appellant returned to the High Court and asked 
for a certificate which the High Court refused to grant holding that the case 
did not involve any question as tothe interpretation of the Act, On further 
appeal to the Federal Court 1 


Held, the Federal Court has no jurisdiction to entertain the appeal. The law 
laid down in Lakhjat Ram v, Bekari- Lal Misir (1) is to be strictly followed. 
There will be no excuse in future for any such ignorance of the law ; and if the 
refusal of a High Court to grant a certificate is made hereafter the ground of 
any further applications or appeals, the Federal Court will regařd them as frivol. 
ous and vexatious and an abuse of the process of the Court, and deal with them 
accordingly. 


Federal Court Appeal No, 11 of 1939. 

The Appellant in person appeared for himself. 

The following judgment was delivered : 

The appellant in this case appears to have begun proceedings 


against the Governor-General in Council in 1937 claiming damages 


for breach of ‘contract. His application for permission to sue in 
Jorma pauperis was rejected by the learned Subordinate Judge who 


(1) [1939] F. C. R. 1214 
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held that the plaint disclosed no cause of action. There were thtee 
applications for revision of that decision and all three were rejected 
by the High Court. The appellant then began new proceediogs 
against a different party, namely, the Governor of the Punjab in 
Council, claiming damages for the alleged failure of the defendant 
to see that the law had been enforced, that being the way in which 
he put his case. In these second proceedings also there was an 
application for permission to sue in forma pauperis which came up 
before the learned Subordinate Judge in June of last year, and was 
dismissed, firstly, because the allegations in the plaint did not 
disclose any cause of action, and secondly, because the provisions of 
section 80 of the Code of Civil Procedure had not been complied 
with, The appellant applied to the High Court for the revision of 
this decision, but his application was dismissed. It appears from 
his formal claim for revision and from what he told us that he had 
sought to go into the facts and merits of his original action against 
the Governor-General in Council, but was not allowed to do so by 
the learned Judge of the High Court, who rightly observed that it 
was not competent for him (the Judge) to revise the decision of the 
High Court in the previous case. The appellant seems to have 
misunderstood these observations of the learned Judge and to have 
thought, without justification, that he was being prevented from 
putting before the Court what he conceived to be his case, 


The appellant then appealed to the Federal Court, and it was 
pointed out to him by the officials of the Court that the Court could 
not entertain any appeal from a High Court unless the High Court 
had first given a certificate under section 205 of the Constitution 
Act. On receiving that information, he returned to the High Court 
and asked for a certificate, which the High Court refused to grant, 
holding, we must assume, that the case did not involve any question 
as to the interpretation of the Constitution Act. These being the 


facts of the case, this Court has no jurisdiction to entertain the 
appeal. 


A certificate under section 205 is a necessary condition preces 
dent to all appeals to this Court, and if the High Court fefuses to 
grant a certificate it is not for us to enquire into the reasons for the 
refusal, against which no appeal lies to this Court. This was decided 
some months ago in Zakat Ram v, Behari Lal Misir (1), The 
application must therefore be dismissed, but we desire to add this, 
We have heard this application at some length not only because the 
appellant was appearing before us in person, but also because litt 

(1) [1939] F., C. R. 121. 
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fants, and possibly lawyers also, may not yet be aware of the previ- 
ous decision of this Court, to which we have just referred. There 
will be no excuse in future for any such ignorance of the law ; and 
if the refusal of a High Court to grant a certificate is made here- 
after the ground of any further applications or appeals, we shall 
regard them as frivolous and vexatious and an abuse of the process 
of the Court, and deal with them accordingly. 


R. S, Ne 3S. C. Re Ce Appeal dismissed, 


APPELLATE CIVIL. 


Before Mr, Justice R. C. Mitter, and Ma Justice T. J. Y. 
Roxburgh. 


RAI KIRAN CHANDRA ROY BAHADUR 
AND OTHERS 


D, 


BROJESH CHANDRA SEN AND OTHERS,” 


r 


Patni sale—Suit to set asideThe Bengal Patni Taluts Regulation (VII of 
1819), Sections 2, 3,8, 14 ~"According tothe terms of engagement" — 
“On any other ground” —Notice including interest not claimable under 
lawe Excessive demand—Astam notice substantially defective— Patni 
.sale, if can be attacked collaterally—Froceedings for summary sale 
under Regulation, when can be started —Fublication of notice, where to be 
made—Burden of .proof-—Due publication of notice—Application not made 
by Zemindar—Non-deposit of 15 p. c. immediately on sale~Limttation= 
Amendment of plaint. 


Under sections 2 and 3 of Patni Regulation, 1819 the rights as between a 
Zemindar anda patnicar are to be regulated by the terms of their engagement. 
The phrase “ according to the terms of agreement ” in sections 2 and 3 of Patni 
Regulation, 1819, means all the terms of the engagement including those 
relating to rent. : 


*:Appeals from Original Decrees Nos. 132 and 288 of 1935, against the 


‘decrees of Gajanan Banerjee, Esq., Subordinate Judge of Jessore, dated the gand 


February; 1935. r 


ka ogi f z 7 
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Where the patni Kabuliat does not provide for interest on the Kists in 
arrears, the interest cannot be charged under section 67 of the Bengal Tenancy 
Act, 1885, as under section 195 (c) of the said Act, as it stood in 1933, the term 

-~ is not affected by any provision contained in the Act. 


Manoranjan Ray v. Munshi Selamuddin Ahmed (1) and Samser Ali v, 
Munshi Mohammad Hossein (2) referred to. - 

A Zemindar cannot therefore include in the application under section 8 of the 
Patni Regulation, 1819 or in Ashtam notice a claim for interest at the rate of 
12 per cent. per annum calculated on the basis of monthly Kists. 

Where the Astam notice under section 8 of Patni’ egulation, 1819 is subs- 
tantially defective on account of excessive claim for interest, which is a subs- 
tantial amount, the patni sale is set aside. 


Sm. Khyarannessa v. Kumar Satya Bhanu Ghosal (3) explained. and dis- 
tinguished, 

Under the second paragraph of section 14 of Patni Regulation, 1819. a patni- 
dar can ask for a summary investigation not only when his case is that no 
balance was due but also when he contends that the balance claimed was more 
than what the Zemindar was entitled to. The patnidar is not bound to ask for 
a summary investigation by the .Coliector but may reserve it for a suit for 
reversal of the sale under section 14 of the Regulation. 


Shuroop Chunder Bhoomickv. Rafah Fertab Chunder Singh (4) referred to. 

The words “on any other ground” in sub-section (1) of section 14 of Patni 
-Regulation, 1819, need not be ofa nature similar to the ground of total absence 
of arrears. Any ground which may affect the right of the Zemindar to make 
that sale questioned will be sufficient. 

A patni sale cannot be attacked collaterally and holds good till it is reversed 
in a suit brought under the second paragraph of the first part of section 14 of 
Patni Regulation, 1819. 

Mahammad Badsha Mia v, Kumar Arun Chandra Sinha Bahadur (5) 
referred to. 

Proceedings for a summary sale under Patni Regulation, 1819, can only be 
started for the purpose of recovery of rent and of such further sums which can 
be recovered as rent under the same procedure by which rent can be recovered, 
e.g.) arrears of cess and interest on rent and cess, where such interest is payable 
under law. 

It is essential that the claim specified in the notice must not be more than 
what in fact is claimable, for the patnidat, darpatnidar, mortgagees and other 
encumbrancers may have available to them an amount which may satisfy what 
was demandable | in law but not the excessive demand. 


. Nawab Khaja Ahsanulla Khan v, Hurri Churn ngah (6) applieds 


(Ga) (1935) 61 C, L. J- 3463 39 C. W. N. 1002 

(2} (1936) 41 C. W. N. 605. (a) (1629) 34 C. W. N. 548. 
(4) (1867) 7 W. R. 219. (5) (1936) 40 C. W. N. 12334 
(6) (1892) L. R. 191, Å. 191; I. La R. 20 Calc. 86, . . 
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The publication of notice under section 8 of Patni Regulation, z819, must 
be'at the Cutchery on the land of the defaulter and only if there is no such 
Cutchery, then at the principal town or village appertaining tothe taluk sought. 
to be sold. ; 

Maharani of Burdwan v, Murtunjoy Singh (1) followed. 


The onus is entirely upon the Zemindar to prove ‘that the notice had been 


-served in terms of the Patni Regulation, 1819. 


Hurro Doyat Roy Choudhury v. Mahomed Gazi Chowdhury (2) and 
Maharaja of Burdwan v. Tarasundari Debi (3) followed. 


The fact that an application under section 8 of Patni Regulation, 1&19- was 
not made by or on behalf of Zemindar to the Collector for sale of the patni 
taluk is a substantial defect and a sale of the taluk cannot be upheld, 


Non-deposit of 1g per cent. of the purchase money immediately after the 
patni sale is not such an irregularity as would entitle a party to have a patni sale 
reversed, 

Saiyed Abdul Fabbarv Jitendra Kumar Pal Chowdhury (4) referred to. 


Where the plaint as originally filed contained all necessary allegations which, 
if established, would entitle the plaintiff to have the patni sale reversed, and there 
was a prayer to have the sale declared illegal but the Court ‘was not asked 
expressly to set aside the sale and which was added by the amendment : 


Held, that the amendment cured the defect and the plaint was a good plaint 
from the date when it was filed in the absence of any ground made out that the 
amendment was improperly allowed, ‘ 


Charan Dasv Amir Khan (5) referred to. 

Appeals by the Plaintiffs, 

Suits to set aside two patni sales, 

The material facts appear from the judgment. 


Messrs, A. C, Gupta, Surendra Nath Basu (Sr), H. C. Sen, 


Rajendra Bhusan Bakshi and SAR Chandra Sen (in No. 132) 
for the Appellants, 


Messrs, G. C. Sen, H, L. Chakraburty, K. K. Ckakraburty, 
Jnanendra Nath Bakshi (for Bepin Chandra Bose), Mihir Kumar. 
Sirkar and Tridib Nath Roy for the Respondents. 


Messrs, Surja Kumar Aich and Pannalal Chatterjee for the 
Deputy Registrar, 


C. A. V. 


(1) (1886-87) L. R. 141. A. go; 1. Le R, r4 Cale. 365. 
(2) (1891) I. L. R. 16 Cale. 699. 

(3) (1882) L.R 101, A, 19;1, L, R 9 Cale, 619, 
(4) (1979) 70C. L, J. 451544 C. W. N, 122. 

(5) (1920) L, R. 471. A 253. 
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The following judgment was delivered : 


These two appeals are in two suits Nos, 134 and 133 of 1933, 
brought under section 14 of Regulation VIII of 1819 to set aside 
two pafns sales held on the 15th May, 1933. In -Appeal No. 132 
there is a special point, but the other points are common to both 
the appeals. 

In 1796 Dewan Krishna Kanta Sen purchased at a Sheriff's 
sale Torzi No. 243 of the Jessore Collectorate known as Taraf 
Rasulpore. He was ultimately succeeded by bis brother Krishna 
Gobinda Sen who died leaving his six sons as ‘heirs, On the 17th 
March, 1823 five of his sons, Gurudas Sen and others, granted a 
patnt of their 5/6th share in the sail Tovzi to Ramratan Roy and 
Durgadas Roy (Ex. Z-B1r4).* Thereafter on 27th August, 1823, Shib 
Prosad Sen, the remaining son of Krishna Gobinda, granted a patni 
of bis 1/6th share to the same persons, Ramratan and Durgadas 
Roy (Ex. Z1—B18). It is admitted, and there cannot also be any 
doubt, that Exs, Z and Z1 created a patni and nct Shikwi taluks 
in favour of the grantees. The appellants are the successors-in- 
interest of Ramratan and Durgadas and the respondents are the 
successors of the said six sons of Krishna Gobinda. 

Raja Barada Kanta Roy who was the former owner of Touzi 
No. 243 instituted in 1828 a suit against the heirs of Krishna 
Gobinda to set aside the Sheriff’s sale. When the matter was 
pending in the Judicial Committee of the Privy Council it was 
compromised and on the basis thereof a decree was passed on the 
rst December, 1338 (Exs, Z26—-B34). Raja Barada Kanta got 
g annas share and the remaining 7 annas share in the Tovuzi re- 
mained with the Sens. The fafnicars, Ramratan and the widow 
of Durgadas, relinquished by an isfafa g annas share of the patnis 
and retained the remaining 7 annas share, the jani rents being 
proportionately reduced and proportionate se/amts were refunded 
by the Sens under a kisfbandi (Exs. Z5—B2g), There was an 
agreement for the exchange of fresh poffas and kabuliats (Exs. 
11-~-B27) for the 7 annas share which remained with the Sens as 
a result of the compromise decree and which was left in the 
possession of the fafnidars, Ramratan and the widow of Durgadas, 
but no fresh foftas and fadbultats were executed and exchanged. 
The reduced rent, namely what represented the 7 annas share of 
the Sens was thereafter all along paid or realised. 

On these facts the learned Subordinate Judge held that the 


* We have marked Part J of F, A. 132 as À and Part II as B and the Paper- 
book of F. A. 288 as Ç. 
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interests of the appellants must be traced to their sources, Exs. Z 
and Zr, and .were accordingly pafni and not Shtkmi taluks, to 
which the provisions of Regulation VIII of 1819 applied. This 
conclusion which has not been attacked by the appellints’ advocate 


„is in our judgment the only conclusion possibl:. 


On the 18th April, 1933, (corresponding to sth Bysack, 1340), 
which was the first working day of the Bengalee year, the respon- 
dents filed two applications under section 8 of the Patni Regula- 
tion before the Collector for sale of the said two patnt taluks, 
(E.s. D and G—B 104 and 115) Both these applications were 
presented by a revenue agent, Harilal Mitter, on the basis of two 
Mukhtearnamas, Ex, Z 21 and Ex. Z 22 (B. 98 and 107), , 

At the sales held by the Collector on the 15th May, 1933, 
both the patni taluks have been purchased by the respondents, 
the larger patni for Rs. 6000 and the smuller one for Rs, 3169, 
that is for less than the amount of arrears for which the sales were 
held. The two suits for setting aside the sales, which were filed 
on the roth June, 1933, have been dismissed by the learned 
Subordinate Juige by his decrees dated the zand February, 1935. 

The common points urged by the learned Advocate for the 
appellants are :— 

(i) that the notices issued under section 8 of the Patni Regu- 
lation (the Astam notices) were bad notices, inasmuch as they 
included a claim to interest which the Zemindars were not entitled 
to and 

(ii) that the said notices were not published in terms of the 
said section, as there was no publication at the DEN Pan san 
Katchery upon the lind of the patni taluks. 

The special point urged in First Appeal No, 132 is that the appli- 

cation for sale was not made by all the Zemindars. 


No other points have been urged before.us, the feed Advo- 
cate for the appellants stating to us that though he is not 


-challenging the other conclusions of the lower Court, he’ must 


not be taken to be abandoning the points covered by the said 
conclusions. 


For the purpose of deciding the first of the aforesaid common 
points it would be sufficient to set out the terms of one of the 
Astam notices, for the other notice is similar in terms, The notice. 
is Ex. 22 (a)(B 109), It sets out in the schedule the amount of 
atrears claimed and states that if the defaulters do not pay the 
same together with irterest upto tle date cf realization before 
the date fixed for the sale, the patné faluk would be sold, In 
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$ f hi 

the schedule a sun of Rs, 1146-15- (there isa misprint in the 
figure) is claimed as interest. The contention of the appel- 
lants is 

(a) that the respondents could notin Jaw include the claim for 
interest, and 

(b) as they have done so the sale is liable to be set aside. 

The learned Subordinate Judge held that the respondents could 
not chim any interest under the contract, but they were entitled 
to claim the same at the rate of 124 per cent under section 67 
of the Bengal Tenancy Act. Therefore the claim as made in tbe 
petitions for sale and in the Astam notices was not excessive, as 
interest had in fict been calculated at re per cent per annum. 
‘In that view of the matter he did not decide the second point 
which we have formulated above. The learned Acvocate for the 
respondents has not argued in support:of the corclusion of the 
learned Subordinate Judge that interest was payable under section 
67 of the Bengal Tenancy Act, but declared that he does not 
abandon the point, He has, however urged before us that the 
matter is concluded in favour of his clients by zes juzitata, 

We will, therefore, have to consider whether interest couli be 
claimed by the respondents at all or at that rate, either on the basis 
of contract or of section 67 of the Bengal Tenancy Act or on the 
basis of ves judicata. 

The claim cannot be supportei on the bisis of contract, for 
the patni Kadbuliats, Exs. Z and Z (1), (B 14 and 18) do not provide 
for interest on the Kisés in arrears. Nor can interest be claimed 
under section 67 of the Bengal Tenancy Act. The reason which 
leads us to hold that section 67 is inapplicable is that the tenancies 
represent patnt faluks. Sections 2 and 3 cf the Patni Regulation 
enact that in the case of Jatni faluks the rights of the parties are 
to be determined according to the terms of the engagement bz- 
tween them. The phrase “according to the terms of engagement”, 
means all the terms of the engagement including those relating to 
rent. According to the terms of the engagements in the cases 
we have before us no interest on arrears was payable. In view 
of the provisions of section 195 (c) of the Bengal Tenancy Act, 
as it stood in 1933, those terms cannot be affected by any provi- 
sion contained in the Bengal Tenancy Act. There cannot there- 
fore be any scope for the application of section 67 of the said Act 
[Manoranjan Ray v. Munshi Selamuddin Ahmed (1); Samser Ali 
v. Munshi Mohammed Hossein (2) |. 


(1) (1935) 61 C. L. J. 346; 39C. W. N. 1002, 
(2) (1936) 41 C. W. N. bos, 
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We will now have to examine the argument based on ses judi- 
cata, The contention of the learned Advocate for the respondents 
is that it had been settled conclusively between the predecessors 
of the parties in 1858 that the Zemindars were entitled to charge 
interest at the rate of 12 per cent on the basis of usage. To 
support this contention reliance bas been placed upon an inter — 
parte judgment of the Principal Sudder Amin of Jessore (Ex. Z 
25—B 51), That case will have to be examined in detail, 

For the arrears of rent ‘of the year 1263 B. S. the Zemindars 
applied to the Collector for sale of the patni taluk, In their peti- 
tion they claimed interest on the arrears, At the time of the 
sale the Jatnidars cflered to pay the amount that represented 
arrears of rent but objected to the claim for interest. The Collec- 
tor struck « ff the matter on the view that no interest was payable 
under the terms of the: gaini Kabudiat. The Zemindars accord- 
ingly brought the suit in the Civil Court for recovery of the 
arrears of rent tog: ther with interest. In the summary of the plaint 
as given in Ex. Z 25 no ercunds are stated on which the claim for 
interest was sought to be sustained. 

_ The defence was that interest could not be-claimed -as there 
was no contract to pay the same, and that no interest could be 
awarded under the Interest Act (XXXIX of 1839) as the plaintiffs 
had not served on the defendants a notice in terms of the said Act. 

The rejoinder of plaintiffs was that there being a stipulation 
inthe Aaduliat for payment of the money Kis? by Kist and no 
payment having been made they were entitled to interest. - It does 
not appear that the plaintiffs pleaded usage, Lut in support of 
their claim they procuced a decree of the year 1831 which had 
awarded them interest. This decree of the year 1831 is not on the 
records of this csse. 

To understand the pleadings as summarised in Ex. Z 25 it is 
necessary to have in view the -provisions of the Interest Act 
of 1839. It empowers the Court to allow interest to the credi- 
tors at a rate nol exceeding the current rate on debts or sums 
certain, 


(a) when payable under a written instrument at a certain time, 
interest being calculated in that case from the time when the sum 
was payable under the written instrument. In this case a previous 
demand in writing is not necessary. 

(b) when payable either not ata certain time or not under a 
written instrument, then from the time when a demand in writing ig 
made. In this case demand in writing is essential, 
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The. defendants accordingly had in view the second part, 
what we have stated in (b), but the plaintiffs’ rejoinder was that 
the Court could award interest without a previous written demand 
because the case fell within the first part, that is, what we have 
stated in (a). Thisis our view of the pleadings. The rejoinder 
meant that “ notice” or written demand was not necessary but 
interest could be awarded under the Interest Act beciuse the 
sum payable was a sum certain, payable at a certain time (accord- 
ing to the kis£s) and payable under a written instrument (the 
Kabuliat). 

Before we deal with the judgment that was pronounced we 
think it necessary to correct a mistranslation as page 57 line 30. 


The words “by the defendants” are to be inserted after the word 
invoked.” ; 


The second issue related to the plaintiffs’ claim for interest, 
In our view of the judgment that claim was dealt with by the 
Court in the following manner. The Court did not allow interest 
on the basis of contract. It overruled tlhe defendants’ plea that 
a written demand in terms of the last portion of Section 1 of the 
Interest Act was necessary. It held that the case came within 
the first part, what we baye staled in heading (a) of our analysts 
of the Interest Act, and for the purpose of exercising its discretion 
in favour of the plajntifis it relied upon two facts namely ; (1) 
that repeated oral demands had been made by the plaintifis, and 
(2) that on a former occasion (1831) interest had been decreed. 
The observation tbat the decree of the year 1831 indicated a 
“custom for payment of interest” was only an incidental one, as 
the existence of such a custom had not been put in issue on 
the pleadings of the parties From an analysis of the pleadings 
as summarised in Ex, Zes it seems that the controversy related 
to the point as to whether the case fell within the first or the 
“second part of Section 1 of the Interest Act. The judg- 
ment also did not proceed on the basis that the decision pro- 
nounced on the 27th July, 1831! was ves judicata on the question 
of interest. We accordingly hold in agreement with the learned 
Subordinate Judge that by its judgment in the suit of 1858 the 
Court awarded interest under the Interest Act, and though there 
is no discussion in the judgment as to the rate, on calculation it 
works out at r2 per cent, per annum. The respondents could 
not accordingly include in the applications under Section 8 of 
the Patni Regulation or in the Asta m notices a claim for interest, 
as they did, at the rate of 12 per cent, per annum, calculated on 


by 


Civit. 


— -=« 


19 40. 
angan? 
Rai Kiran Chandra 
Roy Bahadur 


v. 
Brojesh Cnandra 
Sen. 


118 THE CALCUTTA LAW JOURNAL. [Vou 71. 


owe the basis of monthly 4zs¢s, for if they were only entitled to get 
1949. interest on the basis of the Interest Act, tbe interest had to be 
Rai Kian Chanda’ assessed by the Court in a suit fer reccvery of their dues, and, 
Boy coe then only at the curren? rate of interest, ‘What the currént rate 
Brojesh Chandra was in 1933 would depend upon proof. 
oon The position therefore is that the defendants respondents made 
an excessive demand in the proceedings for the Asiam sale. > The 
excess demand was not a trifling sum but a substantial one, 
Rs, 1146-15 in one case and Rs, 229-5-6 in the other. The ques- 
tion is whether this is a sufficient plea for the reversal of the patni 
sales, | 
The first paragraph of Section 14 providesina mandatory form 
that the sale is to be held on the date fixed if the balance claimed 
by the Zemiadar be not paid on that date. The second part of 
the section provides for-.d summary enquiry by the Collector at 
the instance only of the falukdar (ie. patnidar), if he chose to 
contest the Zemindar’s demand to any arrear. This in our judg- 
ment means that he can ask fora summary investigation not only 
when his case is that no balance was due or but also when he 
contends that the balance claimed was more than what the Zemio- 
dar was entitled to. The Talukdar is not bound to ask for a 
summary investigation by the Collector but may reserve it for 
a suit for reversal of the sale under Section 14 of the- Regulation 
[Skuroop Chunder Bhoomicky. Rajak Pertab Chunder Singh (i)). 
The Collector has to make an award and the intention is: that it 
should be made before the date fixed for the sale, But if the 
case for summary investigation be not disposed of before the said 
date, the sale is not to be stayed or put off, and if the Zemindar 
insists on the sale it can only be stopped by the deposit of the 
full amount claimed by the Zemindar in the notice of sale. If, 
however, by reason of the deposit not being made the sale is 
held, it would be made onthe responsibility of the Zemindar, and ~ 
the alleged defaulter will have no remedy but by a regular action 
for damages ard for reversal of the sale. This sub-section gives. 
an indication, though not a conclusive one, that excess demand 
may be a ground for reversal of the sale. | 
The second paragraph of the first part of Section r4 confers 
on the defaulting gatwidar or any person who may be affected by 
the øafni sale the right to sue the Zemindar in the Civil Court 
for reversal of the sale. That is the only form of remedy given 
to them, for a atni sale cannot be attacked collaterally. and holds 


(1) (1867) 7 W. R. 219. : : 


et ni : Tan A 
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good till it is reversed in a suit brought under that subsection 
[Mahammad Badsha Mia v, Kumar Arun Chandra Sinka Baka- 
dur (1)j. That paragraph however does not indicate exhaustively 
the grounds for which a fafni sale can be reversed, One specific 
‘ground is indicated, namely, there being no balance, but the 
words following, namely “on any other ground” cannot be con- 
strued on the principle of ejusdem generis, that is to say other 
-grounds need not be of a nature similar to the ground cf total 
absence of arrears. Any ground which may affect the right of 
the Zemindar to make that questioned sale would be sufficient. 
If for instance, he does not follow the procedure laid down in 
Sections 8 and 10, which are of substance, the sale will have to 
be reversed, for the “right to make the sale rest upon the obser- 
‘vance of the substantial rules of procedure prescribed jn the 
Regulation.” The case of Bhuferdra Narayan Singh v. Madar 
Bux (2) is an extreme illustration of this proposition. 

The Regulation provides for a summary method under a regu- 
lated procedure for the recovery of the arrears of rent due by the 
patnidar to the Zemindar. The proceedings are to start witha 
written application by the Zenindar for sale containing a speci- 
fication of the balance of the expired year in the case of an annual 
sale, or in the case of a mid-year sale, of the balance for the first 
six months. The application with a notice in the prescribed form 
must be stuck up in a conspicuous part of the Collector’s Katchery, 
and two rotices, or relevant extracts thereof, must be published 
one at the Mal Katchery of the Zemindar and the other at the 
Katchery or principal town or village uponthe land of the defaul- 
ters, On the date of sale the notice stuck upin the Collectors 
Katchery rust be brought down and an agent of the Zemindar 
must attend with a statement of the balance due. The Zemindar 
is exclusively responsible for all the matters specified above. 
He is also exclusively responsible for the correctness of the state- 
.ment showing the balance which has to be inspected by the 
Collector. (Section 9 last paragraph). Such being the scope of 
the Regulation, proceedings for a summary sale can only be 
started for the purpose of recovery of rent and of such further 
sums which can be recovered as rent under the same procedure 
by which rent can be recovered, e.g. arrears of cess and interest 
on rent and cess, where such interest is payable in law. 

The effect of a sale under the Regulation has teen defined in 

(x) (1926) 40 C. W. N. 1233. bi 

(2) (1925) L. R. 521. A. 499; I L. R. 53 Cale. r. 
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section 11. It would wipe away the interest of a darpatnidar 
and of other subordinate tenure-holders and would destroy 
encumbrances on the gari, subject to a limited exception. Those 
persons have accordingly been given the right to deposit the sum 
which may be shown in the Zemindar’s statement of the balance. 
The <Asfam notices must contain not only the statement of the 
claim but must state definitely that if the whole amount specified 
in the notice, in the cass of an annual sale, or in the case of mid- 
year sale, the whole of the advertised balance or such an amount 
as would reduce the arrear including any intermediate demand for 
Kartic, to less than one fourth, be not paid before the date fixed for 
sale, the sale will be held. The importance of this has been pointed 
out in the judgment of the Judicial Committee of the Privy Coun- 
cil in Nawad Khaja Ahsanulla Khan v, Hurri Churn Mosumdar 
(1). The principle which we deduce from the said decision is 
that it is essential that the claim specified in the notice must not 


-be more than what in fact is claimable, for the patnidar, darpatni- 
Gar, mortgagees and other encumbrancers may have available:to 


them an amount which may satisfy what was demandable in law 
but not the excessive demand. The fact that the Astam notice 
which has to be published under section 8 has an important signi- 
ficance for the darpatnidars, under-tenure-holders, mortgagees and 
encumbrancers and the fact that they have rights to be protected 
from the drastic effects of a ani sale cannot, in our judgment, 
be ignored. The case of Khyarannessay. Kumar Satya Bhanu 
Ghosal (2) has been cited by the respondents’ Advocate in support 
of his contention that if an amount, which the Zemindar cannot 
in law claim, be stated in the stam notice, but separately, the 
patni sale cannot be reversed on the ground that the claim made 
was excessive, whatever may be the amount of the excessive 
demand. That case, however, does not support this broad con 


-tention and the decision must be taken to have been pronounced 


on the facts of that case and the fact that the excess demand repre- 
sented a trifling sum wasa material fact, The second point urged 
in that case by the appellants’ advocate was met in the judgment 
on three grounds :— : 

(i) that the patni potfa had not been produced. It may have 
been that by its terms subsequent impositions like cesses were 
made part of the rent : ; 

(ii) that amount of cess claimed was inéonsiderable and 


(1) (1892) L. R. 19 J. A. sor; I. L. R. 20 Calc. 86. 
(2) (1929) 34 C. W. N. 548. 
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(iii) it had been shown separately in the notice. 

The second ground was sufficient to repeal the appellants’ 
contentions, for, to havea fafni sale reversed the non-compliance 
with the provisions of section 8 must be a substantial and not 
a technical one, which can be cured on the principle of de 
minimis non lex curat. 


If, however, the learned Judges meant to say (which in our 
opinion they do not) that the fact that the excessive claim, made 
in the Astam notice could not be a ground for the reversal of the 
sale, because it was shown separately from rent, however substan- 
tial the excess amount may be, we must dissent from the propo- 
sition, as being inconsistent with the principle formulated by the 
Judicial Committee in Nawab Khaja Ahsanulla’s case (1), The 
~atnidar may know that he is not bound to pay what has been 
shewn separately, but not the darfafnidars, under-tenure-holders, 
mortgagees and other encumbrancers. We accordingly hold that 
the Asfam notices in the cases before us were substantially defec- 
tive, as the excess claims made therein were for substantial 
amounts, and this constitutes a sufficient plea justifying the setting 
aside of the sale. The sales cannot accordingly stand. 


The appellants’ Advocate has only challenged the regularity 
of the publication of the 4s¢am notices which are required to be 
published on the land of the patnui¢aluk, The evidence is that 
the notices were duly published in Mouza Bahadurpore which 
is an important village included in the jatni ¢aluks. There is 
ample evidence in support of such publication, which evidence 
we believe. The second part of his argument on this part of the 
case is that there were Katcheries on the land of the patrd taluks 
and no notice having been published at any such Katcheries, 
the proceedings are materially irregular. In Makarani of Burd- 
wan vy. Murtunjoy Singh (2) the concluding words of paragraph 3 
of Section 8, sub-section (2), were construed. It was laid down 
therein that publication must be at the Katchery oz the land of the 
defaulter, and only if there is no such Katchery, then at the prin- 
cipal town or village appertaining to the ¢a/sk sought to be sold. 
The question therefore reduces itself to a question of fact; namely 
whether there was one or more Katcheries of the defaulting 
painidass within the patni taluks. 


The onus is entirely upon the Zemindar to prove that the 


(x) (1892) L. R. 191. A. 191; L L., R. 20 Cale, 86. 
(2) (aaoo L. R, 34]. A. 30; L L. R. 14 Cale. 365. 
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ME: notices had been served in terms of the Regulation [Husro Doyal 
1940 Roy Chowdhry va Mahomed Gazi Chowdhry (1); Maharaja of 
Nan poet e + € * “ a 

Rai Kiran Chandra Zurdwan v. Tarasundari Debi, (2)]. Bearing this in mind we 

Roy Bahadur now proceed to examine the evidence. 

Vv. R a 

Brojesh Chandra It is the case of both parties that years back there was Katchery 
Sen. of the patnidars in village Bahadurpore but that Katchery was 


removed about 8 or 10 years ago to the town of Jessore which is 
rot included in the patxi Zaluks, Panchanan Das, an officer of the 
appellants, admitted in cross-examination (A. 65) that rents of the 
tenants under the jafni were realised from the Bahadurpore 
Katchery when that Katchery was in existence. In answer to 
a further question he admitted that rents due from the tenants 
of Taraf Rasulpore, f.e. of the entire pafnt.taluks, were realised 
from there. The inference would follow that at the material point 
of time rents from the tenants of the jafnt falus were being 
realised from the place where the Bahadurpore Katchery was 
shifted, i.e. from Jessore, which is ata very short distance from 
Bahadurpore. This inference is strengthened by the fact that 
although a number of officers of the appellants were examined 
none of them named any Katchery of their masters within any 
cf the patni villages from which rent was being realised in 1933 
after the Katchery in village Bahadurpore was abolished. Jyotirmoy 
Roy Choudhury (A 116), the respondents’ manager, states that 
he gave definite instructions to his subordinate, Radhabullav 
_ Biswas, who was in charge of the matter of service of the Astam 
notices, to enquire ifthere was any Katchery of the defaulters at 
any of the pafni villages, and that if he found any, he was to 
effect service at such a Katchery, In cross-examination he could 
only say what he had heard and that was that there was no 
Katchery of the defaulters within the satns řaluks. Radhabullay 
states that he made enquiries and was satisfied that there was no 
such Katchery. ‘This is corroborated by Aswini Kumar Basu 
(A 75 and 76). The respondents cannot be expected to lead 
better evidence, but cogent evidence can be expected from the 
appellants who were the defaulting patnidars, if there was any such 
Katchery. All they .did was that at the close of the case (23rd 
January, 1935) they filed and exhibited some settlement hatians 
finally published about x2 years before the stam proceedings 
which showed that some plots in villages Agdia, Purulia and Hida 
‘had been recorded as being the Katcheries of the ijaradars, the 
(1) (1891) 1. L. R. 19 Calc. 699. i : i 
(2) (1832) L, R. 101. A, 19; L L, R. 9. Cale. 619, 
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appellants had been recorded as mokarari mourasi tjavadars under 
themselves as patnidars (Ex. 26 series), The relevant entries 
are at pages B. 255, 256, 271 and 279. Those three villages are 
within the fatni taluks. We agree with the Subordinate Judge 
that those Khatians do not prove the existence of those Katcheries 
in 1933, that is, that those huts were being used at that time as 
"the patnidas’s collection offices. Much better evidence, both oral 
and documentary, would have been forthcoming from the side 
of the appellants, if they had Katcheries on the lands of the gatni 
aluks in 1933, We hold that such evidence as there is on the 
record establishes the fact that at the time of the service of the 
Astam notices there was no Katchery of the defaulters on the 
lands of the patni fa/uks. This ground is accordingly overruled. 

We will now deal with the special point raised in First Appeal 
No. 132 of 1935. 

Section 8 of the Regulation requires a petition by the Zemin- 
dar to the Collector. Where there are more than one Zemindar 
under whom the fatni taluk is held the application must be a 
joint application made by all of them. The law has been 
summarised at pages 143 and 144 of the Tagore Law Lectures of 
1895 (Land-Law of Bengal by Mr. Sarada Churn Mitter, an ex- 
Judge of this Court) in a passage which has been quoted in 
extenso by the learned Subordinate Judge. Inthe case before 
us the application was made by a revenue agent, Harilal Mitter, 
onthe basis of a Muktearnama (Ex. Z 22—B 107) executed by 
‘Priyabala Sen as the certificated guardian and mother of Anuttam 
Sen who is described there as a minor. In fact Anuttam Sen 
had attained majority in August 1932 and his mother had at his 
instance made over charge to lim before the 7th March, 1933, 
[order sheet of the learned District Judge in the guardianship 
case—Exs, 12 and 12 (a)], 

The point was not specifically raised in the plaint and the order 
sheet was filed in Court on the 10th January, 1935, when the 
appellants opened their case. They were marked Exhibits on 
the rsth January when they closed their case, according to the 
usual practices of marking as exhibits documents which do not 
require proof, The respondents then opened their case and 
their manager, Jyotirmoy Roy Choudhury, was examined on the 
23rd January, 1935. He narrated the circumstances under which 
the said Muktearnama was executed. We do not think that the 
respondents were taken by surprise. It is not denied by them 
that Anuttam Sen had attained majority before the 17th April, 


123 


Civit, 


apar a 


1940. 


Nrg 
Rai Kiran Chandra 
Roy Bahadur 


Ve 
Brojesh Chandra 
Sen. 


-m mun 


124 


Civil. 


1940. 
vm 


-Rai Kiran Chandra 
Roy Bahadur 


ve 
Brojesh Chandra 
Sen, 


THE CALCUTTA LAW JOURNAL, [Vou 71. 


1933, when the Muktearnama was executed. His mother there- 
fore could not act for him on the basis that she was his certifica- 
ted guardian. The evidence of Jyotirmoy was that Anuttam took 
the Muktearnama to his mother, Priyabala, who executed the 
same in his presence. He then took the Muktearnama to Jessore 
and handed it over to the Muktear. The evidence of the 
Muktear’s clerk, Tarapada, shows tbat when he received the ` 
Muktearnama the body of the Muktearnama had not been written 
but he wrote the same in his master’s house (A 112 P. 42), 
Jyotirmoy does not state that anything was said to Priyabala in 
the presence of Anuttam as to the purpose for which the Muktear- 
nama was required. There is nothing on the record to show 
that Anuttam knew of the purpose for which the Muktearnama 
was being given by his mother and the body of the Muktearnama 
being then left in blank he could not know for what purpose his 
mother was executing the Muktearnama. Anuttam has not deposed, 
nor has Priyabala been examined. On this state of the evidence 
it cannot be said that Anuttam had authorised his mother tacitly 
(for there is no evidence of express authorisation) to sign for 
hima Muktearnama for enabling a Muktear to file an application 
for fain’ sale. The Muktear, Harilal, was accordingly not 
authorised by his Muktearnama to file any application for sale for 
and on behalf of Anuttam. On the basis of that Muktearnama 
he filed the application (Ex. Ge=B 115), The names appearing 
atthe top of that. application do not represent the signatures 
of those persons, They had been written by the Muktear’s clerk, 
On these facts we hold that no application had been. made by 
or on behalf of Anuttam Sen to the Collector for sale of the 


patni taluk. There was thus a substantial defect-and the sale of 


the bigger Zaini taluk cannot be upheld. 


We will row express our opinion onthe other points decided 
by the learned Subordinate Judge which have not been argued 
before us by the appellants? "or the respondents’ Advocates, nor 
given us, in view of the observations of the Judicial Committee 


‘of the Privy Council in Mokomed Solaiman v. Birendra Chane 


Singa (1). These points are 


(1) that there was no publication of the notices at the Collec- 
tor’s Katch ery ; 


(1) (1922) L. R. 50 I, A. 247 (254); J. L. R. so Cale. 243; 37 C. L, 
Je 561 (563). 


Vou yx] HicH COURT. 


(2) that there was no publication at the Ma? Katchery of the 
Zemindar ; 

- (3) that the notices were not served at the Jessore Katchary 
‘of the patnidars ; 


{4) thatthe Zemindars in their statement of claim had not 
given the defaulting pafnidars a credit for Rs, rros which the latter 
“had paid ; 


(5) that 15 per cent of the purchase money not having 
been deposited immediately after the sales, the sales have to be 
reversed 

and 

(6) that the suits were barred by time as there was no proper 
suit under section 14 of the Regulation before the amendment of 
the plaint onthe rath September, 1934. This point. was raised by 
the defendants in the lower Court, 


We do not see any substance in these points. Radhabullav 
Biswas, Ramesh Chandra Ghosh, the Judicial Peshkar of the 
Collector, Tarapada, the Muktear’s clerk and Harilal, the Muktear, 
- prove the service at the Collector’s Katchery. We believe the 
evidence. Radhaballavy Biswas and Bholanath Mukhopadhyay 
prove the service at the Mal Katchary of the respondents. The 

return of service Ex. X (at B roz and 163) and Ex. Y (at B 113) 
; corroborate their evidence. 


The service at the Jessore Katchery of the appellants was an 
-unnecessary service, because that Katchery was not on the lands 
of the patni ¢aluks. Still we find that the Katchery was located 
at Swarno Chataiwala’s house and that there‘ was proper service 
there. 


The pant sales were held for the arrears of the Bengalee year 
1339. Two payments, Rs. 1000 and Rs. 100 had been made 
towards fatni rent for which two receipts had been given to the 
appellants by the respondents’ manager, Jyotirmoy., According 
to his evidence the payments were appropriated towards the 
arrears of 1338 B. Są and the two receipts that. he gave expressly 
stated that fact. (A. 118, line 38), The respondents called upon 
the appellants to produce those receipts which they refused to 
do. The method of appropriations moreover are shown in the 
respondents’ account books which were produced. We accords 
ingly agree with the learned Subordinate Judge that the said 
sums were rightly appropriated to the respondents’ dues fot 
5338 B.S, l 
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It is a fact that 15 per cent of the purchase money was 
not (?) deposited by the respondents on the date of sale in terms 
of section 9, but they deposited the whole amount of the purchase 
money ‘within 8 days of the sale and that was accepted. The 
Zemindsrs themselves purchased at an amount which did not 
wipe away the legitimate claims for the year 1339 B.S. It has 
been proved by the Collector's Judicial Peshkar, Ramesh Chandra 
Ghosh, and by Ex. Z 11 (B 87), a letter written by the ‘Board of 
Revenue to the Commissioner of the Burdwan Division, that in 
such cases no deposits are to be made by the Zemindar purchaser, 
but the purchase money is to be set off against his claim. In 
any event the fact of non-deposit when excused by the Collector 
cannot be in our opinion such an irregularity which would entitle 
a party to have a gafn sale reversed. The case of Saiyed Abdul 
Jabbar v, Jitendra Kun:ar Fal Choudhury (1) furnishes a close 
analogy. 

The point of limitation raised by the respondents in the lower 
Court is of ro substance. The plaint as originally filed contained 
all necessary allegations which if established would entitle the 
plaintifis to have the sale reversed. To avoid the payment of 
ad valorem Court fees the first prayer was a prayer to have the 
sale declared illegal etc. The Court was not asked expressly 
to set aside the sale. That was added by the amendment. The 
amendment cured the defect and the plaint must be taken to 
be a good plaint from the date when it was filed.. No ground 
has been made oul that the amendment was improperly | allowed, 
[Charan Das v, Amir Khan (2)). 

The result is that both the appeals are allowed and the 
patni sales are set aside. As the appellants have failed to 
substantiate many of the points raised by them in this Court 
and in the lower Court we allow them only half costs of this Court 
and of the Court below. In appeal No, 288 full hearing fee is 
assessed at Rs. 300 (three hundred), 


A. T. M Appeals allowed, 


(1) (1939) 70 C, L. J. 4515 44C. W. N. 122, 
(2) (1920) L. R. 471, A, ass, 
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Before Mr. Justice R. Ci Mitter and Mr. Justice T. J. 
Y. Roxburgh. 


BIRENDRA NATH BASU THAKUR anp ANOTHER 
D. 
SURENDRA KUMAR BASU THAKUR AND OTHERS,“ 


Restitution, application for, pursuant to an Order of His Majesty in Council 
—Civil Procedure Code (Act V of 1908), Section 144—Limitation for such 
application ~Indian Limitation Act{ IX of 1908), schedule I, Article 181, 
aptlicability of- Power of Court to direct restitution and duty to give res- 
titution—~—Interest, when can be allowed 


An application for restitution under section 144 of the Code of Civil Proce 
dure is not an application for execution of the decree of the final court of appeal. 


An application for restitution under secfion 144 of the Code of Civil Proce. 
dure by reason of an Order of His Majesty in Council is governed by Article 181 
of the first schedule of the Indian Limitation Act and not by Article 183 of the 
first schedule to the said Act. 


The power of a Court to direct restitution is inherent in the Court itself, ft 
rests on the principle that a court of justice is under a duty to repair the injury 
done toa party by its act: 


Rodger v. Comptoir d Escompte de Paris (1) and Jat Berham v. Kedar 
Nath Marwari (2) referred to, 


The right of a party to have restitution and the duty of the court to give 
him restitution do not rest on the provisions of section 144 of the Code of Civil 
Procedure, which defines the procedure only in one class of cases requiring resti- 

_tution by enacting that the application for restitution is to be made in the court 
of first instance. The other part of the section gives the measure of restitution 
‘and „empowers that court to determine the form and amount of restitution. 


. Though ordinarily interest is a part of the normal relief given in restitution, 
it is not proper to allow interest where it appeared that no direction for payment 
of interest was given in the Order of His Majesty in Council : 


_ Forrester v. Secretary of State for India (3); L. Guran Ditta v. T, B 
Ditta (4) referred to, ` 


Application under section 144 of the Code of Civil Procedure, 
The material facts will appear from the judgment, 


| Messrs. Hiralal Chakravarii, Bhupendra Nath Chowdhury, 
Satyapriya Ghose for the Appellants, 


* Appeal from Original Orders Nos. 656 to 658 of 1996, against the orders of 
Rajendra Lal Chakravarty, Esq., Subordinate Judge, Fourth Court, Dacca, dated 
the 6th of July, 1036. 

(1) (1871) 3 P. C. 46s. (2) (1922) L. R. 491, A, 451, 

(3) (1877) L. R. 41. A, 13731. L. R. 3 Cale. 161- 

(4) (1984) 60C. L J, 2045 a¢C. W.N 377 B.C, 
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Messrs. Surajit Chandra Lahiri: and Devaprosad Ghose for the 


Respondents, 
C, As Y. 


The judgment of the Court was as follows ; 
These three appeals arise in three proceedings started under 
section 144 of the Code of Civil Procedure by three sets of plain- 
tiffs, The said plaintiffs brought a suit in the Court of the Sub- 
ordinate Judge at Dacca for possession of 3 annas r2°gundas share 


-of a property known as Taltola kaf and dazar (Title Suit No. 33 of 
‘1920), There were twenty-two defendants in that suit, On the 23rd 


January, 1922 the learned Subordinate Judge dismissed the suit 
except with regard toa share in four small parcels of land. ‘No 


“cost was awarded to any of the parties. The plaintiffs appealed to 


this Court. On the 28th May, r925 that appeal was decreed against 
nine of the defendants and the plaintifis were awarded costs of beth 
Courts against the said defendants. The said nine defendants 
preferred an appeal to His Majesty in Council and while the said 
appeal was pending the plaintifs took possession (in Title Execu- 
tion No. 174 of 192%) and took proceedings for realizing the costs 
decreed by the High Court from one of the defendants, Surendra 


Kumar Basu Thakur, in Title Execution No. 200 of 1925. Surendra 


Kumar deposited in Court a sum of Rs. 3434-4-3 representing the 
said cost on the 17th December, 1925 and the plaintifs withdrew 
the same from Court On the 6th January, 1926. The appeal to His 


. Majesty in Council was allowed on the 27th February, 1930, The 


decree of the learned Subordinate Judge was restored, except with 


‘regard to the share of the aforesaid four small parcels of land in 


respect of which a further enquiry was directed. [Kamini Kumar 
Basu v. Birendra Nath Basu (1)). The order of His Majesty in 
Council directed the parties to bear their costs throughout up to 
that stage. It further directed that “ any costs paid under the said 
decree of that Court (High Court) ought to be returned ” (Part lm 
Page 56). 

` Three applications for restitution were made under section 144 
of the Civil Procedure Code. The particulars are shewn in the 
following table :— l 


(1) (1930) L. R. 57 I. A. 117351 C. L. J. 400, 
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DATE oF |No.IN LOWER ee ‘| NAME OF THE RELIEF PRAYED 
A : 
PPLICATION. | COURT Rae. NREBAE APPLICANTS FOR. 











No. 656 of [Surendra Kumar Bose |t. Restoration of 
1936 for self and as recei- | possession jointly 
ver representing his | with the other 

brother Debendra | seven defendants. 


Kumar Basu. 
2, Refund of the 
costs realised by 
the plaintiffs 
(Rs.  3434-4-8) 
with interest. 


12-8-35 Mise, Case 
No 56 of 
1935 


27-1-1936 | Misc. Case | No. 658 of [Kamini Kumar Basu jt. Restoration of 


No. 22 of 1636 and four of the | possession jointly 
_ 1936 other nine defen- | with the other 
dants, including | defendants. 
Debendra Kumar 
Basu, 2. Mesne profits. 
No 657 of |Krishna Kumar and |i. Restoration of 
1936 Poresh Chandra | possession jointly 
Basu. with the other 
defendants. 








One of the said nine defendants, Benoy Kumar Basu, did not 
make any application but was an opposite party. Atthe hearing 
Krishna Kumar and Paresh Chandra expressly stated that they were 
all along in possession and so they did not claim mesne profits. 
The learned Subordinate Judge by his order dated the 6th July, 
1936 held that the applications were not barred by time. He 
directed restoration of possession and decreed mesne profits to the 
applicants of the first two applications according to their shares, 
He also directed the plaintiffs to refund to Surendra Kumar Basu 
the said sum of Rs, 3434-4-3 with interest at 12 per cent, per annum 
from the 6th January, 1926 till payment. 

The following points have been urged by the learned Advocate 
for the appellants : 

(i) the applications are barred by time. 

(ii) Assuming that the applications are not barred by time 

(a) interest cannot be claimed on the aforesaid sum. of 
Rs. 3434-4-3. 

(b) in any event the rate of interest allowed is very high 

(c) mesne profits cannot be allowed in favour of the applicants 
of Miscellaneous Case No. 56 of 1935. 

AND 
(d) the share of the applicarts of the’ Miscellaneous .Case 
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pes No. 22 of 1936 and of 56 of 1935 in the mesne profits is less- than- 
1940. what has been declared. 
Brenda Nath Dasa The learned Subordinate Judge has held that the applications 
Thakur are governed by Article 183 of the Indian Limitation Act. His 


Sraa Kumar view is that the applications are for enforcement of the Order of- 

Basu Thakure His Majesty in Council. This view, which has the support of the 
High Court of Allahabad [37ij Lal v. Damodar Das (1) and Sokan 
Bibi v, Baijnath Das (2)| has been challenged by the appellants’ 
Advocate, who contends that Article 181 is applicable, time running 
from the 27th February, 1930, when the order in Council was made, 
As far as we are aware there is no decision of this Court on 
the point, 

One matter must be taken to be settled in this Court, namely, 
that an application for restitution under section 144 of the Civil 
Procedure Code is not an application for execution of the decree 
of the final Court of Appeal. A different view ‘has been taken in 
some of the other High Courts but in the casa of Savoje Bhusan 
Ghosh v. Debendra Nath Ghose (3) Rankin, C. J. declined to refer 
the matter to a Full Bench fcr reconsideration of the view taken 
by this Court on the ground that cther High Courts had taken a 
different view. We are not prepared to dissent from the long line 
of cases decided by this Court and must hold that such ‘an 
application is not application for execution. It may however be 
pertinent to point out, that though there are weighty authorities of 
some of the other High Courts the other way, the view taken by 
this Court has the approval of the Full Benches, namely, of the 
Patna and of the Allahabad High Courts [Balmukund Marwari v. 
Basanta Kumari Dasi (4) and Parmeshwar Singh v. Sital Din 
Dube (5) ]. [We are not unmindful of the fact a Special Bench. of 
the Patna High Court (Pathak v, Thakur Kedar Nath (6) has over- 
ruled Balmukund’s case (4)|. It has, accordingly, been held in this 
Court that where restitution is required by reason of a final decree 
passed by a Court in India in an appeal from muffasi/ decree 
Article 181 and not 182 of the Indian Limitation Act is appli- 
cable to an application made under Section 144 of the Code of 
Civil Procedure. If Article 183 is of the same scope as Arti- 


(1) (1922) I. L. R. 44 All. 555. 
(2) (1923) I. L. R. 50 All. 767. 
(3) (1931) 1. L. R. 59 Cale. 337. 
(4) (1924) 1. L. R. 3 Pat. 971. 
(s) (1934) I. L. R. 57 All. 25, * 
(6) (1934) l L. R. 13 Pat. 411, 
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cle 182, the case before us would be guverned by Article 1817 
in spite of the fact that restitution here is required by reason of 
the Order of His Majesty in Council. It has however, been urged 
before us by the respondents’ Advocate that the language used in the 
first column of Article 183 is different from the language used 
in the first column of Article 182. The last mentioned Article 
contemplates, says he, only applications for execution of decrees 
not falling within Article 183 and no other application, while 
Article 183 contemplates not only such. applications, d.e, for 
execution, but applications of other kinds, This, he submits, is 
indicated by the use of the additional word “enforce” used in the 
last mentioned Article. There is authority for the proposition 
that the words “enforce” is of wider import than the word 
“execute.” The way in which an application to have a final 
decree under Order XXXIV, rule 5 on the basis of a preliminary 
decree passed by this Court in its Ordinary Original Jurisdiction 
was sought to bs distinguished by Sanderson, C. J. and Buckland 
and Mukherji, J.J, in Fel v. Gregory (1) from an application for 
a personal decree under Order XXXIV, rule 6 after the sale of 
the mortgaged properties in pursuance of a decree of that Court, 
lends some support to the contention that the word “enforce” is 
of wider import than the word execute.” The observation of 
Rankin, J. (as he then was) at page 846 of the report would, 
however, indicate that there is no substantial difference between the 
words “enforce” and “execute,” an observation which gets support 
from the language of Order a1, rules 31 and 32 and the marginal 
note and provisions of Order 45, rule 15 of the Code of Civil 
Procedure. Be that as it may, in our judgment it does not 
necessarily follow from the said distinction that an application 
made under section 144 to have restitution in consequence of an 
Order of His Majesty in Council is governed by Article 183. The 
matter has to be examined on broader grounds. 

The power of a Court to direct restitution is inherent in the 
Court itself. It rests on the principle that a Court of justice is 
under a duty to repair the injury done to a party by itsact, 
[Rodger v. Comptoir a’ Escompte de Faris (2); Jai Berham v. Kedar 
Nath Marwari, (3) Je The right of a party to have restitution 
and the duty of the Court to give Lim restitution do not rest 
on the provisions of Section 144 of the Code of Civil Procedure, 

(1) (1925) i, L. R. 52 Cale. 828 F., B, 

(2) (1871) L. R. 3 P. C. 465. 

(3) (1922) L. R. 491. A. 351, 
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which defines the procedure only in one class of cases requiring 
restitution by enacting that the application for restitution is to be 
made in the Court of first instance. The other part of the section 
gives the measure of res‘itution and empowers that Court to 
determine the form and amcunt of restitution. Such being the 
principle of restitution, the fiction of an implied direction by the 
final Court of appeal which had reversed an intermediate decree 
need not and, in our judgment, cannot be introduced. The 
wider words “enforce a judgment etc.” used in Article 183 of 
the Limitation Act should in our judgment be given their 
ordinary tignificance, namely “carrying out what has been 
directed to be done in the judgment etc.” The final judgment 
or decree furnished only the foundation to a claim for restitution, 
gives authority for že view that restitution is secessary. An 
application for restitution is rot one for enforcement of that 
judgment or decree but in the words of Rankin, C. J. itis an 


' application for relief which is consequential upon the Appellate 


Ccurt’s decree of reversal [Hari Mohan Dalal v. Parmeshwar 
Skau (1)]. Proceedings for restitution in our judgment are 
proceedings which are no doubt dependent upon the final result 
of the suit, but they are in a sense independent of the proceedings 
in the suit, for new issues which were rot issues in the suit, require 
adjudication for giving complete or adequate relief, The order 
for restitution is in effect a new decree ,which has to be enforced 
by another execution. Accordingly on the principles laid down 
by the Full Bench in Fel v. Gregory (2) an application for resti- 
tution cannot be regarded as one for enforcement of the final judg- 
ment or decree within the meaning of Article 183. We cannot 
accordingly agree with decisions of the Allahabad High Court in 
Madhu Sudan Das v. Brij Lal (3); Brij Lal w. Damodar Das (4) 
and Sokar Bibi v. Baij Nath Das (5). We prefer to follow the 
reasonings of Sen, J. in the last mentioned case, who inspite of his 
own personal views agreed with the decision in Baij Lal's case (4) 
on the ground that that was a binding authority on him. Article 183 
being out of the way the residuary Arlicle, Article 181, applies 
and the applications made by the respondents for restitution are 
barred by time. 


(1) (1928) I. L. R. 56 Cale. 6r (77) 
(2) (1925) L. L., R. 52 Calc. 828. 
(3) (1921) 611. C. 806. 

(4) (1922) 1, L., R. 44 All. 555. 

(5) (1928) J, Le R, 50 All. 767, 


Von 7i.| HIGA COURT, 


We now proceed to deal with the other points raised in the 
appeals, though they are not necessary on the view we have taken 
on the question of limitation. 


The Order of His Majesty in Council has expressly given a 
direction for the return of the costs which the appellants had 
‘realised from Surendra Kumar Bose, one cf the respondents, in 
execution of the decree passed by this Court. If that portion of 
the Order in Council were enforced in execution thereof interest 
could not have been realised, as there is no direction for payment of 
interest [ Forester v. Secretary of State jor India in Coucil (1)] 
In these circumstances it would not have been proper to allow 
interest, though ordinarily interest is a part of the normal relief 
_given in restitution [ Z. Guran Ditta v, T. R. Ditta(2)|. Even if 
interest had to be awarded we think that r2 per cent, per annum 
would be a high rate. Six per cent. would have been a proper 
rate. 

We think that the applicants of Miscellaneous Case No. 56 of 
1935 would have been entitled to have mesne profits, if their appli- 
cation for restitution had not been barred by time. No doubt they 
did not make a prayer for the same, but in their application tbey 
expressly stated tbat the appellants had taken possession in exe- 
cution of the decree of this Court and were still in possession. 
They prayed for restoration of possession. In these circumstances 
it would have been duty of the Court is pursuance of the power 
conferred on it by section 144 of the Coje, to allow them mesne 
profits, There is a slight miscalculation of the shares. The 
share of the applicants in Miscellaneous Case No. 56 of 1935 is 
2jroths and of the applicants in Miscellaneous Case No, 22 of 
1936 is 5/roths. 

At the conclusion of the hearing we were told that proceedings 
for execution of the order of the learned Subordinate Judge made 
under section 144 of the Code have been started. The claim of 
the respondent, Surendra Kumar Bose, to get a refund of 
Rs, 3,434-4°3 which had been realised from him by the appellants 
is not barred by time even now, for that claim can be enforced in 
execution of the Order of His Majesty in Council as that order 
expressly directs a refund. Article 183 of the Limitation Act 
would apply to such an execution. If the Order of His Majesty 
in Council had been put into execution for realising the said sum 


(x) (1877) L. R. 41. A. 139751 L. Reg Cale. 161, 
(2) (1934) 60.C. L. J. 594 ; 39 Ci W. N. 377 P.C. 
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interest could not have been allowed to Surendra Kumar Bose. 
The money had, however, been realised by the appellants from him 
in 1026. In these circumstances we intimated to the learned 
Advocates if their clients would consent to treat the application for 
execution already made as an application for execution of the Order 
of His Majesty in Council so far as it related to the realisation of 
the said sum, They have given their consent. We accorcingly 
direct the lower Court to convert the said application for execution 
into an application by Surendra Kumar Basu for execution of the 
Order of His Majesty in Council for the realisation of the said sum 
of Rs. 3,434-4-3. We have already ruled that no interest can be 
allowed ‘on the same, 

The result is that all these appeals are allowed. We direct 
the parties to bear respective costs of this Court and of the Court 
below except that the appellants would be entitled to realise from 
the contesting respondents the amount they had paid as Court-fees 
on the Memoranda of Appeals and one-fifth of the paper-book 
costs. 


P. R. Appeals allowed, 
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Champerty— Limitation—Agreement by money lenders to finance proceeds 
ings claiming succession to property—Money lenders to receive share of 
property, if recovered—Action successful— Refusal ta perform agreement — 
Action by money lenders more than 3 years after date of decree—W hether 
time runs from date of decree or from date of refusal to perform agree- 
ment— Share payable to money lender in excess of sum expended in finan» 
cing proveedings= Whether agreement thereby invalidated, 


Champertus transactions being in essence speculative, it is necessary, in apply- 


ing the principle laid down in Ram Coumar Coondoo v, Chunder Canto Mookerjee 
(1), that a fair agreement to supply funds to carry ona suit in consideration of 


t 


(1) (1876) L. R. 4 1, As 29(47) ; LOL. R, 1 Calc: 2853 (257); 
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- having a share in the property, ‘if recovered, ought not to be regarded as being, = b 
per se, opposed to public policy, to have regard not merely to the value of the - 1939: 
property claimed, but to the commercial value of the claim. Inasmuch as that eo 
has to be estimated in advance of the result, cases where the parties have weighed ‘Lala Ram Sarup 
the probabilities in a manner which has not operated unfairly should rather be mhe Gc si Wards. 
regarded as confirming their shrewd estimate of the chances than that the mane nama 


agreement should be condemned outright as unfair by reason only of the possi- 
bility that a great gain to the claimant would have had to be shared with the 
financer. Though it is not conclusive, the proportion to be retained by the 
claimant is, however, an important matter for consideration when judging of the 
fairness of a bargain made at a time, when the result of the litigation is 
problematical. i 


S. wished to establish his legitimacy as, the son of a man who had died in 
1917 possessed of considerable property and leaving him surviving two widows 
and two daughters. The Court of Wards took control of the whole estate as 

: belonging to the deceased's female heirs, leaving it to S. to obtain the decision 
of a Civil Court as to his status. S.,. being without sufficient means to prosecute 
his case, made an agreement, duly registered, with the plaintiffs, who were 
money-lenders, whereby, in return for their paying the expenses of the litigation, 
they were to receive a share of the immoveable properties, if any, recovered. 
The litigation having resulted in the award to S. of a share of the deceased’s ime 
moveable properties, and S. having died, his widow and daughter and the Court 
of Wards disputed the plaintiffs’ claim under their agreement with S., whereupon 

they, more than 3 years after the decree in S’s favour, brought an action to 
enforce the agreement. S’s suit involved difficulties arising on his father’s will 
and proving a custom derogating from the rules of Mahammedan succession: : 


Held, (1) that the action was not barred by limitation as the three-year period 
began to rus, not from the date of S’s decree but from the date when the defen- 
dants refused performance of the plaintiffs’ agreement with S. So obligation 
not being to have the property valued and the pfaintiffs’ share transferred to 
them on the day of the decree, that date could not be taken as that from which 
time should begin to run. 


(2) That even if, which was not the case, the value of the property recovered 
by S. had been such that the plaintiffs’ share had amounted to much more than 
their expenses, the agreement was yet enforceable, having regard to the difficulties 
‘with which 5. was forced in his action. 

Privy Council Appeal No. 26 of 1939 from a decree of the High 
Court, Lahore, dated March 18, 1937, (Abdul Rashid & Coldstream 
JJ.) reversing a decree of the Sub-Judge, First Class, Delhi, dated 
October 30, 1935. 

The plaintiffs Lala Alopi Parshad and Lala Ram Satrup, agreed 
to lend one Saleem Mahomed Shah, the money necessary to enable 
him to establish in legal proceedings bis legitimacy asthe son of 
Shahzada Mirja Souriya, Jab of the Moghul dynasty who had died 
in 1913 possessed of considerable property, Saleem having succeeds 
ed in his proceedings and subsequently died,. his: widow and 
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daughter refused to satisfy the plaintiffs’ claim under their agree- 
ment with Saleem, whereupon they brought the present action. 
The Suab-Judge held in favour of the plaintiffs onthe merits, but 
decided that the action was barred by limitation. The High Court 
held in favour of the plaintiffs on the points of limitation, but 
dismissed the appeal on the ground that the agreement was Inequit« 
able and detrimental to Saleem’s interests, 

The facts are stated in more detail in the judgment of the 
Board. 

J. P. Eday, K. C., and A. P. Pennnell for the Appellants, 
referred to the following cases, arguing that the burden was on the 
defendants of proving that the agreement between S. and the 
plaintiffs was unfair, and that they had failed to discharge it: 

Rajah Muttu Ramalinga Setupatt v. Perianayagum Pillai (1); 
Ram Coomar Coondoo v. Chunder Canto Mookerjee (2); Kunwar 
Ram Lal v, Nil Kanth (3); Lal Fekal Ram v, Raja Kazim 
Hussain Khan (4); Raja Rai Bhagwat Dayal Singh v. Debi Dayal 
Saku (5) ; Indar Singh v, Munshi (6). 

Wallach tor the Respondents referred to Raja Mohkkam Singh v. 
Raja Rup Singh (7) and Chunni Kuar vy. Rup Singh (8). 

Their Lordships’ judgment was delivered by C, A, Ve 


. Sir George Rankin: The appellant Lala Ram Sarup and 
respondent No, 4, Lala Alopi Parshad (herein called the plain- 
tiffs), brought the suit out of which this appeal arises in the Court 
of the District Judge at Delhion 16th October, 1928. The suit 
was brought upon an agreement of a champertous nature dated 
end October, 1920, and made Letween the plaintiffs and one 
Saleem Mahomed Shah. Saleem had since 26th January, 1920, 
been suing in the Court of the District Judge at Delhi to establish 
his legitimacy as son to Shahzada Mirza Souriya Jah of the Moghul 
dynasty, who had died in 1913 possessed of considerable property. 
Besides Saleem, Souriya had left him surviving two widows and 
two, daughters. The Court of Wards had in 1913 taken over his 
whole estate as belonging to these female heirs, giving a compas 


(1) (1874) L. R. 11. A. 209. 
(2)( 1876) L. R. 41, A. 23; 1. L. R. 2 Cale. 233, 
- {3) (1893) L. R, 201, A. 112; 1. L. R. 20 Cale. 843». 
(4) (1905) L. R, 321, A. 113; 1, L. R. 27 All, 271, 
(5) (1998) L. R. 35 1. A. 48; L L.R. 35 Cale. 420 ; 7C. L. J, 335. 
(6) (1919) I. L. Ra 1 Lahe 10174 


= (7) (1893) L. R. 20 I. A, 127 (136); L La Re 15 AH, 352 (357). 


(8) (1888) I, Li R. 11 All, 57; 
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Sionate allowance to Saleem as a temporary measure. It had been 
decided by the Chief Commissioner that the Court of Wards 
should not upon its own responsibility recognise Saleem as entitled 
to succeed to any portion of the estate, but that he should be 
invited to obtain the decision of a Civil Court, and informed that 
the Court of Wards would give all possible aid to the Civil Courts 
in order to arrive at an early decision with the least possible cost 
to the litigants, His application for a loan was not unnaturally 
refused by the Court of Wards; who gave him instead some 
ihexpert advice about bringing a friendly suit for a mere declara- 
tory decree on a court fee of ten rupees and about suing in forma 
pauperis. By June, 1919, he had approached a Muslim lawyer 
of Delhi by name Abdur Rahman. This gentleman was a Khan 
Bahadur and has since become a knight and a judge of the High 
Court of Madras. Having made an arrangement with Saleem to 
take a fee payable by monthly instalments of Rs. 100, he under- 
took the case and acted for Saleem throughout. On 26th January, 
1920, Saleem attempted to proceed in forma pauperis by filing 
an application under Order 33, Civil Procedure Code containing 
the same particulars as a plaint. He impleaded the Court of 
Wards, his father’s junior widow and daughter and the husband 
of a deceased daughter. The senior widow had died in rọrọ. 
Two schedules (P, r and P, 2) were annexed to the application 
being lists of the’ moveable and immoveable property left by 
Souriya according to such information as Saleem had been able 
to obtain. P. 2 comprised a considerable number of immoveable 
properties some of which had been held by Souriya as jagirs and 
were not heritable. The claim was for possession or administra- 
tion of the whole moveable and immoveable property left by 
Souriya on the footing that by a family custom: over-riding the 
Mahomedan law Saleem as the only son was the sole heir. He 
asked for mesne profits, accounts and enquiries and other relief 
and valued his suit atten lacs of rupees. The Court of Wards 
did not, however, fulfil the expectations which it had held out 
as regards facilitating an early decision in a friendly and inex- 
pensive suit. Mr. Modad Ali, its manager, opposed’ the grant of 
leave to sue in forma pauperis ona number of grounds, with the 
result that the Subordinate Judge on yth April, 1920, framed 
four issues and adjourned the case till 3rd August, 1920, for evi- 
dence and arguments on the question whether leave should be 
given, When August came, Saleem, despairing of progress along 
these- lines, had got inte touch with respondent No. 4, Alopi 
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aes Parshad, who at that time (and until 1923) carried on business 
1939. with the appellant, Ram Sarup, as moneylenders and bankers. . 
Pais Raui Sari Saleem succeeded in arranging that they should find the money 
v. to.pay the Court fee (Rs. 3,000) so that his suit should proceed 

The Court of Wards. . : ; ; 
ect in the ordinary way and not in forma paugeris, and also that they 
Sir. George Rankin. should meet all the expenses of the litigation, Mr. Abdur Rah- 
7 man on 27th August, 1920, applied to the Court and obtained 
leave to put inthe Court fee by 4th October. The money was 
paid into the Treasury on 3nd October and on the 8th October the 
Court made an order treating the application made under Order 33 

as a plaint, 

The agreement for finance (whichis now sued upon) is a 
registered instrument dated and October. It recites that Saleem 
had only an allowance of Rs. roo per month, that he had filed a 
case in forma pauperis, and that it could not be quickly or satis- 
factorily conducted in that way. A long list of itmmoveable 
properties is attached to the agreement: it is said to be in the 
same terms.as the list attached to the application under Order. 33. 
The agreement provides that the financiers, the present plaintiffs, 
should bear all the expenses of the case and in return therefor 
should get a three annas share of the immoveable property re- 
covered, provided that this should be increased to four annas 
should the case be taken on appealto the Privy Council. It was 
to be in Saleem’s option either (a) to have the property partitioned 
and give the plaintiffs their share or (č) to have the property valued 
and pay the plaintiffs in cash. 

It is not disputed that the plaintiffs carried out their part of 
the agreement, providing whatever money was required of them; 
such monies as had previously been raised by Saleem and paid 
to Mr. Abdur Rahman being refunded out of the sums provided 
by the plaintifs. 

The suit was decided by the Subordinate Judge on roth May, 
1925. By his judgment of that date he disposed of a large number 
of issues which had apparently been argued before him for sixteen. 
days. He found that Saleem was the legitimate son of Souriya ;. 
that a document put forward as Souriya’s will was.not proved 
and was otherwise invalid ; that the alleged family custom of 
succession excluding females was not proved ; and that the succes- 
sion to the property of Souriya was governed by the rules of. 
Mahomedan law, so that Saleem was entitled toa 14/32nds share, 
and no more. As regards the immoveable property of, Souriya. 
he found that- there was hardly any dispute, the Court of Wards 
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having filed two lists at Saleem’s instance ; but the record before 
their Lordships in the present appeal does not enable them to 
gay what properties were held to have descended to the heirs of 
Souriya. He found that the claim in respect of moveables was 
barred by limitation except as regards any moveables which came 
to the hands of the Court of Wards. He thought it unnecessary 
to direct accounts or administration as the property was under 
management by the Court of Wards, and he confined his decree 
to a direction in Saleem’s favour “for possession of 14/32nds share 
of the estate of his late father.” From this decree neither side, 
upon consideration, thought fit to bring an appeal. 

In consequence of the decision, the Court of Wards on 16th 
July, 1925, was placed in charge of Saleem’s share with retrospec- 
tive effect on the ground that he was a co-sharer with female 
wards. Soon afterwards, on ryth September, 1925, Saleem died 
leaving a widow and a daughter (defendants 2 and 3 in the present 
suit) As neither these ladies nor the Court of Wards were 
willing to recognise the plaintiffs’ claim under the agreement of 
and October, 1920, the present suit was brought against them on 
16th October, 1928, asking for a decree for possession of 21/2s6ths 
share inthe immoveable properties belonging to Souriya’s estate, 
and for partition thereof, as well as for mesne profits since roth 
“May, 1925. The plaintiffs, Ram Sarup and Alopi Parshad, gave 
evidence and called on their behalf Mr. Abdur Rahman. For 
the defendants, Mr. Modad Ali, manager of the Court of Wards, 
Saleem’s widow and a collateral relation of his called Nazir-ud-din 
were the main witnesses. The learned Subordinate Judge (30th 
October, 1925) held that the plaintiffs’ claim being a claim for 
specific performance of an agreement was by virtue of article 113 
of the schedule to the Limitation Act of 1908 barred as having 
been brought in October, 1928, more than three years from the 
date of the decree of roth May, 1925. But he found in the plain- 
tiffs’ favour that Saleem was not of weak intellect, that the agree- 
ment of October, 1920, was executed by him of his own free 
will, and that-the agreement was not unlawful nor opposed to 
public policy. The High Court on appeal (roth June, 1937) 
reversed the: trial court’s decision as to limitation, holding that 
time did not begin to run against the plaintifis on the date of the 
decree of roth May, 1925, but only when the plaintiffs had notice 
that performance was refused. But the learned judges having 
referred to the evidence as to Saleem’s being given to drink and 
being of weak intellect held that it was “highly probable that 
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Saleem Mohammad Shah was induced to enter into an -unfair 
bargain whereby he agreed to give: up property worth a lac and 
filty thousand rupees for a sum of ten or twelve thousand rupees,” 
They held that the agreement of and October, 1920, was highly 
detrimental to his interests and was inequitable and unenforceable, 
They assessed the reasonable expenses of Saleem’s suit at Rs, 8,440 
and gave the plaintiffs a decree for that sum, refusing them any 
costs on the ground that the Court of Wards had offered Rs, 8,500 
before the suit was filed. 

Upon the question of limitation their Lordships agree with 
the High Court that Saleem’s obligation under the agreement 
sued upon was not that onthe same day as that on which the 
trial Court should give judgment he should get the property par- 
titioned or valued and should transfer the plaintiffs’ share of the 
lands or pay the plaintiffs the value thereof in cash. The roth 
May, 1925, cannot be regarded asthe date fixed for the perfor- 
mance of the agreement of 2nd October, 1920. 

On the merits, however, their Lordships consider that the High 
Court have taken an unduly unfavourable view of the agreement; 
which was neither extortionate nor inequitable. ‘here is some 
dispute as to the amount of money found by the plaintiffs for the 
purposes of Saleem’s suit. The plaintiffs produce four cheques 
amounting to Rs, 19, 000 which were paid by them to Mr. Abdur 
Rahman and are dated 25rd August, 1920, (Rs. 5, 000), 13th 
January, 1921 (Rs. 500), 21st February, 1921, (Rs. ro, 000), and 
6th June, 1921 (Rs. 3,500). Both they and Mr. Abdur Rahman 
deposed that these cheques were all given for the expenses of 
the suit. The latter says that by January, 1920, he had agreed 
with Saleem for an inclusive fee of Rs. 10,000 to be paid in 
monthly instalments of Rs. roo. The widow and Nazir-ud-din 
say thatthe fee agreed on was Rs, 2, 000, but the trial judge 
thought that there was “no reason to disbelieve the statement of 
Sir Abdur Rahman that his fee was Rs. 10,000.” The learned 
judges of the High Court do not say that they disbelieve the 
statement but express the opinion that a fee of Rs, 10009 was 
highly excessive. The plaintiffs cannot’ be held responsible 
for fixing the fee, which had been settled before they were 
approached, and their Lordships think it sufficiently proved 
that the fee was paid by the plaintiffs, The learned Subordi- 
nate Judge was satisfied that “ about Rs, 10,000 in all must 
have been spent on carrying on the litigation by the plaintiffs,” 
but-as there was a junior counsel and some expense upon commis 
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sions to examine witnesses it seems reasonably clear that the expen- 
diture exceeded that figure by several thousands of rupees. 
According to Sir Abdur Rahman he got the money from the plain- 
tiffs’ cheques and used it all for the suit ; giving money to Saleem, 
who kept an account of his expenditure which he showed to Sir 
Abdur’s clerk and himself when asking for more money. It seems 
quite probable therefore that the whole Rs. 19,000 was expended 
“in this manner, and had the case gone on appeal to the High Court 
further moneys to a considerable amount might have become 
necessary. What then in the events that have happened has been 
the plaintiffs’ reward ? Itis now admitted that, asthe Court of 
Wards accounts show, the total value of Saleem’s share of his 
father’s estate is Rs. 88,753 of which three-sixteenths is Rs. 16,641. 
So that the plaintiffs have gota poor return for their venture if 
indeed they have not actually lost money by it. The trial Judge on 
a review of these matters: held that the agreement sued on was 
neither unlawful nor opposed to public policy and their Lordships 
agree. ‘The learned Judges of the High Court based a contrary 
opinion mainly upon the statement of Alopi Parshad that he had 
| seen the properties in Delhi which were mentioned in the agree- 
‘ment, and could approximately assess the value of those outside the 
-city; and that he estimated the value of them all, including the 
jagirs, atabout eight lacs of rupees. Mr. Modad Ali, the Court of 
Wards’ manager, deposed, “ The value of the property was fixed by 
the plaintiff (i. e Saleem) as ten lacs in which he claimed his own 
share, but the value of the whole property in fact was about three 
lacs,” The learned Judges of the High Court taking three-sixteenths 
of eight lacs as Rs, 1,530,000 say that by the agreement in suit 
Saleem “ agreed to give up property worth a lac and fifty thousand 
rupees for a sum of ten or twelve thousand rupees.” This, their 
Lordships think, is to mistake the business meaning of the trans- 
action. Though the Court of Wards was not minded to accept 
Saleem as Souriya’s legitimate son, he had, and was thought by his 
lawyer and by the plaintiffs to have, a good chance of establishing 
“his legitimacy. Evenso, he had certain difficulties to overcome, 
e, g., as regards the alleged will of Sourlya. But beyond that lay a 
great difficulty—that of proving a custom, in derogation of the rules 
of Mahomedarm succession, whereby he could succeed to the whole 
estate. Onthis point he would indeed appearto have had little 
chance of success. To speak of the plaintifis as though they were 
having three-sixteenths of eight lacs handed to them for ten of 
twelve thousand rupees is therefore a serious mistake. But in truth 
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the figure of eight lacs refers in part to property which was not 
heritable at all, and takes no account of any mortgages or charges, 


‘still less of any question as to debts left by Souriya. The shrinkage 


in the value of Saleem’s inheritance to the figure of Rs. 88,753 
may be due in part toa fall in values not expected in October, 
1920; but even that is not a contingency too remote to be taken 
into account by business men striking a bargain for the finance of 
a suit to recover immoveable property. The High Court’s conclu- 
sion appears to have been influenced by the evidence that Saleem 
was given to drink and of weak intellect. Thisthey regard as 
rendering it “ probable that he was induced to enter into an unfair 
bargain. ” But there is no evidence that the agreement sued upon 
was entered into by him while under the influence of drink and 
much to show that he took along time to consider it, consulted 
with his wife and his lawyer and fully understood it. The evidence 
that he was of weak intellect is very thin indeed, and Sir Abdur 
Rahman denied this though he admitted that Saleem was occa- 
sionally intoxicated. The trial Judge had very correctly dealt with 
the evidence upon this aspect of the case and had found against 
the contentions of the defendants, which the High Court appear to 
have accepted onthe ground that they were “ highly probable.” 
The fairness of the agreement of 2nd October, r920, must be con- 
sidered independently of unproved suggestions that it may have 
been improperly obtained, 

Champertous transactions are in their essence speculative and 
the fairness or otherwise of a particular bargain is almost always 
open to some debate. Saleem was a poor man with a reasonable 
and, as it turned out, a just claim. He was put by the Court of 
Wards in the position of having to undertake expensive litigation, 
He was well justified in his own interest in resorting for finance to 
persons willing to take a risk ; and the plaintiffs were prima facie 
justified in helping him to his rights upon terus that they would 
share in his good fortune if he succeeded and lose their money 
if he failed. Not only is there no proof to support the suggestion 
that the agreement of 2nd October, 1920, was obtained by unfair 
means or was not fully considered by Saleem and freely accepted 
by him, but in the events. which haye happened it appears that, 


-after taking all risks of the suit being unsuccessful, the plaintiffs 


notwithstanding that it succeeded are likely=to put it no higher=m 


-to gain little or nothing by the transaction. Had the suit 
-succeeded in all respects the plaintiffs’ reward would doubtless have 
-been high but Saleem would have become a rich man retaining 
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thirteen annas in the rupee. In applying. the principle that “a 
fair agreement to supply funds to carry on a suit in consideration 
of having a share of the property, if recovered, ought not to be 
regarded as being, Jer se, opposed to public policy” [Ram Coomar 
Cocndoo y. Thunder Canto Mookerjee (x)| it is essential to have 
regard not merely to the value of the property claimed but to the 
commercial value of the claim. This hasto be estimated by the 
parties in advance of the result; and where they have weighed 
the probabilities in a manner which has not operated unfairly, it is 
More reasonable to regard this as confirming their shrewd estimate 
of the chances, than to condemn the agreement outright as unfair, 
by reason only of the possibility that a great gain to the claimant 
would have had to be shared with the financier. Though it is clearly 
not conclusive, the proportion to be retained by the claimant is an 
important matter to be considered when judging of the fairness of 


a bargain made at a time when the result of the litigation is 


problematical. The uncertainties of litigation are proverbial; and 
if the financier must needs risk losing his money he may well be 
allowed some chance of exceptional advantage. Their Lerdships 
agree with the trial judge in thinking that the agreement of znd 
October, 1920, is valid and binding. 

The order to be made on this appeal should, in their Lordships’ 
opinion, direct that the appeal be allowed, and the decree of the High 
Court dated 18th March, 1937, set aside; declare that the agree- 
ment dated and October, 1920, should be specifically perform: 
ed ; that the defendants should be permitted to elect whether to 
have a valuation of such of the properties mentioned in the said 


agreement as were recovered by Saleem Mahomed Shah in Suit 


No. 235/127 of 1920-22 in the Court of the Senior Subordinate 
Judge at Delhi and to pay three-sixteenths of such value to the 
plaintiffs, or to have a partition thereof; that the présent suit 
should be remanded to the trial Court for further consideration in 
accordance with these ditections and such other directions in that 
behalf as the High Court may think fit to give, having regard to 
the fact that some of the said properties ate undet management 
by the Court of Wards. Their Lordships will humbly advise 
His Majesty accordingly. The defendants must pay the plaintiffs 
costs in the trial Court and in the High Court as also the appel- 
lants costs of this appeal. ; 

Lambert & Whites Solicitors for the Appellants. 

The Solicitor, India Office e Solicitor for the Resprndeit. 

R., €. C, Appeal allowed, 

(3) (1876) L, R. 4L A. 23 (47) ; L L. R. 26 Cale, 233 (259). 
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Before Mr, Justice B, K. Mukherjea. 


HARI PADA MUKHERJEE AND OTHERS 
Ya 


ELOKESHI DEBI FOR SELF AND SHEBAIT OF SRI SRI 
ISWAR SRIDHAR JIU THAKUR AND OTHERS.* 


Suit for declaration of title—Detty, when a necessary party—Shebaitship, tf 

` property—Gift by a Hindu, if valid without registration—Transfer 
of Property Act (Act IV of 21882), Section 123—Ante-nuptial agreement, 
tf creates title by ttself— Fart perfor mance, doctrine of, applicability of. 


In cases where the interests of a deity are likely to suffer it is absolutely 
necessary that the deity should be added as a party to a suit and should be 
represented by perfectly disinterested persons : 


Bimal Krishna Ghosh v. Gunendra Krishna Ghose (1); Pramatha v. 
Pradyumna (2) and Kanhaiya Lal v, Hamid Ali (3) referred to, 


Where the properties are found to belong to the deity and the plaintiff 
wants to establish her title as shebait along.with the defendant and recover 
possession of the lands as such, the deity’s title is not disputed by either side 
and the whole controversy centres round the point as to whether the plaintiff has - 
bucceeded in establishing her rights to the Shebaitship as one of the heirs of 
her father : 


Held, that as the interests of the deity are not likely to be affected in any 
possible way as a result of the decision, the deity is not a necessary party to 
buch a suit. 


Where the said properties are possessed and controlled not by all the shebaits, 
but by the plaintiff’s father and the other shebaits have never asserted 
any right or title as shebaits to these properties or had any control over the 
income of them for the purpose of delayang the expenses of the Sheba and Puja 
of the Idol; < 


Held, that the co-shebaits are not necessary parties, as the suit is not 
instituted on behalf of the deity but simply to establish her title and right as 
shebait. 


Narendra Nath Kumar vy. Atul Chandra Banerjee (4) distinguished. l 


*Appeal from Appellate Decree No. 502 of 1938, against the decree of 
Dinesh Chandra Sen, Esq, Subordinate Judge, Birbhum, dated the 22nd 
November, 1937, reversing that of J. S. Gupta, Esq, Muasi, Suri, dated the 
gth Decethber, 1936. 

(1) (1937) 41 C. W. N. 728. 

(2) (1925) L. R, 521. A. 245 ;1, L. R. s2 Cale. 809; 416. La J. 5st. 

_ (3) (1933) L, R. 60 I, A. 263 ; 58 C, L. J. 443 
` () (1917) 27 C. L. J. 605, 
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After the passing of Transfer of Property Act, 1882, a gift of immovable 
property and the shebaiti right by a Hindu can only be made by a registered 
instrument and oral gift oven though accompanied with possession, is not valid 
and cannot confer a valid title. 

Lallu Singh v. Gur Narain (1) and Dharmodas Das v. Néstarint Dasi (2) 
referred to. 

An ante-nuptial agreement by a Hindu father in favour of his maiden daughter 
promising to transfer his properties absolutely to such daughter on consideration 
of her marrying one H who would remain in the family as ghar-jamai would not 
by itself create title in the maiden daug hter. 


Arif v. Jadunath Majumdar (3) and Fir Bakhsh v. Mahomed Tahar (4) 
referred to, ~ 

Pran Mohan Das v. Hari Mohan Das (5) dissented from. 

There could not be any valid agreement between father and his minor 
daughter, which could be recognised as binding in law. 


The English doctrine of part performance is not available in India by way of 
defence to a suit for ejectment except under the provisions of section 
§3A of the Transfer of Property Act and in cases in which that section is 
applicable. 

To invite the application of the doctrine of part performance as Jaid down in 
Walsh v. Lonsdale (6), it is necessary to prove that there was a valid contract 
-in-pursuance of which possession was taken and the agreement was also of sucha 
description that it was capable of being specifically enforced at a time when the 
subsequent suit for ejectment came to be determined. 


Appeal by the Defendants, 

Suit for establishment of title and for recovery of possession. 

Messrs. Sitaram Banerji and Hariprosanna Mukherjee tor the 
Appellants. 

Myr, Apurbadhan Mukherjee for the Respondents, 

The judgment of the Court was.as follows : 


This appeal is on behalf of defendants Nos. t to 4 and 6 and 
arises out of a suit commenced by the plaintiff for establishment 
of her title to an one-third share of the properties described in the 
schedules to the plaint and for recovery of possession of the same 
jointly with the defendants. 


The plaintiff's case was, that the properties in suit originally 


(1) (1922) L L. R. 45 AIL 115. 
- (2) (1987) 1. L. R, 14 Cale. 446. 
(3) (1931) L. R. 581. A. 91; LL. R. 58 Cale, 1235 ; 53 C. L. J. 359. 
(4) (1934) L. R. 6r I. A. 388; 60C, L. J. 370. 
(5) (1924) L L. R. 52 Calc: 425.7 
(6) (1882) 21 Ch, D. 9e . 
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cit: belonged to three brothers, namely, Bhabataran, Nimai and 
1940. Rakhal, in equal shares. Ol these three brothers Rakhal died first 
ea leaving as his heiress, a childless widow named Kiranbala, who, 
Mukherjee was defendant No. 5 in the suit. After tat Bnabataran died; he 
Blokeshi Dehi, Pad no wife or son living at the time of his death and was survived 
-æ by a widowed daughter who i- defendant No. 6 in the suit and who 


could not inherit his property according to tbe rulesof the Hindu 
law.. Nimai, the surviving brother, inherited the one-third share, 
of Bhabataran and this together with his own one-third gave him 
a two-thirds share in all the scheduled properties. — 

Nimai died in 1918 leaving behind him his widow. Khudumoni 
and five daughters of whom tte plaintiff is one. Khudumoni died 
within a few months after her husband’s death and, according to 
the plaintiff, the two-thirds share of Nimai in all the properties 
devolved, after the death of Khudumoni, upon his maiden 
daughter, Abhoya. Abhoya was married to Haripada, defendant, 
No. r, and had two daughters and one son who are defendants 
Nos. 2 to 4 in the present suit. Abhoya died in April 1935 and. 
the plaintiff’s case is that the property which she inherited from 
Nimai devolved, after her death, on the two surviving married 
sisters, namely, the plaintiff and go forma defendant No. 7, the 
other two sisters having died inthe meantime, The plaintiff, it is 
said, went to possess the properties sometime in Chait, 1342 
B. S., but was obstructed by the defendants which obliged her to 
institute the present suit. 

In paragraph 6 of the plaint it was specifically stated that the 
ka schedule properties were incorrectly recorded in C. S. records 
as debutter property of the family deity Sridhar Jiu, In case these 
properties were found to be debuttery, the plaintiff claimed to re- 
cover joint possession of the same to the extent of her share on 
establishment of her title as Shebait by right of inheritance from 

-` her father, Nimai, . 

A number of defences were raised -by the contesting defendants 
and they may be classified under three heads. In the first 
place, objections were taken to the frame of the suit and it was 
contended that the ka schedule properties being dedbutter properties 
it was incumbent upon the plaintiff to make the deity itself as 
also the other s/edai?s parties to the suit. 

The second point raised related to the one-third share of 
Bhabataran and it was urged that though defendant No. 6 as a 
childless widowed daughter could not inherit that share, she 
had enjoyed and held that share adversely against all the coe 
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sharers since the death of her father and thereby acquired a good 
title to it by adverse possession, This share, it was sail, the 
defendant No. 6 subsequently made gift of in favour of defendant 
_ No. 2 who was the present owner of the same. 

The third and the main defence taken by the defendants, 
was that Abhoya did not hold the properties in the limited interest 
of a Hindu female heir, but in absolute ownership by virtue of an 
ante-nuptial agreement and a gift made by her father during his 
life-time. The result was that the properties were s¢ridhkan 
properties in her hands and devolved after her death on her own 
children to the exclusion of her father’s heirs. 

The story told by the defendants as regards this ante-nuptial 
agreement was as follows: Nimai who had no son wanted to have 
a son-in-law who could stay with him in his house and look after his 
property. As the other sons-in-law were not willing to remain in 
his house, he wanted to marry his youngest daughter Abhoya to 
somebody who would consent to live with him as his GAazjamai. 
Haripada, defendant No, 1, was selected for this purpose and he 
was brought into the family some years before he was actually 
married to Abhoya. Abhoya being extremely young the marriage 
could not be solemnized during the life-time of Nimai, but the 
latter made an ante-nuptial promise to the effect that if Haripada 
would marry Abhoya and remain in his family as his Gharjamat 
he would leave all his properties to his daughter Abhoya in abso- 
lute right. In pursuance of this agreement it is said he made an 
oral gift of all his properties including the Shebaiti right in favour 
of Abhoya just bef ore his death. After the death of Khudumoni 
Haripada married A bhoya and remained all. along in the family 
in accordance with the terms of the ante-nuptial agreement. The 
defence, therefore, was that Abhoya did acquire an absolute right 
in all the properiies both by oral gift as well as by the ante-nuptial 
agreement which was perfected by her marriage with Haripada. 

The Munsif who tried the suit decided all these points in 
favour of the contesting defendants and dismissed the plaintiff’s 
suit. On appeal by the plaintiff all the findings and the decision 
of the Munsiff were set aside and the plaintifi’s suit was decreed. 
It is against this decision that the present Second Appeal has 
been preferred. 

Mr. Sitaram Banerji who appears in support of this appeal 
has contended in the first place that the plaintiff’s suit was bad 
in Jaw and it was not maintainable, so far asthe ka schedule 
properties were concerned, without making the deity and the other 
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“ 


ayir. co-shebaits parties to the suit, I do not think that there is any 
oe substance in this contention, As regards the 4a schedule proper- 
Hari Pada ties which are found to belong to the deity Sridhar Jiv, the plain- 
Mukherjee tiff wants tc establish her right as Shebait along with defendant 


Elokeshi Debi. No. 7 and recover possession of the lands as such. The deity’s 
= title is not(?) disputed by either side and the whole controversy 
centres round the point as to whether the plaintiff has succeeded 
in establishing her rights to the Shebaitship as one of the heirs 
of her father. To such a suit I do not think the deity would be 

a necessary party. 

As was pointed cut by this Court inthe case of Bimal Krishna 
Ghose v, Gunendva Krishna Ghose (1) on authority of the pro- 
nouncements of the Judicial Committee in Pramatha v. Pra- 
dyumna (2) and Kanhaiya Lalv. Hamid Ali (3), that in all cases 
where the interests of the deity are likely to suffer, it is absolutely 
necessary that the deity should be added asa party to the suit 
and should be re presented by a perfectly disinterested person. 

In the present case it seems clear that the interests‘of the 
deity are not likely to be affected in any possible way as a result 
of the decision. The only point in controversy is as to whether 
the plaintiff is a Shebait or not and as Shebaitship itself is a pro- 
perty any dispute regarding such property as between rival 
claimants none of whom challenges the title of the deity can 
possibily affect the interest of the deity. I do not think also 
that the other alleged co-shebaits are necessary parties to the 
suit. It is admitted on both sides that none of these other shebaits 
are interested in the. property described in schedule ka of the plaint 
and the C. 5, records do not mention their names. I do not know 
when the ġa schedule properties were dedicated to the deity, but 
it seems clear that these properties were possessed and controlled 

. not by all the shebaits, but belonged to the branch of-Uma Charan 
Bakshi, the father of Nimai, and none of the other shebaits whoever 
they may be, have ever asserted any right or title as shebaits to 
these properties or had any control over the income of them for- 
the purpose of defraying the expenses of Sheba and Puja of the 
idol, This being the position Ido not think that the principle 
enunciated in the case of Narendra Nath Kumar y. Atul Chandra 
Banerjee (4), upon which reliance has been placed by Mr. Banerji, 


(1) (1937) 41 C. W. N. 728 

(2) (1923) L. R. 521. A, 245; I, L. R. 52 Cale. 809; 41 C. L. Je gst, 
2) (1933) L. R. 60 I A. 263 7 88C. L. J. 443. l 
© (4) (1917) 27 C. L, J. 605, 
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can have any application to the facts of the present case. It is not 
a suit which the plaintiff has instituted on behalf of the deity, but 
it is simply to establish her right and title as shebait to these parti- 
cular properties ; and inthis suit to establish her right and title as 
Shebait to certain specified properties none need be made parties 
who are not interested in disputing and in fact do not dispute, her 
claim. 

The second contention raised by Mr. Banerji relates to the 
question of the ante-nuptial agreement and gift upon which the 
defendants’ case is primarily founded. Mr. Banerji argues that the 
Court of appeal below had not come to proper findings on this 
point and asa matter of fact Abhoya did acquire an absolute right 
to the scheduled properties both under the oral gift as well as under 
the ante-nuptial agreement which was perfected by part performance 
on her side. Assuming that Nimai had made a gift of all his secular 
properties and his Shebaiti right absolutely in favour of Abhoya 
before be died and assuming also that the gift was accepted by and 
on behalf of the daughter, I fail to see how without any registered 
document a gift of immoveable properties could be valid at all after 
the passing of the Transfer of Property Act of 1882. 


Section 123 of the Transfer of Property Act is applicable to the 
Hindus and it applied to the Hindus even before the Amending 
Act XX of 1929 was passed. The old section 129 left untouched all 
the other provisions of Hindu Law relating to gift except matters 
which came under the purview of section 123 of the Transfer of 
Property Act, Therefore the rule of Hindu Law relating to the 
formalities of a valid gift must be deemed to be abrogated by 
section :23 of the Transfer of Property Act and no gift infer vivos 
of an immoveable property could be validly made after the passing 
of the Act except by a registered document as contemplated by 
section 123 [vide Zallu Singh v, Gur Narain (1); Dharmodas Das 
v, Nistarini Dasi (2).] 

Mr. Hariprosanna Mukherjee in reply says that it was not a gift 
infer vivos, but was in the nature of a donatio mortis causa and cons 
sequently the rule of Hindu law relating to such kind of gift was not 
trenched upon by old section r29 asit stood before the passing 
of the Amending Act of tọ:9. There is no foundation, however, 
for a case like this made either in the pleadings or in the evidences 
Ít was nobody's case that the gift alleged to be made by Nimai was. 
inthe nature of a conditional gift which could be revoked if he 

(1) (1922) |. L. R. 45 All. 115. 

(2) (1887) L. L, R. 14 Cale, 446, 
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recovered from the illness. On the other hand the case attempted 
to be made throughout on the part of the defendants is that as the 
marriage could not be solemnised during the lifetime of Nimai, 
Nimai made an irrevccable gift on his death bed for the purposeé of 
making the ante-nuptial agreement entered into beforehand, com- 
plete and final. ln my opinion, therefore, the oral gift alleged to 
have been made by Nimai in favour of Abhoya at the time of his 
death could not confer a valid title on the latter and it cannot be 
said that it was her sf7idkan property which should go to her own 
heirs after her death. | 


The other ground upon which Mr. Banerji rests his case is, 


in my opinion, equally unsupportable. Assuming that there was 


antesnuptial agreement under which Nimai promised to transfer 
his properties absolutely to Abhoya on consideration of her marry- 
ing Haripada who was to remain in the family as Gharjamat, 
this agreement could not, by itself, create title in Abhoya. Mr. 
Banerji argues that as in part performance of the contract Abhoya 
and her heirs were in possession of the property in pursuance 
of that agreement, it was no longer open to the plaintiff who stood 
in the shoes of Nimai, to recover possession of these properties. 


Reliance has been placed in this connection upon the decision 
of this Court in the case of Fran Mohan Das v, Hari Mohan 
Das (1). This case was decided long “before the pronouncements 
of the Judicial Committee in Arif v, Jadunath Majumdar (2) 
and Fir Bakhsh vy. Mahomed Tahar (3), were made. 


As the law has been authoritatively laid down by the Judicial 
Committee the English doctrine of part performance is not avail- 
able in India by way of defence to a suit for ejectment except 
under the provisions of Section 533A of the Transfer of Property 
Act and in cases to which that section is applicable. It is con-- 
ceded by Mr. Banerji that Section 53A is not applicable to the 
facts of the present case and, consequently, the doctrine of part 
performance cannot be invoked by him in support of his case. 
Mr. Banerji in the last resort attempted to fall back upon the 
doctrine of Walsh v. Lonsdale (4). I do not think that that 
doctrine is also of any assistance to his clients, The doctrine of 
Walsh v. Lonsdale (4) as is well known is based upon the ptinciple 
that equity regards all that as done which ought to have been 


* (9) (1924) I. La R. §2 Cale, 425. 
(2) (1931) L. R. 581. A. ot; IL L, R. 58 Calc, 1235 5 53 C. L. J. 359: 
13) (1934) L. R. 611, A, 288 ; 60 C, L, Je 370. ; 
(4) (1882) a1 Ch. D. 9. 
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done, and if the defendant in. an action of ‘ejectmént had an en 
forceable right to enforce specific performance of a contract entered 
_into, entitling bim to remain in occupation of the land, it 
would furnish a complete defence- to-the action commenced by 
the plaintiff on the strength of the legal title. | 

To invite the application of this doctrine it Is necessary to 
prove in the first place that there * was a valid contract in pursu- 
ance of which possession was taken and the agreement is also 
-of- such a d<scription that it was capable of being specifically 
enforced at a time when the subsequent “suit for ejectment came 
to be determined, The difficulty in the way of ‘Mr. Barerji’s 
clients is this that in the present case Abhoya was admittedly a 
‘minor at the time when the contract was entered into and there 
could be no valid agreement between Nimai on thé cne hand 
and Abhoya onthe other which could be recognised as binding 
in law. There could be no talk therefore of any specific per- 
formance of such contract at the time when the ejectment suit 
was commenced, It is also difficult to say that possession was 
xeally taken in pursuance of the ante-nuptial agreement in the 
present case, There is no convincing evidence in this case to 
‘show that Abhoya was in possession of the properties during the 
life-time of Khudumoni. © She undoubtedly took possession after 
the death of Khudumoni, but that certainly could be referable to 
her character as an heir of Nimai after the death of the latter 
and it cannot unequivocally refer to the ante-nuptial contract. 

This being the position, I have no hesitation in affirming the 
‘decision of the lower appellate Court and in dismissing the appeal. 
` ` Tbe result is that the appeal is dismissed. I make no order 
as to costs in this appeal. y 
-Pe R. ~ -` Appeal dismissed, 
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Before Mr. Justice N. G. A. Edgley and Mr. Justice 
A S M. Akram, 


GOBARDHAN DUBEY 
D, 
KHIROD CHANDRA BANERJEE,* 


Criminal Procedure Code (Act V of i808), section 145, order under—Finding 
of Magistrate as to apprehension of breach of peace~—Hxistence of dis» 
pute, absence of—Duty of Magistrate—Finding of forcible dispossession, 
tf necessary. 


A finding as to the apprehension of a breach of peace at the time of insti- 
tution of the proceeding is sufficient to give a Court jurisdiction to proceed 
with a matter under section 145 of the Code of Criminal Procedure. 


In the final order recorded by å Magistrate with regard to the question 


‘of possession, it is not necessary that there should be any further finding on 


the question of the imminence of the breach of peace. All that is necessary 
at that time for the Magistrate to decide is whether any and each of the 
parties was on the date of the order before-mentioned in such possession of the 
said subject. 


If in fact one of the parties to a dispute under section 145 of the Code of 
Criminal Procedure during the course of the trial is able to show that no 
dispute exists which is likely to cause a breach of the peace, such party.is 
at liberty to do so in view of the provisions of sub-section (5) of section 145 of 
the Code of Criminal Procedure, If he succeeds, the Magistrate is bound to 
cancel his order. 


The absence of a finding on the question of forcible dispossession of the 
first party in a proceeding under section 145 of the Code of Criminal Pro- 
cedure is unnecessary and does not affect the validity of an order passed by 
a Magistrate if it contains a finding as to the possession of the first party. 

Reference under section 438 of the Code of Criminal Pro- 
cedure. 


` 
The material facts will appear from the judgment and from the 
following extracts from the order of “Reference”. 


History oj the case è 


“A proceeding under section 145, Criminal Procedure Code 
was instituted against the petitioner the 2nd party in respect of the 
possession of cadastral survey plot No. 1744 in Mouza Naihati, P, Si 
Naihati in November, 1938, at Barrackpore. Rai S. C., Bhattachayji 
Bahadur, Hony, Magistrate, tst class, by his order dated 22nd 


"Criminal Reference No. 191 of 1939, by R. K. Roy, Esq., Additional 
District Magistrate, 24 Parganas, dated 10th October, 1939. 
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July, 1939, held that the first party was in possession of the land 
in dispute and that he was forcibly dispossessed by the petitioner 
not more than two mouths prior to the date of the preliminary order 
passed under section 145, Criminal Procedure Code. He directed 
that the first party should remain in possession of the land until 
he is evicted by a competent Court of law and that the petitioner 
the and party must not create any trouble in the first party's remain- 
ing in possession of said plot of land, 

“The grounds upon which in the opinion of the Court the order 
should be revised. 

“y. The learned Magistrate did not. take into consideration 
the fact that the first essential requisite of such a proceeding viz. 
the imminent apprehension of any breach of the peace, has not 
been made out by the evidence on record, The order of the 
Magistrate does not contain any finding at all on this point. The 
learned Magistrate on the contrary came to the finding that the 
first party had been forcibly dispossessed from the disputed land 
within two months of the date of the proceedings, This is no- 
body’s case and there is no evidence to this effect, the case of 
the first party merely being that the second party had been 
threatening to take possession of this land. The preliminary 
police report also stated that there was no such apprehension— 
in the circumstances the proceeding should not have been persisted 
with at all and the parties should have been referred to the 
Civil Court for the determination of their respective rights and 
title, 

“2, The learned Magistrate appears to have based his opinion 
regarding the possession of the zst party to great extent upon 
documentary evidence which has no connection with the disputed 
land, The Civil Court judgments (Exhibts r4) nowhere men- 
tion this particular plot of land in dispute and their connection 
with it appears to have been assumed by the learned Magistrate 
without any evidence to establish this connection. 


“The learned Magistrate also admitted the oral testimony of 
P. W. 2 regarding the contents of certain documents which were 
neither produced nor ‘proved in the Court. This appears to 
have been a material irregularity on a point of law and the 
order of the Magistrate would appear to be liable to be set aside 
on this ground also.” 

Mo. Prafuila Kumar Banerji for the Reference. 

Messrs, Biralal Ganguly and Sudhir Chandra Choudhury 
against the Reference, , 
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CRIMINAL. The judgments of the Court were as follows: 


1940. Edgley, Ja sIn this case the learned Additional District 
bad ind j 
Gobardban Dubey Magistrate of the 24 Parganas has madea reference to this Court 
meds . under section 438 of the Code of Criminal Procedure in regard to 
Khirod Chandra . : 
Banerjee. an order passed by Mr. S. C. Bhattacbarjee, Honorary Magistrate 
y núi. i of Barrackpore, in respect of a proceeding under section 145 of the 
== Code of Criminal Procedure. The learned Honorary Magistrate 
had directed that the first party should remain in possession of the 
disputed land until he was evicted by a competent Court, but the 
learned Additional District Magistrate has recommended cua this 
order should be set aside. 
. - The main ground upon which the learned Additional District 
Magistrate has based his reference is that the crderof the trial 
Court does not contain any finding to the effect that there was an 
imminent apprehension of any breach of the peace. He also adverts 
to the fact that the learned trial Magistrate’s judgment contained. 
a finding tothe effect that the first party had been forcibly dis- 
possessed from the disputed land although this was no part of the 
first party’s case. He further criticises the procedure adopted by 
the first Court in relying upon certain documents which apparently 
had no reference to the case, 

With regard to the question of the absence of a finding in the 
order of the learned Magistrate on the question of an apprehension 
of a breach of the peace it appears from the initial proceedings, 
which were drawn up onthe r4th of December, 1938 by Sub- 
Divisional Magistrate of Barrackpore, that the learned Magistrate 
at that time was satisfied of the existence of a dispute likely to 
-cause a breach of the peace. This finding at the time of the insti- 
tution of the proceedings was sufficient to give.the Court jurisdic- 
tion to proceed in connection with this matter. Having regard to 
the provisions of section 145{4) of the Code of Criminal Procedure 
it would nct appear to be absolutely necessary that in the final 
order recorded by the Magistrate with regard to the question of 
possession there should be any further finding on the question of 
the imminence of a breach of the peace, All that is necessary at 
that time is for the Magistrate to decide “ whether any and each 
of the parties was on the date of the order before-mentioned in 
such possession of the said, subject.” , We find in this case that 
the judgment of the learned Honorary Magistrate in fact contains a 
clear finding to the effect that the first party was in possession of 
the land and this must be regarded. asa finding of a fact,” It is 
true that if, in fact, one of the parties to a dispute under section 145 





Vou. 71.) HIGH COURT. 


of the Code of Criminal Procedure during the course of the trial 
is able to show that no dispute exists, which is likely to cause a 
breach of the peace, such party is at liberty to doso in view of 
the provisions of sub-section (5) of section 145 of the Code of 
Criminal Procedure. If he succeeds, the Magistrate is bound to 
cancel his order. It would appear, however, in this case from the 
mere fact that the learned Magistrate did not carcel the order that 
the parties in this case either did not attempt to show thata 
dispute likely to cause a breach of the peace did not exist, or if 
they did so, they failed to convince the learned Magistrate on this 
point, 

As regards the second point upon which the reference is based 
it is true that ro order of the learned Magistrate contains a finding 
to the effect that the first party was forcibly dispossessed by the 
second party, and, as pointed out by the learned Additional District 
Magistrate, such dispossession was not, in fact, a part of the first 
party’s case, but there can nevertheless be no doubt that tnere was 
a serious dispute with regard to the possassion of the plot’of land 
which is the subject-matter of the proceedings under section 145 of 
the Code of Criminal Procedure and on this point the trial Court 
came to a finding under the first part of sub-section (4) of 
section 145 of the Code of Criminal Procedure. We are of opinion 
that further finding on the question of the forcible dispossession of 
the first party was unnecessary, but it does not affect the validity of 
the order of the learned Honorary Magistrate in so far as it contains 
a findiog with regard to the possession of the first party. 


As regards the last point it is quite clear from the order of the 
trial Conrt that this order was passed not only upon documentary 
evidence but upon oral evidence and as already pointed out the 
finding of the learned Honorary Magistrate on the question of 
possession must be regarded as a finding of fact. 

Having regard to the circumstances set forth above, we do not 
think that sufficient grounds have been made out to justify us in 
accepting this Reference which must accordingly be rejected. 


Akram, J. s—I agree. 


P, R. Reference rejected, 
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-PRIVY COUNCIL, 


PRESENT- Lord Thankerton, Lord Romer and Sir 
George Rankin. 


THE COMMISSIONER OF INCOME-TAX, 
BOMBAY PRESIDENCY, SIND AND 
BELUCHISTAN 


D. 


THE AHMEDABAD ADVANCE 
MILLS LIMITED. 


(On APPEAL FROM THE Hica Court or JUDICATURE 
at Bompay.] 


Revenue-—Income tax—Bonds held by Indian Company—JInterest payable in 

| England- Used for purchase of plant in England—Plant sent to Company 
in India for use in business~Whether interest “Received in British 
India — Whether liable totax—Indian Income Tax Act (XI of 1922), 
section 4. 


The Indian Income Tax Act only charges income with tax, and it so charges 
it whether it accrues or arises or is received in British India or is deemed so to 
arise, accrue or be received by reason of being brought into British India. H, 
however, income arising or accruing outside British India is spent, or otherwise 
so dealt with that it ceases to be income instead of being brought into British 
India, it is not chargeable to taxunder the Act merely because the community 
on which it has been spent or into ‘which it has been turned is subsequently 
brought into British India. That doesnot mean, however, that income received 
abroad must be brought into India in the form in which it is received in order to 
be chargeable to tax. 


Privy Council Appeal No, 19 of 1939 froma decision of the 
High Court, Bombay, dated September 27, 1937, (Beaumont, C. Ja, 
and Blackwell, J.) given on a reference under section 66(2) of the 
Indian Income Tax Act, 1922. 


The respondents, Ahmedabad Advance Mills Limited, carried 
on the business of cotton spinners and weavers in British India and 
owned certain sterling bonds of the Government of India the 
interest on which was payable in England. The interest on those 
bonds having in the year ending the 31st March, 1936, been paid 
in England to agents of the respondent company the latter used it 
for the purchase there of mill stores and machinery which they 
had sent out to them in India. The income-tax officer having 
assessed the respondents to tax for the yearin question on the 
amount of the interest so expended, as being * income brought intg 
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British India” within the meaning of section 4(2) of the Act of 
1922, the company appealed to the Assistant Commissioner who 
dismissed the appeal. The Commissioner of Income Tax then, at 
the request of the company referred the matter to the High Court 
under section 6612) of the Act, expressing his own opinion as being 
in favour of the Crown. The High Court having discharged the 
assessment, the Crown now appealed to His Majesty. 


J. M. Tucker, K.C and Hubert Hull, forthe Appellant: In 
effect the income recéived by the respondent company in England 
by way of interest on their bonds has been brought into British 
India by them. After they have used that interest to buy machinery 
and stores those goocs represent the interest and they arrive in 
India so representing it. It is submitted, therefore, that, logically, the 
interest from the bonds must be said to be income which has been 
received in India. . The company seek to escape liability by arguing 
that the goods are to be used by them in connection with their 
business. It is, however, submitted that the use to which they are 
to be put is immaterial, for nothing can do away with the fact that 
they arrive in British India directly emanating from or representing 
the income which was received outside British India. 

[Counsel referred to Subramanyam Chettiar v, The Commissioner 
of Income Tax, Madras (1).] 

KR, F. Hills for the Respondents: The interest in question was 
paid to the respondent in England and used by them there to pur- 
chase goods. It is a fallacy to regard that income as still being in 
existence after that purchas2, for it then ceased to be income in 
the respondents’ hands. Consequently, the bringing of the goods into 
India could not amount to a bringing there of the income which 
“they no longer possessed. While admittedly income received abroad 
may be chargeable in India although it is brought there in a four 
different form that in which it is received, yet the statute aims only 
at cases where the income in question is transmitted to India as 
money by some method required generally among commercial men 
as the means of transmitting merely from one country to another 
Not only were the goods not brought to India to be converted into 
money, but there is’ no evidencé that they could have been com 
verted into a sum representing the interest which had been received 
in England, CAV 

Their Lordships’ judgment was delivered by 

Lord Romer: The respondents, who carry on the business 
of cotton spinners and weavers in British India, are the owners 

(1) (1936) I. Li R, s9 Mada 171. 
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bf certain sterling bonds of the'Government’ of India the interest 
on which is payable in England. 


Inthe year ending the grst March, 1936, interest on such 
bonds was paid in sterling in England to certain agents of the 
respondents, the amount of such interest expressed in rupees 
béing Rs. 18,333. This sum was expended by such agents in the 
purchase in England on behalf of the respondents of certain mill 
stores and machinery which weré then sent to.the respondents in 
British India and there used by them for the purposes of their 
business, 

In these circumstances the Income-tax officer in assessing the 
respondents to income tax for the year of assessment 1936-7 inclu- 
ded in their income for the year 1935-6 the sum of Rs, 18,333 as 
being income “brought into British India” within the meaning of 
section 4 (z) of the Indian Income-tax Act, 1922. 


It will be convenient at this stage to set out section 3 of the Act 
and the material portions of section 4 as these sections stood in the 
year of assessment. 

Section 3—_Where any Act of the Indian Legislature enacts that 
income tax shall be charged - for any year at any rate or rates appli- 
cable to the total income of an assessee, təx at the rate or those 
tates shall be charged for that year in accordance with, and subject 
to the provisions of this Act in respect of all income profits and 


-gains of the previous year of every indivicual Hindu undivided 


family, company, firm and other association of individuals. 


Section 4 (1)—Save as hereinafter provided, this Act shall apply 
to all income, profits, or gains, as described or comprised in Section 
6, from whatever source derived, accruing or arising, or received in 
British Lndia or deemed under the provisions of this Act to accrue, 


or arise, or to be received in British India. 


(2) Income profits and gains accruing or arising without 
British India to a person resident in British India shall, if 
they are received in or brought into British India, be deemed to 


have accrued or arisen in British India and to be income profits 


and gains of the year in which they are so received or brought 


‘notwithstanding the fact that they did not so accrue or arise in 


that year, 

` The respondents in due course appealed to the Assistant 
Commissioner against the assessment in respect: of -the 
Rs, 18, 333, but he. dismissed the appeal and confirmed the 
Assessment. l te 
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The respondents then applied to the Commissioner of Income- 
tax, Bombay Presidency, to refer a question of law with respect 
to their liability to be assessed to income-tax in respect of the 
amount in question to the High Court under section 66 (2) of the 
Act. The Commissioner accordingly made a reference of the 
following question :— 

“Whether in the circumstances of the case the Income-tax 
officer has rightly included in the income liable to tax the amount 
of Rs. 23,333 on account of interest on sterling securities on the 
ground that though the said income accrued or arose in England it 
was received or brought into British India within the meaning of 
Section 4 (2) of the Act.” ; 


In making the reference the Commissioner, as required by 
the Act, expressed his own opinion upon the question referred. 
His opinion was that the answer to the question should be in the 
affirmative. l l 

The reference in due course came before the High Court before 
Beaumont C. J. and Blackwell J. and on the 27th September, 1937, 
the Court gave judgment answering this question that had been 
referred to them in the negative. 

In so doing the High Court was, in their ‘Lordships’ opinion, 
plainly right, What the Act charges with tax is income and ño- 
thing but income, whether that income accrues or arises or is 
received in British India or is deemed so to arise or accrue or be 
received by reason of being brought into British India. But if 
income arising or accruing without British India is spent or other- 
wise so dealt with that it ceases to be income instead of being 
brought into British India, it-is not, in their Lordships’ judgment, 
chargeable under the Act merely because the thing upon which 
‘ithas been expended or into which it has been turned is subse- 
quently brought there. Itis not necessary, of course, in order 
to attract tax that income received abroad should be brought 
‘into India in the exact form in which it has been received, As 
was said by Beaumont C. J. in bis judgment in the present 
case : | ~ l 

“Foreign income may be received in sterling or francs or dollars 
and may be brought into India in the form of rupees or income 
received abroad may be remitted to India by means of a banker's 
draft. To use Lord Brampton’s phrase in Gresham Life Assurance 
Society Lid. v. Biskop (1), the income may be received ‘in specie 


(1) [1902] A. C. 287. 
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1939, of money from one country or place to another,’ ” 
The Comuteionedot Much to the same effect was said by Lord Lindley in the same 
Income;taz, case. 
ad ear **A sum of money” [he said ] “may be received in more 


v. ways than one, eg. by the transfer of a coin or a negotiable ins: 
The. Ahmedabad Ad- . : 
vance Mills, Ltd, trument or other document which represents and produces coin, 
agen and is treated as such by business men. Even a settlement in 
Lord Romer. A : : 
eee account may be equivalent to a receipt of a sum of money although 
no-money may pass,” 

Other examples can readily be imagined. Beaumont, C. Ju 
indeed, suggested the case of an assessee, who was desirous of 
bringing into British India foreizn income for use there as income, 
purchasing bonds with the foreign income, bringing the bonds to 
India, and then selling them and applying the proceeds as income. 
It is possible that such a case might occur, although it would give 
rise to the question among others whether the sum to be brought 
into tax in India should be the sum expended on the bonds 
in the foreign country or the proceeds of the bonds received in 
India, That question can be dealt with when it arises. It does 
not arise here. It is not and cannot be suggested in the present 
case that the mill stores and machinery were purchased in England 
and shipped out to India as a method of bringing over the sterling 
interest that had been received in this country. No one in his 
senses would think of employing such a method of transmitting 
money. But apart from the inherent improbability of the thing 
it is found as a fact hy the Commissinner that the mill stores and 
machinery were required by the respondents for their business in 
India and it is not suggested that they will be sold or will be 
employed otherwise than in and for the purposes of the respon- 
dents’ mills, 

It is, however, contended on the part of the appellant that the 
use to which the stores and machinery are put in India.is im- 
material. They were bought, says the appellant, with the sterling 
equivalent of Rs. 18,333 and whatever their value, whatever the 
intention with which they were bought, whatever the purpose to 

which they are now being put, their arrivalin India resulted in 
Rs, 18,333 foreign income being brought into British India. 

Their Lordships are not prepared to accept so extravagant a 
contention. To show how extravagant it is many. illustrations might 
be given, It will be sufficient to take one suggested by Mr. Hills 
io the course of his argument before their Lordships,..A resident 
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in British India when on a visit to this country receives here the 
sum of £509 sterling as interest on British Government Stock. 
He expends it here in replenishing his wardrobe and in purchasing 
-a motor car, At the end of two years he returns to British 
India taking with him the garments and the motor car, The 
garments have been worn for two years and the car in that time 
may have been driven 40,000 miles or more. Yet if the appellant 
‘is right the person in question will on his return to India be deem- 
ed to have brought back with him the £s5oo interest that he receiv- 
ed in this country. The truth of the matter is that in such a case 
he does not bring back int) India a penny of the £500. He has 
spent it all in England. If upon his return to India the question 
‘were put to him, “How much have you left of the 500?” his 
answer would be “none,” and the answer would be a true one 
whether addressed to a casual enquirer or to the Income-tax 
officer, What he has taken back to India are some much worn 
clothes and acar much depreciated in value. But these things 
canin no sense be described as income ; and it is only income that 
can be taxed under the India Incoms-tax Act. 

For these reasons their Lordships are of opinion and will 
humbly advise His Majesty that this appeal should be dis- 
‘missed. The respondents’ costs of the appeal must be paid by 
the appellant. 

The Solicitor, India Office > Solicitor for the Appellant. 

Lalley & Dawe; Solicitors for the Respondents. 


Ra C. C, | Appeal dismissed, 
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deductible in calculating profits of firm's business as money-lenders and 

cotton dealers—Whether trading or capital loss~ Indian income Tax Act, 

(XI of 1922), section 10{2) (ix). l i 

By section 10(2) (ix) of the Indian Income Tax Act, 16022, in assessing the 
profits or gains of a business for purposes of tax, allowance may be made for 
“any expenditure (not being in the nature of capital expenditure) incurred 
solely for the purpose of earning such profits or gains. ” 


A firm of money-lenders and cotton and yarn dealers entered into an agree- 
ment with an oil company whereby they were to become agents for the sale in a 
certain territory of that company’s spirits and fuel oils. The agreement provided 
inter alia for the deposit by the firm with the oil company of Rs. 50,000, in 
consideration of their appointment as the company's organising agents. The 
firm were to find suitable agents for the company and to return, to the extent of 


_the ‘Rs. 60,000 deposited by them, deposits made by those agents. The firm 


were to guarantee all purchases by agents from the company in excess of the 
agents’ deposits, and tocountersign all the agents’ orders for goods. The firm 
were to receive commissions at specified rates, and to pay from those commis- 


.sions the commission due to agents. The firm might canvass for orders for spirit 


and oil, but might only effect sales through the selling agents. The firm having 
paid the deposit of Rs. 50,0c0,, the oil company became insolvent at a time when 
the firm had only recovered Rs. 10,500 by way of deposits from agents. On 
a claim by the firm to deduct that loss of Rs. 39,500 in computing the profits of 


_their business for the material year of assessment : 


Held, that as (i) the firm were, by their agreement with the Oil Company, 
entering into a business different in character from that of money-lenders and 
dealers in cotton and the loss in question had been incurred in relation to that 
business with the Oil company. 7 ~ ` 


And as (ii) the deposit was, although'in one sense a loan to the company, yet 


“nota loan in the ordinary course of the firm’s money-lending business but:a sum 


paid for the purpose of securing an enduring benefit of an enduring nature, the 
loss in question could not be deducted in assessing the profitsof the firm’s 


ordinary business. 
Decision of the High court reversed, . 


Privy Council Appeal No. 32 of 1939 from a .decision of the 


“High Court, Nagpur, on a reference under section 66(2) of the 


Indian Income Tax Act, 1922. 


The respondents were three brothers carrying on business in 
the Central Provinces, their business before 1930 being that of 
dealers in cloth and yarn and of money-lenders. By a_ written 
agreement, dated the 17th December, 1930, they agreed to become 
organising agents to a Bombay firm called the White Kerosene and 
Mineral Oil Company, dealers in motor spirit and fuel oils. The 
agreement provided as follows :~—The respondents deposited with 
the Kerosene Company, in consideration of being appointed their 
agents ina defined territory, various sums totalling Rs, 59,000, 
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? 
and undertook to find suitable selling agents for the company to kaba 
appoint. Those agents were to make deposits with the company, 1939. 
the deposits being receivel by the respondents and retained by The Commissionerol 
them to the extent of the Rs, 50,009 which they had themselves Income tax, 


: Central and United 
deposited. The respondents were to guarantee payment by each Provinces, Lucknow 


agent to the company of so much of the price of indented goods as ilei: Moitam 
was not covered by his deposit, and to countersign all indents for Nandram. 
goods. = 


Provision was male for payment to the respondents of commis- 
Sion out of which they were to pay commission to the selling agents, 
‘They were permitted to canvass for orders for fuel oil but not to 
effect sales, except through selling agents. The company were to 
provide the respondents with certain staff and office accommoda- 
tion. The respondents having duly deposited the Rs. 50,000, the 
company in 1931 became insolvent when the respondents had only 
recovered Rs, 10,50) in deposits from selling agents. The res- 
pondents obtained a judgment against the company for the sun 
due to them with interest, but recovered nothing under it. They 
were accordingly left with a loss of Rs. 39,500 which they claimed 
to deduct from the profits of their business for the year 1932-33. 
- The Income-tax Officer having refused to allow the deduction on 
the ground that the bad debt was a carital loss, and the Assistant 
Commissioner having taken the same view, the appellant Commis- 
sioner stated a case under section 66 (2) of the Indian Income+tax 
Act for the opinion of the Court, expressing his own opinion in the 
Crown’s favour. The High Court allowed the deduction, and the 
‘Commissioner now appealed. 
J. Millard Tucker, K. C., and Hubert Hull for the Appellant: 
It is to be observed, first, that the respondents claim to deduct 
their loss of Rs. 39,500 from the profits of ¢heiy business. The 
question therefore arises whether that sum is a loss incurred in 
their business. Their business is that of dealers in cloth and yarn 
and of moneylenders, and it is submitted that the agreement with 
Kerosene Company under which the Rs. 50,coo was paid to them 
established an arrangement which was not part of the respondents’ 
ordinary business at all, and that the loss of that sum is accord- 
ingly a capital loss, which they cannot. claim to deduct, and not 
in the nature of a trading loss, The Rs. 50,cco was in the nature 
“of a capital investment. It was paid orly for the purpose of their 
obtaining the appoint ment as organising agents to the Kerosene 
Company. They were in fact embarking as a new agency business, 
and the lots which they have incurred is a loss in that business, 
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They cannot claim to deduct it from the profits of quite a different 
business. 

The Respondents did not appear and were not represented. 

Cc. A. V 
Their Lordships’ judgment was delivered by 

Sir George Rankin :—In this case the respondents have not 
been represented before their Lordships, 

The appeal is brought by the Commissioner of Income- 
tax, Central ard United Provinces, Lucknow, from a decision 
of the High Court at Nagpur given upon a reference made 
to that Court under section 66 (2) of the Indian Income-tax 
Act, i922. The question of law is as to the admissibility 
of a deduction of Rs. 39,500 in computing the profits of the 
assessees’ business. The year of assessment in respect of which the 
question arises is the year 1933-34 and as it is mot contested that 
the sum in question was expended or lost in the “ previous year,” 
1932-33, the deduction, if permissible, is claimed for the proper 
year. 

By the terms of section 10 of the Act the profits or gains of a 
business are to be computed after making certain allowances, one 
of which is provided for by the terms of clause (ix) of sub-section 2 
as follows :— 

(ix) any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of earring such profits 
or gains. 

The assessees are a Hindu undivided family consisting of three 
brothers who carry on business under the style of Motiram Nand- 
ram at Hinganghat in the district of Wardha in the Central Pro- 
vinces with a branch at Balaghat. Until 1930 their business or 
businesses consisted in dealing in cloth and in yarn and as money- 
lenders. But by an agreement in writing dated 17th December, 
1930, they agreed to become organising agents to a Bombay firm 
which under the name of the White Kerosene and Mineral Oil 
Company imported and dealt in kerosene motor spirit and fuel 
oils. The terms of this agreement are of importance for the 
decision of this appeal but it will be sufficient to state their effect 
so far as is necessary to exhibit the course of dealing to which. it 
looked forward. ; 


The:agreement refers to the Bombay firm as “the company ” 
and to the assessees as “the organising agents.” It recites that the 
‘assessees were carrying on business as:cloth merchants; that they 
chad ‘requested the company to appoint them organising agents in a 
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defined territory known as Eastern Central Provinces.; and that 
they had offered to deposit with the company Rs. 50,000. The 


benat And 


company by the agreement appointed the assessees to be organis- The Commissioner of 


ing agents for five years in respect of the territory specified. Clause 


Income tax, 
Central and United 


4 recited that in consideration of such appointment the assessees Provinces, Lucknow 


had on 8th and rath December, 1930, deposited Rs. 3.000 and 
Rs. 22,000—in all Rs, 25,000. It provided that on or before 17th 
January, 1931, they should deposit a further Rs, 25,000. “ The 
sail sum of Rs, 50,000 shall remain at the disposal of the com- 
pany for the purposes of the company’s business and shall carry 
interest at the rate of 7 per cent. per annum until the deposit is 
returned by the company to the organising agents out of the sell- 
ing agents’ deposits as hereinafter provided.” 

The assessees undertook the duty of finding suitable selling 
agents for the company’s goods in the territory in question. These 
agents were to be recommended by the assessees but were to be 
appointed by the company, and were to enter into agreements with 
the company under which they should make deposits with the 
company which the latter could use for the purposes of its business. 
The deposits were to be received on behalf of the company by the 
assessees, who were authorised to retain and appropriate them to 
the extent of Rs. 50,000 towards the return of their own deposit 
with the company. In respect of all contracts made by the com- 
pany with the selling agents, the assessces guaranteed to the 
company the due payment of the price of such part of the indented 
goods as was not covered by the security deposits of the selling 
agents, If the assessees could not find selling agents who were 
willing to make deposits they. were to recommend persons for 
appointment by the company as selling agents on a salary to be 
paid by the company. But the assessees were to be responsible 
to. the company for the fulfilment of all obligations to the company 
of all selling agents and were to countersign all indents by selling 
agents for goods. 

The assessees’ commission was to be at the following rates:—a 
guarantee. commission of 1 per cent. on all goods sold in the 
territory through selling agents ; a commission of four annas on 
every eight Imperial gallons of kerosene, and of two annas six pies 
on every gallon of motor spirit. Out of this commission the 
assessees were to pay commission to the selling agents, 


The assessees were also to get a certain commission on fuel 
cil sold in the territory by the company ; and were to be at liberty 
to: canvass for orders for fuel oil but-not to effect sales, save 
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ake through selling agents, without special permission of the company. 
19:9. Approptiate terms of commission were specified for such business, 
The Commissioner of The commission account was to be made out every three months 
Income tax, and the assessees were to be paid their commission within a fortnight 


Central and United 4 5 : 
ProviicesCuckase of the adjustment of the account. The company was to provide 


cee the assessees with certain staff and office accommodation and to 
Messrs. Motiram i . . 
Nandram, make certain allowances for the remuneration of a representativs 
Sir George Rankin, Of the assessees at Hinganghat, 
= - The assessees duly completed the deposit of Rs. 50,000 as 


provided for by clause 4 of the agreement, but the scheme was 
short-lived as the company in 1931 became insolvent before the 
assessees had recovered more than Rs, 10,500 from deposits 
made by selling agents. The sum of Rs. 35,500 was outstanding 
and repayable by the company but though the assessees on 14th 
October, 1931, and 23rd November, 1931, recovered judgment 
for that sum together with certain interest (amounting in all to 
Rs, 42,272) in the High Court at Bombay nothing was in fact 
realised in satisfaction thereof. 

The assessees claim to deduct the sum of Rs. 39,500 from the 
profits of their business or businesses in the year of account 
(1932-3), and this if permitted would convert their “total income” 
finally assessed by the Assistant Commissioner at Rs. 19,189 into 
a loss of over Rs, 20,coo. The Income-tax officer refused to allow 
the deduction on the ground that the bad debt was a capital loss. 
The Assistant Commissioner took the same view, holding that 
“the deposit was neither a loan nor an advance towards the cost 
of goods nor did it represent money laid out for business, but 
that it was merely a security deposit, the object of which was to 
finance the company and to secure and acquire a new. business or 
a new source of income.” The Commissioner agreed in this 
Opinion and stated the facts of the case for the opinion of the 
Court, framing the question of law as follows :— | 

Having regard to the terms of the agreement (Exhibit A) and 
the other circumstances of the case, was the Assistant Commis- 
sioner justified in holding that the item of Rs. 39.500 was nota 
trading loss but a loss of capital? - 

The reference was first heard by two learned judges of the 
Court of the Judicial Commissioner, Central Provinces, who gave 
judgment on 3oth September, 1935, Subhedar A. J. C. being in 
favour of the assessees and Pollock A, J. C. being against them. 
On 6th November, 1936,: after the High Court of Judicature at 
Nagpur had been established, Gruer J. as third judge agreed with 
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Subhedar A. J-C.. The judgment appealed. from is thus a judg- - 


ment answering the question referred in the negative by a majority 
of two judges to one. 

The.view taken by Subhedar A. J. C. was that the deposit was 
made by the assessees in the ccurse of their moneylending business 
and Gruer J.. also concluded “that the transaction should be looked 
upon.as a variation or extension of the assessees’ moneylending 
business.” Pollock A. J. C. onthe other hand considered that 
“the deposit was money invested in acquiring a new business and 
that it was not a loan made in the course of the assessees’ money- 
lending business, nor money laid out in the ordinary course of an 
existing business,” 

Their Lordships are of cpinion that the character of the expen- 
diture which the assessees now seek to, bring within clause (ix) 
of section ro (2) must be determined with reference to the business 
of organising agents in which the assessees engaged upon tha 
terms- of the agreement of 17th December, 1930. This business 
was of a different nature from that of moreylender, and the 
principle that money is the stock in trade or circulating capital of 
a moneylender cannot of itself determine the question which arises 
in this case. Subhedar A. J.C. considered that “the assessees 
had nothing to do with the oil business in which the company and 
the selling agents were alone interested” and Gruer J. makes a 
similar observation: “Paragraph 13 prcvides thatthe organising 
agents are not to effect any sales of the company’s goods theme 
selves. Their duties were to organise the network of Selling 
agents to be guaranteed by them but appointed by the company, 
Thus they were rot actually cairying on the company’s business 
itself.” But apart from the fact that, the assessees under the agree- 
ment were to be at liberty to canvass for orders and, with special 
permission, to effect sales, the question is not whether the assessees 
were engaging in the. business of merchants in oil. They wete 
entering upon the business of organising agents fora firm of ims 
porters-~a business different in character from that of moneylendet. 
They had undertaken to find suitable persons to be appointed as 
selling agents, and to guarantee the fulfilment- of all obligations 
incurred towards the company by such selling agents, some of 
whom might be working. on a salary basis without having given 
security. The nature of the deposit of Rs. 50,000 must be consi- 
dered in relation to this business. 

Both of the learned judges who found in favour cf the assessees 
appear to have considered that the: course of business indicated 
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inthe agreement of ryth December, 1930, bore analogy to the 
case Of a proprietor of an estate borrowing money and appointing 
the lender to be manager of the estate, But this in their Lord- 
ships judgment is to rewrite the agreement. The assessees might 
have recouped themselves out of deposits made by selling agents 
atany time, but though the interest at 7 per cent. would have 
ceased to be payable the agency would still have gone on till the 
end of five years, and the assessees’ work and commission as well 
as their liabilities under their guarantee might meanwhile have 
been heavy. It is impossible to regard the provision for a deposit 
as unconnected with the fact that the assessees were guaranteeing 
the selling agents’ obligations. The deposits of the selling agents 
and of the organising agents were alike deposits by way of security 
according to the scheme of the agreement, though its language— 
save for the use of :the word “deposit”—is not express upon the 
point in the case of the organising agents, 

When the deposit is considered in relation to the organising 
agency, the special terms of the agreement of ryth December, 
1930, are important since various suggestions have been made as 
to the true character of the deposit. One suggestion is that the 
deposit should be looked upon as the purchase price of goods 
paid to the company in advance and thus a mere trading expense ; 
but this cannot be accepted. It would be a highly inaccurate 
statement of the effect of the agreement. The Rs, 50,000 was 
doubtless laid out with a view to earning profits in the business of 
organising agents in addition to the interest of 7 cer cent., but it 
was not so laid out with reference to any particular transaction 
carried out in the course of such business. lt was in one aspect a 
loan made to the company, but it was nota loan made in the 
course of carrying on the business of organising agents or in the 
course of the business of a moneylender. It was not a recurring 
expenditure. On the other hand, it was contemplated that in 
whole or in part the deposit should be returned to the assessees by 
the receipt of deposits from selling agents; so that if the Rs. 50,000 
does not fall to be regarded as invested in a business “of organising 
agents, it was invested with a prospect that it might be a temporary 
investment and not a permanent one=in other words that the 
capital might later be withdrawn from the business, The question 
in such a case as the present must be “ what is the object of the 
expenditure ? ” and it must be answered from the standpoint of the 
assessees at the time they made ite-that is, when they were 
embarking upon the business of organising agents for the company 
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The deposit was clearly exacted by the company as a condition of 
the assessees being given an agency which they hoped to manage 
profitably. Their Lordships think that the purpose of being 
permitted to engage in such a business must be considered to be a 
purpose of securing an enduring benefit of a capital nature, and 
that the deposit cannot, upon a true view of the terms of the 
agreement and the circumstances of the case, be regarded as an 
expenditure made in the course of carrying on an existing agency, 
or any other business. They think that the view taken by the 
Income-tax authorities is correct, that this appeal should be allowed 
and that the question referred to the Court by the letter of 
reference dated rst March, 1935, should be answered in the 
affirmative. They will humbly advise His Majesty accordingly. 
The assessees must pay the costs of the reference in the 
Judicial Commissioner’s Court and High Court; also the costs of 


this appeal. 
Solicitor, India Office: Solicitors for the Appellant. 
RGC Appeal allowed, 
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Where an application is made toa District Judge under section 3 of the 

Charitable and Religious Trusts Act, 1920, for an order directing accounts of 


Commissioner of 
Income-tax, 
Central and United 
Provinces, Lucknow 


Ve 
Messrs. Motiram 
Nandram, 


Sir George Rankine 


m 


P.C. 


1939. 
Nama pama 


October, 10. 


aE ae} 


P,C, 


1939. 
amana? 
Babu ere Din 


Gir Har Sagah; 


Maan manih 


THE CALCUTTA LAW JOURNAL. [VOL 71: 


„other ‘particulars to be furnished in respect of an institution, such as a temple, 
alleged by the applicant to bea public charity, and where the Judge holds that 
a prima facie case has been made out that the institution is in fact the subject 
of a public trust, and accordingly makes an order directing the furnishing of 
those accounts and other particulars, that decision so given by the Judge under 
the Act isa decision ina summary proceeding whichis neither a suit nor-of 
‘the same character as a suit, and there is no provision in the Act making it final ; 
‘the doctrine of ves judicata can, therefore, not be invoked by way of setting up 
that decision as a bar toa regular suit to determine the status of the institution 
even in the case of a,person who was .a party in making or resisting the apph- 
cation under the Act ; it" is immaterial that the existence of a public trust 
is the foundation of the proceedings authorised by section’3 of the Act, for, 
while the Judge may have to come toa decision onthe question of status in 
order to satisfy himself on the question of his own jurisdiction, he cannot give 
-himself jurisdiction by coming to an erroneous decision on the point in 
question, 


Prem Nath v, Har Ram (1) and Haidarali v. Gulammohiuddin (2) approved 
and followed. 


Opinion of Niamutulla, J. in Mahadeo Bharthi v. Makadeo Rai (3) 
approved. 


Observations by the Board on the principles of evidence to be applied in 
determining whether or nota temple has been dedicated to the public. 


Fujari Lakshmana Goundan v. Subramani Ayyar (4) distinguished. 


Consolidated ‘Privy Council Appeal No. 79 of 1937 from a deci- 
sion of the Chief Court of Oudh, -dated October 23, 1934, 
(Nanuvutty and Hasan, JJ.) onthe one hand reversing a decision 
of the Subordinate Judge, Mohanlalganj, and on the other hand 
affirming a decision of the Subordinate Judge, Malihabad. 

On April 14, 1930, the appellants filed before the District Judge, 
Lucknow, under section 3 of the Charitable and Religious Trusts 
Act, 1920, an application for an order directing accounts to be 
furnished in respect of a temple in Lucknow with the land adjoining, 
and the houses occupied with, it. The respondents to that appli- 
cation were five of -the respondents to the present appeal all of 
whom claimed to be direct descendants of one, Daryao Gir, to 
whoma grant of the land in question had ‘been -made by the 
Nawab of Oudh in 1781, (The application alleged no mismanagement 
of the temple, in the conduct of which no public interference had 
ever taken place. The five respondents to the application having 
refused an option- given to them by the District Judge to bring an 


(1) A. L R. (1934) Lah. 771. 
(2) (1934) I. L. R. 58 Bom, 623. 
{3) (1929) LLR. 51 All, “Bos, i 
(4)-(1923) 29 C. W. N. 1124 
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action fora declaration that the temple was not subject to a public 
trust, the Judge placed the burden of them of proving that fact, 
and held that they had:failed to discharge:it. He accordingly made 
an order directing the furnishing of particulars -relating to the 
property. 

‘That order not having been complied with, the appellants in 
‘September, 1¢31, sued the same five respondents before the Sub- 
ordinate Judge, Mohanlalganj, asking for their removal and for the 
appointment of new trustees. In December, 1931, fourteen plaintiffs 
‘brought an action in the Court of the Subordinate Judge of 
Malihabad for a declaration that they and four of the respondents 
to the application of April, 1930, were members of the joint Hindu 
‘family to whom the temple belonged. Judgment was given for the 
. plaintifs (i. e. the present appellants) in the first suit, tbe Court 
holding that the decision of the District Judge onthe application 
under section 3 of the Act of 1920 concluded the matter in their 
favour, About a year later, the Judge in the second snit held that 
- the temple was private property. On appeals against the two deci- 
sions, the Chief Court held that the temple was private, negatiy- 
ing the view of the Subordinate Judge in the first suit that the doc- 
trine of res judicata applied as a result of that District Judge’s 
decision on the.application under the Act. Against that decision of 
the Chief Court, and the consequent decrees, the present appeals 
ware brought. The facts are more fully stated in the judgment. 

P. V. Subba Row for the Appellants: (Only the arguments 
relating to the question of ves judicata are here recorded, the ques- 
tion of the status of the temple raising only issues of fact) The 
-effect-of the proceedings taken by the appellants under section 3 
of the Act of 1920 is, it is submitted, to bar an action brought for 
a-declaration -that the temple is private, -since the District Judge 
has, in adjudicating onthe application, held that a strong prima 
facie case was made out by the appellants (the applicants before 
him) that the temple was subject to a public trust. The effect of 
the Act, taken asa whole, is to render this application final, The 
District Judge has had-the evidence before him, has weighed it in 
his mind, and has come to a conclusion upon it, and there is no 
reason why that decision so arrived at should not be taken as final 
‘and binding against all comers, even those interested in the pro- 
perty who were not parties to the application, ‘It cannot be right 
that, the matter having been investigated and adjudicated upon by 
a District Judge onan application of this.kind, it should -be open 
to another Coyrt to reconsider the same matters, -possibly 
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eae arriving, as in the present case, at an exactly opposite 
1939. conclusior. 

Babu Bhagwan Din T. B. W. Ramsay for the Respondents : The proceedings taken 

Gir EEA under section 3 of the Act of 1920 are not and are not meant to be 
== final, It is significant that the Act nowhere lays down that the 


decision of the District Judge on such an application is to be final, 
which would have been an obvious point to make clear had such 
been the intention of the legislature. Admittedly the application 
here relied upon asa baris only one for an order directing an 
account to be furnished ; but such an order will cnly be made on 
the basis that the temple isthe subject of a public trust. The 
Judge hearing the application must, therefore, have had the whole 
question before him and have come to the conclusion as an integral 
part of bis decision that the temple was subject toa public trust. 
Otherwise he would not have directed the furnishing of an account 
and other particulars at all. The question of the status of the 
temple is thus a matter which has necessarily been investigated and 
adjudicated upon on such an application, and it follows, it is sub- 
mitted, that the application, though in form merely for an account, 
is such as to give rise to a case Of ses judicata. 

The very nature of the proceedings on such an application is 
against their being final on so important a matter as the status of 
the institution in question, and itis no argument that the result of 
such an application should be held binding that a party to it may 
be unwilling to bring a suit to establish his title. (Counsel referred 
to Frem Nath v. Har Ram (1) and Haidarali v. Gulammohi- 
uddin (2). 

C. A: V. 

Their Lordships judgment was delivered by 

October, 10. Sir George Rankin:—On 14th April, 1930, the first two 
appellants (uncle and nephew) filed before the District Judge at 
Lucknow an application under section 3 of the Charitable and 
Religious Trusts Act (XIV of r920) for an order directing accounts 
to be furnished in respect of a certain temple in Lucknow together 
with land and houses adjacent thereto and occupied therewith. 
The principal deity is Bhaironji and from this idol the temple 
takes its name but there are other idols also in different parts of 

_ the temple compound, which is now of an area variously stated as 
about four digkas or 16 diseeas. The respondents to the application 
were five in number, three men and two women: with certain other 


(1) A.J. R, (1934) Lah. 771. 
(2) (1934) I. L. R. 58 Bom. 623. 
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members of their family they are now respondents before the Board 
, in this consolidated appeal. They claim to be direct descendants of 
one Daryao Gir to whom a grant was made in 1781 of the land 
now in question by the then reigning Nawab of Oudh. It has been 
found and it does not appear to be in doubt that the members of 
this family are grthastha fakirs being at once goshai:s and house- 
holders. The family comes from the Bijnore district “on the 
Dhampur side” and is a joint Hindu family of the usual type. At 
the time of the application to the District Judge members of the 
family had been continuously in occupation and control of the 
temple and a number of samadds or tombs had been set up cone 
taining the ashes-of goshains who had belonged to the family. No 
interference with the management of the temple or the conduct of 
its worship whether on behalf of the public or otherwise had at any 
time taker place. It was not alleged in the application that the 
family had been guilty of any neglect or mismanagement and the 
contrary has now been held by the Courts in Indias The District 
Judge gave to the five respondents before him an option to bring a 
suit for a declaration that the property wis not subject to a trust for 
a public purpose of a charitable or religious nature but they did not 
take this course. Accordingly he threw upon them the burden of 
disproving this allegation and after hearing nine witnesses for the 
applicants and two of the respondent goskains, and after considering 
certain documents, he held that there was a strong Prima facie case 
that the temple formed the subject of a public trust and that the 
goshains had failed to establish the opposite. He therefore directed 
the goskains before him to furnish particulars of the extent of the 
property, the nature of the buildings and the income for the past 
. year (rst October, 1932). This order was not complied with, and 
on the 16th September, 1931, the first two appellants brought in the 
Court of the Subordinate Judge, Mohanlalganj, suit No. 108/7 of 
1931 against the same five members of the respondents’ family. 
The suit was framed under section 92, Civil Procedure Code: 
relying upon the failure to furnish particulars as ordered by the 
District Judge, the plaint asked for removal of the defendants, the 
appointment of new trustees and the framing of a scheme for the 
management of the temple. Before judgment had been given in 
this suit, another suit—No, 3/130 of 1931—was on 23rd December, 
1931, brought in the same Court by 14 plaintiffs, claiming that they 
and four of the persons impleaded as defendants were members of 
the joint Hindu family to whom the temple belonged. This meant 
that 13 persons who had net been made parties to the proceedings 
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before the District Judge were now putting their rights in suit as 
1939. descendants of Daryao Gir and his co-parceners. The contesting 
nea defendants to this suit included the first two appellants—that is 

v, the uncle and nephew who had initiated the proceedings before the 
Gir Har Saroop. District Judge. Judgment in the former of these suits (No. 108/7) 
Sir George Rankin, was given on 22nd February, 1932, by the learned Subordinate 

a Judge at Mohanlalganj. Hae held that the five goskains, defendants 
before him, had not proved that 13 other members of their family 
were interested and he left this to be determined in the other suit. 
He considered that the order of the District Judge concluded the 
question whether the temple was_or was not the subject of a public 
religious trust and he decreed the sult, removing the five defendants, 
appointing new trustees and approving a scheme. About a year 
later (28th February, 1933) judgment in suit No. 8}130 of 1931 was 
delivered by another Subordinate Judge (at Malihabad) holding that 
the temple property was the private and personal property of the 
18 persons (14 plaintiffs ard four defendants) of the respondents’ 
family on behalf of whom it had been claimed. Both of these 
decisions were taken on appeal to the Chief Court at Lucknow and 
on 23rd October, 1934, Nanuvutty and Zia-ul-Hasan, JJ. delivered 
one judgment covering the two appeals. ‘They held that the temple 
property.was not impressed with a public trust but was private pro- 
perty belonging tothe joint family of the- goskains. Hence the 
two appeals, which are now before the Board as a consolidated 
appeal. . 

The first question is. whether the order of the District Judge 
made under the Charitable and Religious Trusts Act, 1920, pre- 
cludes the respondents from disputing that the temple is the subject 
ofa public religious trust. That order was made inthe presence . 
of five members only of the family and it is not. shown that the 
other members are bound by it according to any principle of repre- 
sentation. Hence it is difficult to see how these other members can 
be prevented from claiming the property as belonging to their joint: 
family. The Chief Court have refused for other reasons also to. 
regard the District Judge’s order as-conclusive. In this they have 
followed the decisions of a Bench of the Lahore High Court in. 
Prem Nath v, Har Ram (1), and a single Judge of the Bombay. 
High Court in Hatdarali v, Gulammohiuddin (2), and have agreed 
with the view of Niamutulla, J. in Mahkadeo Bharthi v. Muhadeo 
at (3), in preference to the. opinion of Mukerji, J. in the case last. 
` (1) ALE, R, (1934) Lah. 771. t2) (1934) I. L. R. s8.Bom, 623. 
_ (23 (gag) 1. L R, 5x All. £02. 
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mentioned. Their Lordships agree with the. Chief Court. They 
hold that the decision of the District Judge under the Act. of 1920—= 
a decision from which by section. 12 there is no appeal=~is a decision 
in a summary proceeding which is not a suit nor of the same 
character asa suit; that it has not been made final by any provi- 
sion in the Act ; and that the doctrine of ves judicata does not apply 
so as to bar a regular suit even in the case of a person who wasa 
party to the proceedings under the Act. The existence of a public 
trust is the foundation of the proceedings authorised by section 3 of 
the Act: grima facie while the District Judge may have to come 
toa decision upon this point in order to satisfy himself on the 
question of his own jurisdiction, he cannot by an erroneous decision 
thereon give himself jurisdiction. To produce this result there must 
be some provision in the Act which requires a contrary construction. 
No matter how long or how peaceably an individual may have been 
in possession and enjoyment of property it is always possible for 
persons claiming to be acting forthe public to lay claim to the 
property as having been impressed with a trust of a charitable or 
religious nature. Itis readily intelligible that the District Judge 
should be required to stay proceedings under the Act in any case in 
which the person against whom they have been taken is willing to 
bring a suit. But it would be both drastic and anomalous to provide 
that a person in possession, if not willing to bring a suit to establish 
his own title affirmatively, must be content to abide without right of 
appeal by the decision of the District Judge in a proceeding of this 
character. The terms of section 6 of the Act are intended, in their 
Lordships’ view, to define the consequences of such an order as was 
made in this case by the District Judge on rst October, 1930, but 
the words “ ifa trustee without reasonable excuse fails to comply ” 
cannot be read . to exclude a contention ina regular suit that the 
plaintiff is not a trustee or to prevent a similar contention 
being raised by a defendant to a suit under section 92 of the 
Code. 

Upon the merits, it is desirable to consider first the documents. 
The main document of title has already been mentioned. It is 
exhibit No. 4 dated 2nd April, 1781, whereby the Nawab of Oudh 
granted the property now in question to the respondents’ ancestor, 
Daryao Gir, The grant runs as follows :— 

“ The present and future state officials of Haveli Lucknow, 
suburbs and the province of Akhtarnagar Oudh, should know that 
five pucca bighas waste land, free from Government revenue, wal 
and swat, in the immediate vicinity of village Nawagaon, included 
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ies in the said Haveli whereon lies the house of Bhairon, has been 
1939. granted along with the said house, in the name of Daryao Gir 


Babu Bhagwan Din Goshain the Mahant, free of all dues and shall not be shown in the 
ee record ; that the said land shall, generation after generation and 
Gir Har Saroop, : i . 

aga descent after descent, be left in the possession and enjoyment of 
Sir George. Rankin. the said person and his heirs and they (officials) should not interfere 
and meddle with the same for any reason so that the said person 
having remained in possession of the said land and_ constructed a 
house, etc., should with contentment and de vction remain engaged 

in praying for His Highness. ” 

This grant was construed by a Court of the Nawab ia 1843 when 
members of the respondents’ family took proceedings to eject certain 
dhobis (washermen) who had been allowed to set up and live ina 
thatched hut in court-yard of the temple. It was held to be a grant 
of five bighas of the waste land to Daryao Gir, ancestor of the. 
t Jakirs” to be held generation after generation as a #uafi (revenue 
free grant) and that the “ Jakirs” had been long in possession. 
There is also the Kasva compiled after 1857 at the time of the 
first Settlement of the city of Lucknow soon after the annexation of 
Ouch by the British. This shows the plot as “ mud house of 
Bhaironji ” and under the heading ““ name of owner by virtue of 
possession ” are inserted “ Kesri Gir and Jawabir Gir and Kalyan 
Gir disciples of Daryao Gir ”. These are the main documents in 
the case but there are in addition a number of “ sarkhats”, or leases 
of shop rooms on the outskirts of the temple property. 
These are expressed to be granted by individual members of the 
respondents’ family: asthe Trial Judge (in.suit No. 8/130) bas 
pointed out, the lessors were representative of each of the three 
branches of the family. The Chief Court noticed that there is 
no lease in the name of the idol as distinct from the names of 
individual poshains. In these leases the gashains are, sometimes 
referred to as “ owners ” of the shop or Aordes: in one at least, - 28 
owners of the “ asthan Sri Bhatronji.” 

It will be convenient to indicate the main features of the 
evidence before attempting to draw any inferences from the 
documents. The appellants rely strongly on the fact that for 
many years Hindu members of the public have  rescrted 
tothe temple for worship and darshan without let or hindrance, 
About 46 years before the trial, a mela or fair had been started 
by some musicians and dancers and had become an annual func- 
tion towards which public subsctiptions were collected. There 
was Some evidence that part of these monies had been spent upon 
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whitewashing and repairing the temple but the Chief Court does 
not consider this to be established ; though it is certain that the 1939, 
temple and its goskains profited kom the increased resort tothe poby Bhagwan Din 
temple during the mela. 

The appellants maintain that upon a review of the history of on Har Sarcop, 
the temple they have established that it was held out tothe public Sir George Rankin. 
as a public temple and that the Courts in India should have ih 
applied to it the reasoning of the Board in the Madras case of 
Pujari Lakshmana Goundan v. Subramania Ayyar (1). The 
facts which have been held by the Courts below to tell in favour 
of the respondents are that there had been no previous interference 
with the temple on behalf of the public; that the goskatns took the 
offerings for themselves ; that they divided them according to their 
Shares as members of different branches of the family ; that they 
spent money on repairs ; that they gave leases in their individual 
names and not in the name of the idol; that they closed the temple 
when they had occasion to go to their native village for family 
ceremonies, e, g., Marriages; and that tombs to certain members 
of the family were put up though they could not claim to be famous 
saints, 

Their Lordships agree with the Chief Court in holding that the 
grant of 1781 is nota grantto the idol or an endowment of a 
temple ora gift made by way of trust for a public religious pur- 
pose. The grant is to Daryao Gir and his heirs in perpetuity. 

Had it been intended as an endowment for an idol it would have 
been very differently expressed : the reference to the grantee’s 
-heirs, and the Arabic terminology “nas/an ba'da naslin wa batnan 
-ba‘da batnin” (descendant after descendant and gereration after 
generation) are not reconcileable with the view that the grantor 
was in effect making a wakf for a Hindu religious purpose, even 
if it be assumed that this is not otherwise an untenable hypothesis. 
While it is true that the origin of the idol is not completely 
traced—the respondents’ allegation that it was founded or set up 
by Kishore Gir, father of the grantee, not being established by 
evidence—the grant of 1781 discloses the existence of a Jakir 
with an idol in a mud hut squatting upon waste land which 
did not belong to him and which was given to him for the 
first time by the grant. It would, in their Lordships’ opinion, 
be an error in method if the subsequent history of the 
little temple was not locked at in the light of this grant. 
. While it is certainly possible that in the course of years 


(7) (1923) 29 C. W, N. 113, 


178 


THE CALCUTTA LAW JOURNAL. [Vou 71, 
joe the temple should have been 80 dealt with as to become dedicated 
1939. for the benefit of the Hindu public as a public temple, sucha 


Babu Bhagwan Din dedication requires to. be proved. Their Lordships consider that 
in suit No. 8/130, the Courts in India have followed a proper 
method and arrived ata correct conclusion upon the point. The 
decision of 1843 shows the position to have then been as in 178r 
and the &#asra at the time of the Settlement of Lucknow shows no 
yariation—there is still a mud hut with an idol in it and the 
“owners” are members of the respondents’ family, though described 
as “disciples of Daryao Gir’. The general effect of the evidence 
is that the family have treated the temple as family property, 
dividing the various forms of profit whether offerings or rents, 
closing it so as to exclude the public from worship when marriage 
or other ceremonies required the attendance of the members of 
the family at its original home, and erecting samadhs to the honour 
of its dead, In these circumstances it is not enough, in their 
Lordships’ opinion, to deprive the family of their private property 
to show that Hindus willing to worship have never been turned 
away or even that the deity has acquired considerable popularity 
among Hindus of the locality or among persons resorting to the 
annual wela, Worshippers are naturally welcome at a temple 
because of the offerings they bring and the repute they give to the 
idols they do not have to be turned away on pain of forfeiture of 
the temple property as having become property belonging to a 
public trust. Facts and circumstances, in order to be accepted as 
sufficient proof of dedication of a temple asa public temple, must 
be considered in their historical setting in such a case as the presents 
and dedication to the public is not to be readily inferred when it 
is known that the temple properly was acquired by grant to an 
individual or family. Such an inference if made from the fact of 
user by the public is hazardous, since it would not in general be 
consonant with Hindu sentiments or practice that worshippers 
should be turned away ; and as worship generally implies offerings 
of some kind it is not to be expected that the managers of a private 
temple should in all circumstances desire to discourage popularity, 
Thus in Mundancheri Koman v. Achuthan Nair(1), the Board 
expressed itself as being slow to act on the mere fact of the public 
having been freely admitted to a temple. The value of public user 
as evidence of dedication depends on the circumstances which give 
strength to the inference that the user was as of right. Their Lord- 
ships do not consider that the case Lefore them is in general outline 
(1) (1934) L. R. 611, A, 405; €COCAL, J. 344. 
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the same as the case of the Madras temple, Pujari Lakshmana 
Goundan vy. Subramania Ayyar (supra) (1), in which it was held 
that the founder who had enlarged the house in which the idol had 
been installed by him, constructed circular roads for processions, 
built a rest house in the village for worshippers, and so forth, had 
held out and represented to the Hindu public that it was a public 
temple. The Chief Court have, in the opinion of the Board, 
correctly estimated the particular facts of the case before them and 
have rightly negatived the contentions that the temple isa public 
temple and that the property in suit is impressed with a trust ofa 
public religious character. 

Their Lordships will humbly advise His Majesty that this con- 
solidated appeal should be dismissed. The appellants must pay the 
respondents’ costs, 

Aly. S. L. Polak & Co.: Solicitors for the Appellants. 


James Gray & Son: Solicitors for the Respondents. 


Ri GC. C, Appeal dismissed, 





CRIMINAL REVISION. 


Before Mr, Justice N, A. Khundkav and Mr, Justice N, G. A. 
Edgley 


DARGAHI MIAH 
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THE EMPEROR,» 


Bengal Cruelty to Animals Act (IB. C. of 1920), Section 6, offence under— 


Charge of performing Phooka~ Offence not proved—Conviction as owner, 
if can be sustained—Retrial. 


The accused was summoned for the offence of performing Phooka upon a 
milch buffalo under section 6 of the Bengal Cruelty to Animals Act. It was not 


proved that he actually performed the phooka but he was convicted as it was 
proved that he was the owner of the animal : 


Held that the conviction should’ be set aside and he should be retried as 


making out a new case, conviction as owner and the trial had not proceeded on 
any such footing : 


*Criminal Revision Case No. 654 of 1939, against the order of conviction 
and sentence passed by J. K. Biswas, Esq, Additional Chief Presidency 
Magistrate, Calcutta, dated the 17th June, 1939. : ` i 
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panah Application under sections 435 and 439 of the Code of Crimi- 
1940. >) 
nal I rocedure. ; ; 
Dargahi Mish The material facts will appear from the judgment. 
H Messrs. Sartosk Kumar Basu, Purna Chandra Basu and Ajay 
The Erperor, ee 
~— Kumar Basu for the Petitioner. 


Mr. Lalit Mohan Sanyal for the Crown. 
The judgments of the Court were as follows ; 
January, 11. Khundkar, J. t~—-This is a Rule to show cause why the con- 
E viction of the petitioner under section 6 of Act 1 of rg20, should 
not be set aside on the ground that the learned Magistrate erred 
in law in making a new case and convicting the petitioner of being 
the owner of the animal although there was no such allegation and 

the trial had not proceeded on any such footing. 

The case for the prosecution was that the petitioner and 
another person had performed the illegal operation known as 
Phooka upon a milch buffalo. The section in question, section 6 
of the Bengal Cruelty to Animals Act (being Bengal Acts of 
1920) is in these terms :—"“If any person performs upon any cow 
orother milch animal the operation called guka he (shall be 
deemed to have committed a cognizable offence and) shall be 
punished with fine which may extend to (five) hundred rupees, or 
with imprisonment fora term which may extend to (two years), 
or with both, and the owner of the cow or other milch animal 
and any person in possession of or control over it shall be liable 
to the same punishment (and the cow or the milch animal on 
which the operation of ukka was performed shall be forfeited 
to Government).” Now, it is clear that there are two branches to 
this section, The first makes punishable the offence of perform- 
ing the operation of Phoska and the second lays a penalty 
upon the owner of an animal upon which the operation is 
performed. 

As this was a summons case, no charge was framed. Under 
section 242 of the Code of Criminal Procedure the particulars 
of the offence of which the petitioner was accused were thus- 
stated: “Cruelty to a milch buffalo by performing phooka upon 
it (by thrusting hand in the private part of the animal) at the 
time of milking on znd January, 1939, at about 4-30 A. M. 
and subsequent days in a &fafal at 10/1/2, Kasi Nath Mullick 
Lane. l 

Ill-treating toa she-buffalo by cruelty and mercilessly beating 
and otherwise ill-treating at ro/1/2, Kasi Nath Mullick Lane, for a 
considerable period,” 


Vot. 91. HIGH court, 

The learned Magistrate has come to the conclusion that it 
was not proved that the petitioner actually performed phooka 
or otheiwise ill-treated the animal, but he has found that the 
petitioner was the owner of the animal and that while it was in 
his possession and under bis control Phooka was performed 
upon it, l 

We think that in the interest of justice it is necessary that the 
accused should be retried for the offence of which be has been 
convicted and that in that trial the accusation. under ‘ection 242 
of the Code of Criminal Procedure should make it clear that 
he is called upon to show cause why he should nct be convicted 
by reason of the fact that he is the owner of the animal upon which 
Phooka was performed. 

The Rule is, accordingly, made absolute ` “and it is directed 
that-the petitioner be retried in the light of these observations. - 

The petitioner will continue on the same bail till the disposal of 
the case in the Court below. 
Edgley, J. :—I agree. 


P, R. _ Rule made absolute, 
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Before JMe, Justice C. Bartley and Mr. Justice R, F. Lodge 
SYED YAWAR BAKHT CHOUDHURY 


Ù, 
THE KING EMPEROR.* 
AND 
ABUL ABBAS MAHAMMAD ABDUL ALI 
V, 
THE KING EMPEROR.* 
AND 
TROILAKHYA NATH DUTTA 
v, 


THE KING EMPEROR.* 


Yury trial—Criminal Frocedure Code (Act V of 1898), Sec. 279 (1)~— Objection 
taken to a juror on the ground of presumed or actual partiality in the juror 
~—Decision; if absolutely final- Sentente—Servant acting under direct 
orders of his muster, 


*Criminal’ Admitted Appeals Nos. 339, 343 ahd 346 of 1930, against the 
decision of D. N, De Esq., Additional Sessions Judge of Sylhet, dated 6th 
June, 1939. 
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If a Court decides that no presumed or actual partiality in the juror has been 


made out, that decision is absolutely final and cannot be challenged in appeal. 


Obiter : IE a Court finds that some presumed or actual partiality in the juror 
had been made out, and notwithstanding that finding it overrules the objection 
regarding the juror, the decision of the Court overruling the objection might 
perhaps be challenged in appeal. 


A servant acting under the direct orders of his master should not be punished 
as severely as the latter, 


Appeal by the Accused. 


Conviction of 4 years rigorous imprisonment under section 467 
Indian Penal Code against Troilakyanath, and of 4 years rigorous 
imprisonment each under section 467/109, Indian Penal Code 
against the other two accused. l 


The material facts appear from the judgment. 


Messrs. N. K. Basu and Hamidul Hug for the Appellant in 
Appeal No. 339. 


Messrs. S. K. Sen, Rashidul Hasan ard Abdul Alum for the 
Appellant in Appeal No. 343. 


Messrs. Sudhansu Sekhar Mukherjee and Obaidul Hug for the 
Appellant in Appeal No. 346. 


Siz A, K. Roy (Advocate-Geneval) and Mr. Anil Chandra Roy 
Choudhury for the Crown. 


The judgments of the Court were as follows : 


Lodge, J. +—These are appeals against convictions and sen- 
tences under sections 467 and 467/109, Indian Penal Code and 
under section 8r of the Indian Registration Act. 


The facts are rather complicated and needto be set out in 
some detail, in order that the arguments advanced before us may 
be properly appreciated. 

Syed Yawar Bakht Choudhury wasin debt to Debendra Kumar 
Roy to the extent of Rs. 500r-3-3 ; Musammat Kaniz Ahammed 
Choudhurani, wife of Syed Yawar Bakht Choudhury was in debt 
to the same creditor to the extent of Rs. 336; two minor sons of 
the late Afroz Bakht Choudhury, brother of Syed Yawar Bakht 
Choudhury were in debt to the same creditor to the extent of 
Rs, 13,162-12-9 } the total débt of these members of the family 
to this creditor thus amounting to Rs. 185co. The creditor had 
obtained decrees in respect of these debts. 

In order to satisfy this creditor’s claims, it was settled that 
certain properties belonging to xr. Syed Yawar Bakht Choudhury, 
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2. Musammat Kanij Ahammed Choudhburani, 3. Najamannessa 
Bibi, another wife of Syed Yawar Bakht Choudhury, 4. the two 
minor sons of the late Afroz Bakht .Choudhury, 5. Abdul Matin 
-Choudbury, 6. Mohammad Motasin Choudhury and 7, Jamilunnessa 
Bibi, sister of Syed Yawar Bakht Choudhury should be transferred 
to the creditor, The value of these properties was estimated at 
Rs, 20, oco, and it was decided that the creditor vendee should 
pay in cash to Jamilunnessa Bibi the sum of Rs. Isco and that 
the remainder of the consideration money should be .retained 
by him in full satisfaction of the debts specified above. 

Accordingly a deed of sale was drawn up on the 1oth February, 
1936. As the vendors were numerous and lived at different 
places, the execution of the document by all the adult vendors 
was not completed until the end of April, 1936. The two minor 
sons of the late Afroz Bakht Choudhury were wards of a guardian 
appointed by the District Judge of Sylhet under the provisions 
‘of Guardians and Wards Act. The sanction of the District Judge 
was therefore: necessary before the certificated guardian could 
consent to execute the document on behalf of the minors. The 
document was presented to the District Judge on 3cth April, 1936 
and his sanction was sought for. The document was returned by 
the District Judge’s office on 29th May, 1936 after sanction had 
been granted. 

On gth June, 1936, the document was presented at Baldganj 
Registry Office by Syed Yawar Bakht Choudhury. The latter 
admitted execution of the document on his own behalf and on 
behalf of his two wives and his two minor nephews. The Sub- 
Registrar granted the. usual receipt to Syed Yawar Bakht Chou- 
dhury who made over the same to the vendee Debendra Kumar 
Roy. The document was then sent by Registered post from the 
Sub-Registrar Balaganj to the Sub-Registrar Habiganj in order 
.that the admission of Abdul Matin Choudhury might be obtained. 
The latter admitted execution, and the document was returned to 
the Sub-Registrar, Balaganj, again by registered post, 

On three occasions the Sub-Registrar of Balaganj was taken 
to the house of Syed Yawar Bakht Choudhury in order that the 
“admission of execution by Jamilunnessa Bibi might be obtained, 
On the first two occasions, the Sub-Registrar was unable ‘to meet 
the lady. On the third occasion, i.e. on r6th August, 1936, 
Jamilunnessa Bibi denied execution of the document. -In the 
meantime, on the 25th July, 1936, execution had.been admitted by 
Mohammad Motasin Choudhury. 


P 


183 


CRIMINAL. 


1940. 


el 
Syed Yawar Bakht 
Choudhury 


Ve 
The King Emperor. 


184 


CRIMINAL. 


1940, 
ad 


Syed Yawar Bakht 
Choudhury 


v. 
The King Emperor, 


Ta 


THE CALCUTTA LAW JOURNÀL. [Vou 5. 


On September 7th, 1936, the Sub-Registrar refused registration 
in so far as Jamilunnessa Bibi was-concerned. 

On 18th September, 1936, the vendee Debendra Kumar Roy 
appealed to the District Registrar against the order refusing regis- 
tration, and prayed that the document be called for from the Sub- 
Registrar. The document reached the District Registrai’s Office 
on 2nd October, 1936. The vendee on examining the document 
came to the conclusion that certain alterations had been made 
therein. He accordingly applied for certified copy of the docu- 
ment, and after obtaining that copy he filed a petition of complaint 
before the Magistrate on ryth October, 1936, accusing some of 
the executants of the document, and others of forgery and cons- 


- piracy to forge. He alleged that the original document provided 


for the sale to him of all the remaining interest of the executants 
in Schedule 1, of all their interest in Schedule 2, and of the entire 
5 annas 23% gandas interest in Schedule 3 which belonged to Syed 
Yawar Bakht Choudhury and his two wives Musammat Kanij 
Ahammed Chotdhurani and Najamannessa Bibi; whereas the 
document in the condition in which it reached the District Regis- 
trar's Office, provided merely for the transfer of 234 gandas share 
in these properties to the vendee. He alleged further the pages 
4 and 52 of the original document had been removed and other 
pages substituted in their place, and the minor verbal alterations 
had been made in other parts of the document, While the magis- 
terial enquiry was proceeding, there was a talk of compromise 
between the parties. Two more documents were executed in 
favour of the vendee; the sum of Rs. 1500 was paid to Jamilun- 
nessa Bibi, and the latter admitted execution of the original 
document ; the Registration appeal was allowed, and the vendee 
Debendra Kumar Roy applied to the Magistrate for permission to 
withdraw from the prosecution. 

The task of prosecution was then undertaken by the Govern: 
ment; but on 31st March, 1938, the Public Prosecutor, under 
orders of the Local Government, applied under section 494, Crimi- 
nal Procedure Code to withdraw from the prosecution. Permission 
was granted, and the accused were discharged. 

The order of discharge was subsequently set aside by this Court, 
and a further enquiry ordered. 

As a result, five of the accused were committed to the Court 
of Sessions to stand their trial, the remaining accused persons 
being discharged. < 

The accused Troilakhyanath -Dutta was charged under see- 
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tion 467, Indian Penal Code with forging the document; Abul GN AH 
Abbas Mohammad Abdul Ali, Sub-Registrar of Balaganj was 1940. 
charged under section 81 of the Indian Registration Act, Syed syed Yawar Bakht 
Yawar Bakht Choudhury, Abul Abbas Mohammad Abdul Ali, Choudhury 
Troilakhyanath Dutta, Mohammad Aftar and Mohammad Jamshed The King Emperor. 
Abammad Choudhury were charged under section 120B/467, Indian Lodge, 5. 
Penal Code with the offence of conspiring to forge a valuable eens 
security. Before the trial was commenced in the Sessions Court, 
the learned Additional Sessions Judge of Sylhet framed an addi- 
tional charge of abetment under section 467/109, Indian Penal 
Code against Syed Yawar Bakht Choudhury, Abul Abbas Moham:- 
mad Abdul Ali, Mohammad Aftar and Mohammad Jamshed 
Ahammad Choudhury. 
The accused were tried by the Additional Sessions Judge of 
Sylhet with the aid of a common jury. 
Eighteen persons were summoned to attend as jurors, Of 
these eleven were in attendance when the case was taken up. 
Four of the eleven were selected, but objection was taken either 
by the Crown or by the defence agalnst each of the remaining 
gentlemen summoned. Thereupon, acting under section 279 (2) 
of the Code of Criminal Procedure, the learned Additional Ses- 
sions Judge chose a gentleman who was present in Court and 
whose name was on the list of jurors for the district. The defence 
objected to this gentleman sitting as a juryman, but the learned 
Additional Sessicns Judge after due consideration of the grounds 
urged, overruled the objection, and the trial proceeded. 
After all the evidence had been recorded and the arguments of 
the learned Public Prosecutor were being heard, the Court enquired 
whether sanction of the Local Government to the prosecution under 
section 120B/467, Indian Penal Code had been obtained, .as 
required by section 196A of the Code of Criminal Procedure. 
The learned Public Prosecutor then realised for the first time that 
no such sanction had been obtained, and prayed that the charge 
under section 120B/467, Indian Penal Code be cancelled ; and the 
Court ordered that that charge be cancelled. 
The jury returned a unanimous verdict of not guilty in so far as 
accused Mohammad Aftar and Mohammad Jamshed Ahammad 
Chaudhury were concerned. The learned Additional Sessions 
Judge accepted this verdict and acquitted these two accused. 
' The jury were divided with regard to the remaining three 
accused, The majority of the jury--three against two—found 
Troilakhya Nath Dutta guilty of forgery and Syed Yawar Bakht 
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‘Choudhury and' Abul Abbas Mobammad Abdul Ali guilty: of abet- 
ment of forgery, and Abul Abbas Mohammad Abdul Ali guilty of 


- an offence punishable under section 81 of the Indian aan 


Aak,” ( i i 

The learned Additional Sessions Judgė accepted the majority 
verdict and sentenced Trailakhya Nath Dutta under section 467, 
Indian Penal Code : to 4 years’ rigorous imprisonment, Syed Yawar 
Bakht Choudhury, and Abul Abbas Mohammad Abdul Ali under 
section 467/109, Indian Penal Code to 4 years rigorous imprison- 
ment. No separate sentence was passed under Section 81 of the 
Indian Registration Act. The three ‘accused convicted and sen- 
tenced by the learned Additional Sessions Judge have appealed to 
this Court. Their appeals were heard together and will be disposed 
of by this one judgment. 

It has been contended on behalf of the dandani that the 
defence objection to the juryman selected under section 270(2), 
Criminal Procedure Code should have been upheld, and that as this 
objaction was not upheld, the jury was not properly constituted and 
the trial was consequently illegal. 

Section: 278(a), Criminal Procedure Code seein. that an 


objection taken toa juror on the ground of some presumed or 


actual partiality in the juror, shall be allowed. 

The defence filed a petition of objection to this particular jury- 
man- alleging partiality in the juror, The learned Additional 
Sessions Judge thereupon passed the following order viz. “ I over- 
rule the defence objection against him after due consideration of 
the grounds urged in support of this objection and on being satis- 
fied that ee is no good ground or reason for pone the 
objection, ” 

Section 279{1), Criminal Procedure Code provides that “ Every 
objection taken to a juror shall be decided by the Court and such 
decision shall be recorded and shall be final, ” 

In view of this provision the learned Advocate Geneial hag con- 
tended that this Court is not entitled to consider whether the deci- 
sion of the learned Additional Sessions Judge in overruling. the 


objection was right or wrong. The learned Advocate for the appel- 


lants on the other hand has contended that the decision of the 
learned Additional Sessions Judge is final only ina limited senses 
that is to say, it cannot be challenged during the trial but it may be 
challenged during appeal. 

In our opinion, if the Court decides that no precited or actual 
partiality in the juror has been made out, that decision is absolutely 
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final and cannot be challenged in appeal. If, however, a Court 
were to find that some presumed or actual partiality in the juror 
had been made out, but in spite of this finding were to overrule 
the objection, the decision of the Court overruling the objection 
might perhaps be challenged in appeal. 

In view of the clear finding in the present case, that the objection 
on the ground of presumed or actual partiality had not been made 
out to the satisfaction of the Court, that decision cannot in our opi- 
nion be challenged. 

The next argument addressed to us on behalf of the appellants, 
was to the effect that it was unfair, unjust and improper to convict 
‘the appellants under section rog of abetment by conspiracy after 
cancelling the charge under section 120B/467, Indian Penal Code. 
The learned Advocate argued that inasmuch as there was a specific 
‘charge of conspiracy under section 120B, Indian Penal Code, the 
abetment contemplated in the charge under section 467-109, Indian 
Penal Code must have been abetment as defined inthe first and 
third clauses of section 107, Indian Penal Code and not abetment 
as defined in the second clause of that section, Consequently the 
learned Additional Sessions Judge was not justified in asking the 
jury to find the accused guilty of abetment on the ground that 
they had engaged in a conspiracy to forge the document. 

In our opinion there is no force in this argument. In the charge 
under section 109, Indian Penal Code no particular form of abet- 
ment was set out. If sanction of the Local Government under 
section 196A Criminal Procedure Code had been granted, there was 
no legal bar to the jury finding the accused guilty both under 
section 120B/457 Indian Penal Code and under section 
467/109, Indian Penal Code if they were satisfied that 
there had been the conspiracy and abetment by conspiracy. 
Whether separate sentence could have been imposed is a diffe- 
rent question with which we are not concerned. The trial 
proceeded almost to a conclusion on the assumption that the 
charge under section 120B/467,, Indian Penal Code had been 
validly framed. Evidence as to conspiracy had been led by the 
prosecution and been considered by the defence. When it was 
discovered that no sanction under section 196A, Criminal Procedure 
Code had been granted, the legal consequence was merely as if 
the charge under section 120B/467, Indian Penal Code had never 
been framed. The accused could not be acquitted or convicted 
of the offence punishable under section :20B Indian Penal Code, 
The Public Prosecutor could not withdraw under section 494, 


rly 


CRIMINAL. 


1940 


Syed Yawar Bakht 
Choudhury 


Ve 
The King Emperor. 


Lodge, 7. 


1&8 THE CALCUTTA LAW JOURNAL, [Vou 71. 


KALANA, Criminal Procedure Code from the prosecution under section r20B, 
1940. because there was no valid prosecution. Ifthe Court, instead of 

i lled, had di d th 
Syed Yawar Bakht Passing an order that the charge be cancelled, had directed the. 
Choudhury jury to ignore the charge for the reason that they were not 


Y. . : 
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Lodge, F been even a suggestion that the jury were not entitled to con- 
EEs J» 
—— sider whether the offence of abetment by conspiracy had been 
made out. 

In the circumstances we are unable to find that it was either 
illegal or unjust or unfair to the accused to consider whether the 
offence of abetment by conspiracy had been proved. 

The learned Advocate appearing for the appellant Syed Yawar 
Bakht Choudhury contended that in his charge to the jury, the 
learned Additional Sessions Judge had failed to draw the attention 
of the jury to evidence which was in favour of the accused. The 
learned Advocate placed before us evidence to shew that the value 
of the properties in Schedules 1 and 2 was such that it was impro- 
bable that the vendors should have agreed to transfer their entire 
interest in the lands of Schedule 3. He also drew our attention 
to the oral evidence regarding the draft document and the memo- 
randa produced by the prosecution witnesses in support of their 
evidence as to the original contents of the document, and argued 
that this oral evidence was not placed before the jury, and that 
‘the jury were consequently induced to attach too much importance 
to these documents. 

In our opinion the learned Additional Sessions Judge dealt 
fairly with all this evidence in his charge tothe jury and placed 
the material facts fairly before the jury for their considera- 
tion. We are unable to find that there was any misdirection 
in the charge in the manner in which this evidence was dealt 
with. 

` The learned Advoeate further argued that the learned Addi- 
tional Sessions Judge committed a serious mistake in telling the 
jury that the Sub-Registrar accused had married the daughter of 
a sister of accused Syed Yawar Bakht Choudhury, and that that 
mistake had seriously prejudiced the accused. In the first place 
it is not by any means clear from the record that there was any 
mistake. In the second place, the mistake if any, was only in 
respect of the exact relationship between the parties. We are 
unable to hold that the accused were in any way prejudiced if the 
statement was incorrect. 

On behalf of Abul Abbas Mohammad Abdul Ali, it was pointed 
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Out that the document passed through many hands, and it was 
argued that there was no evidence whatever to prove that he had 
any hand in the forgery, 


In his charge to the jury the learned Additional Sessions Judge 
pointed out in detail, the people into whose hands the document 
passed, and the evidence regarding the manner in which it passed 
‘from one to the other. The learned Additional Sessions Judge 
warned the jury that they must acquit this accused if they were 
not absolutely convinced from the evidence and circumstances 
that the forgery could not have been committed without the 
connivance and concurrence of this accused. In our opinion the 
matter was properly explained to the jury, and it was for the 
latter to decide on the evidence whether or not this accused was 
guilty, 

On behalf of the appellant Troilakhya Nath Dutta, it has been 
argued that he was a mere servant of the accused Syed Yawar 
Bakht Choudh ury and might have written up the substituted 
pages in all innocence under his master’s orders. In other words 
it is argued that though he may have altered the document in 
the manner alleged, it may be that he did so without any criminal 
. Intention. 

The learned Additional Sessions Judge discussed this aspect 
of the case in his charge ¡jand made it clear that-the accused could 
not be found guilty unless he had the necessary criminal intention. 


We are unable to find any misdirection in the charge on this 
point. 


The last argument placed before us referred to the sentences 
imposed on the appellants. All three have received the same 
sentence, viz. 4 years’ rigorous imprisonment. i 


We are of opinion that a servant acting under the direct orders 
of his master should not be punished as severely as the latter, 
and further that a government servant who abuses the trust placed 
in him in the manner in which appellant Abul Abbas Mohammad 


Abdul Ali did, should be punished more severely than the other 
appellants, 


We therefore alter the sentences as follows:— 


Abul Abbas Mohammad Abdul Ali is sentenced under section 
467/109, Indian Penal Code to undergo four years’ rigorous impris 
sonment } Syed Yawar Bakht Choudhury is sentenced under 
section 467/109, Indian Penal Code to undergo three years’ 
rigorous imprisonment 3 and ‘Trailakbyanath Dutta is sentenced 
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under section 467 Indian Penal Code to- undergo two years rigorous 
imprisonment. 

With this modification the appeals are dismissed. 

The appellants must surrender and serve oul their sentences. 


Bartley, J. ==] agree. 
A T M Appeals dismissed : 
Sentences in 2 tases varied. 


APELLATE CIVIL. 
Before Mr. Justice A. Ga R. Henderson, 


GIRISH CHANDRA SEN 
D. 
BRAJALAL SEN AND OTHERS,“ 


Arbitration—Award~—Decree not drawn up as necessary stamps not filed—Suit, 
if to be deemed to be pending—Indian Stamp Act (II of i889), See. 36— 
Award, unstamped, admitted in evidence—Deed, an award and nota 
partition deed. 

Two suits filed by different co-sharers were referred to arbitration and after 
the arbitrators submitted their award, the court directed that the award would 
be made part of the decree. No decree was however drawn up as the necessary 
stamps were not filed, 

Heid, that the suits were still pending. 

Jatindra Mohan Tagore v. Bejoy Chand Mahatap (1) referred to. 

When the primary Court admitted the unstamped award into evidence, its 
‘admissibility cannot be questioned by the party under section 36 of thé‘Indian 
„Stamp Act. i 


That the document was an award-and not a deed of partition, 


` 


Appeal by Defendant No. 1, 
Suit for declaration of title and recovery of possession. 

The material facts will appear from the judgment. 

Mr, Purusotiom; Chatterjee for the Appellant. Š 


*Appeal from Appellate Decree No. 1190 of 1937, against the decree of Abt- 
‘nash Chandra Ghose Hazra, Esq., Subordinate Judge of Bankura, dated the 
' asth day of April, 1937, reversing that of Hadayet Ullah, Esq p Munsif, ord 
* Court, Bankura, dated the 11th May, 1936. l : 

(14 (1904) L Le R. 32 Cale. 483. | rot 
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Messes. Rishi: sts Nath Sarkar and Sailendra Nath Banerjee 
for the Respondents, 

C A, V. 

The judgment of the Court was as follows $ 

This appeal is by defendant No. r. The disputed land originally 
forméd part of certain ejmalf property. Two suits were instituted 
by different co-sharers, Suit No. 93 of 1926 and Suit No. rgo of 
1925. They were referred to arbitration and the arbitrators sub- 
mitted an award. The Court directed that the award would be 
made part of the decree. No decree, however, was drawn up as 
the necessary stamps were -not filed. The plaintifi’s case is that 
the various co-sharers took possession in accordance with the terms 
ofthe award. The disputed land was allotted to the plaintiff and 
defendant No, 2. The plaintiff purchased the share of defendant 
No, 2. Ashe was subsequently dispossessed by defendant No. r 
he instituted the present suit, 

The appellant denied the allegation that the property was 
partitioned in accordance with the terms of the award. But this 
matter bas been found against him by the learned Judge. 

_ Two grounds have been taken in support of the appeal; (1) 
that the suit should have been stayed under the provision of sec- 
tion 10 of the Code of Civil Procedure ; and (2) that the award 
was inadmissible in evidence. 

= [n order to determine the first point it is necessary to decide 
whether the two previous suits are still pending. It is to be noted 
that the judgment has been delivered but -the decrees have not 
been drawn up. On behalf of the appellant reliance is placed on 
the decision in the case of /Jotindra Mohan Tagore v, Bejoy Chand 
Mahatap (x). That decision supports his case and Iam not pre- 
pared to dissent from it, ; 

It is, however, clear that the matter in issue in the present suit 
was not directly and substantially in issue in either of the previous 
suits, The question raised in Suit No. 93 of 1926 was whether 
there had been a previous partition and whether the land in dis- 
| pute was allotted to the plaintiff in that suit. Suit No. 140 of 1925, 
was an ordinary partition suit. None of these questions arise in 
the present suit. 

' The admissibility of the award was challenged on two grounds, 
firstly, that it was not stamped and secondly, that it was not 
registered, 

The matter comes within the terms of section 36 of the Indian 
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Stamp Act. Rightly or wrongly the Munsif admitted the docu- 
ment into evidence and its admissibility cannot now be called in 
question, l 

On the second point the learned Subordinate Judge pointed 
out that the Act had not been amended at the time when the 
award was made. It was, however, contended on behalf of the 
appellant that the document in question was not an award buta 
deed of partition. It was undoubtedly an award when it was 
filed in Court. Nothing of any sort has been done to it since. 
The document has remained in the custody of the Court ever 
since it was filed. It therefore remains what it always was, namely, 
an award. 

The appeal is dismissed with costs. 
P, R Appeal dismissed. 





Before Mv, Justice Syed Nasim Als and Mr, Justice 
B. K. Mukherjea. 


RANI HARSHAMUKHI DASI 
Ds 
NABA KRISHNA ROY CHOUDHURY AND anotuEr,* 


Limitation ~ Public Demands Recovery Act (111 B. C. of 19:3), section 34—Sutt 
for setting aside decree under section 105, Bengal Tenancy Act) VIII of 1885) 
nnd for permanent injunction—Proceeding before Certificate officer pending 
at the date of suit = Final decision of Certificate officer as to subject matter 
of suit —Death of one of the defendants Abatement of suit as regards him— 
dnjunction, if can be granted. 


Landlords, defendants Nos. 1 to 2, commenced a proceeding under section 105 
bf the Bengal Tenancy Act, 1885, for enhancement of rent of a permanent tenure 
held by plaintiff against the proforma defendants (the vendor tenants) under 
section 7 of the said Act. The plaintiff was not made party to the proceeding. 
Settlement officer passed an ex parte decree enhancing the rent. The estate 
of defendants Nos. 1 and 2 was subsequently taken over by the Court of 
Wards. 


The Manager of the Court of Wards fileda certificate under the Public 
Demands Recovery Act against the plaintiff for recovery of rent on the basis of 
the decree made in section 105 proceeding, The Certificate officer on the 16th 
December, 1933 held after hearing the objection by the plaintiff that he would 


* Letters Patent Appeal No. 10 of 1938, against the decision of Mr. Justice 
Jack in Appeal from Appellate Decree No. 749 of 1696, dated the 25th May, 
1938, against the decree of A. N. Sen, Esg., Additional District Judge of 24-Per- 
ganas, dated the 8th January, 1936, reversing that of Babu Jyotish Chandra 
Gupta, Munsif, 2nd Court, Baruipur, dated the Eth February, 1935. 
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follow the order for enhancement of rent passed by the settlement officer under 
section 105 of the Bengal Tenancy Act. As regards the other objection of the 
plaintiff that the certificate as filed was not maintainable in law inasmuch as the 
plaintiff was sought to be made liable in her personal capacity and not as execu- 
trix, it was ordered that the certificate should be amended by inserting the plain- 
tiff as executrix, . The certificate was then amended and the plaintiff on the 17th 
April, 1934 filed a petition of objection as regards the amended certificate. 


The present suit was instituted on the 27th April, 1934, impleading all the 
three landlords as parties defendants, and the prayers substantially were fora 
declaration that the decision in the section 195 case was voidand inoperative 
and not binding on her and for a permanent injunction restraining defendants 
Nos, 1 and 2 from enforcing the certificate filed against her. 


Defendant No. 3 died sometime after the institution of the suit, His heirs 
were not brought on the record and the suit as regards him abated ; 

Held, that the suit was not premature. 

That it was not hit by section 34 of the Public Demands Recovery Act, as it 
was brought within 6 months from 16th December, 1933, when the claim for 
enhanced rent was finally disposed of. 

- That as the certificate was issued at the instance of defendants Nos. 1 and 2 
and defendant No. 3 was nota party to the certificate proceeding, the claim for 
injunction would not fail by reason of suit being abated against the heirs of 
delendant No. 3 and the decree in section 105 proceeding being a joint decree, 
could not be set aside in the absence of defendant No. 3 or his heirs. 

That there is nothing in law which stands in the way of plaintiff’s getting an 
injunction restraining defendants Nos. 1 and 2 from enforcing the certificate in 
respect of demand exceeding the amount of rent that was payable originatly in 
respect of the tenure, 

That as the plaintiff was nota party to section 105 proceeding, it was not 
necessary for her to have the decree set aside. 


Appeal by the Plaintiff, 
The material facts appear from the judgment of 


Jack, J. ¢~-This appeal has arisen out of a suit for the annul- 
ment of a decree obtained by the landlord defendants in a proceed- 
ing under section 105 of the Bengal Tenancy Act for enhancement 
of rent of a permanent tenure and for an injunction restraining the 
defendants from enforcing the certificate issued in execution of that 
decree. It is alleged that the tenure was purchased by the plaintiff 
some two years before these proceedings and that the plaintiff was 
fraudulently not made a party to the proceedings and, consequently 
the defendants obtained a decree for enhancement of rent and the 
subsequent certificate. The suit was decreed by the trial Court but 
was dismissed by the Court of appeal below on the ground that the 
suit was barred under the provisions of section 3; of the Public De- 
mands .Recovery Act and, secondly, was not maintainable because 
the heirs of defendant No. 3 were not made parties to the suit, 
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. The first point depends upon the interpretation of section 34 of 
the Public Demands Recovery Act which statesithat “The certi- 
ficate-debtor may, at any time within six months=~ 

(1) From the service upon him of the notice required by 
‘section 7, or 

(2) if he files, in accordance with section 9, a petition denying 
liability—from the date of the determination of the petition, or 

(3) if he appeals, in accordance with section 51, from an order 
passed under section ro—from the date of the decision of such 
appeal, being a snit in a Civil Court to have certificate cancelled or 
modified, and for any further consequential relief to which he may 
be entitled : ” 

The learned Additional District Judge holds that this section 
must be interpreted to mean that if the certificate-debtor has filed 
a petition under section g he cannot . bringa suit until after the 
date of determination of that petition. 

-On a careful consiceration of the terms of the section read with 
section 37 of the Act I think that the learned Additional District 
Judge is right in his construction for the reasons he has given and 
therefore the suit is premature. The certificatedebtor was not 
entitled to bring the suit under section 34 of the Act, until after 
the decision of the certificate officer under section ro. But by the 
terms of section 37 the certificate-debtor where fraud is alleged is 
not limited toa suit under section 34 of the Act but can bring a 
suit independently of its provisions. In this case fraud was alleged 
and on the findings of the Court below fraud has been found, in that 
it has been found by the trial Court on good grounds that the 
defendants Nos. 1 and 2 deliberately omitted to make the plaintiff 
a party to the suit and thus, having got a decree for enhancement of 
the rent of his holding in his absence, proceeded to execute the 
certificate against him, This finding has not been reversed by the 
appellate Court and I accept it. The certificate-debtor is therefore 
not bound by the provisions of section 34 in bringing this suit. 
However the appellate Court is right, in holding that the decree 
cannot be set aside in the absence of the heirs of defendant No. 3 
and as long as the decree stands, the rent of the holding must 
remain at the enhanced rate. The certificate is accordingly a valid 
certificate and an injunction cannot be issued to prevent the defen- 
dant executing it. l : 

The appeal must therefore be dismissed. This isa most 
unfortunate result arising out of the failure of the plaintiff to make 


‘the heirs of defendant No. 3 parties to the suit, It will however 
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still be open to the plaintiff to have the certificate cancelled in the 
proceedings under section 10 of the Act, ifthis proceeding is still 
pending. Inthe circumstances I think the respondents should get 
no costs throughout and the orders of the Courts below as regards 
costs will be modified accordingly. 

Leave to appeal under the Letters Patent is granted. 

Agalnst this decision, the plaintiff filed an appeal under section 
15 of the Letters Putent. 

Messrs, Atul Chandra Gupta and Jatis Chandra Guha for the 
Appellants, | 

Dr. Sarat Gkandsa Basak and My, Rama Prosad Mukherjea 
for the Respondents, 

The following judgments were delivered : 

Mukherjea, J.:—This isan appeal under section r5 of the 
Letters Patent and is directed against a judgment of Mr, Justice 
Jack, dated the 26th May, 1938. 

The material facts relating to this appeal may be shortly stated 
as follows ;—-There was a permanent tenure held by the pro forma 
defendants, as tenants under the principal defendants Nos, 1—3, at 
a rental of Rs. 37-5-9 pies a year. This tenure was purchased by 
the plaintiff Rani Harshamukhi as Executrix tothe estate of Raja 
Manindra Chandra Sinha on 2oth February, 1929 and it is not ĉis- 
puted that the landlora’s fee was duly paid. On 5th March, 1931 
the landlords defendants commenced a proceeding under 
section 195 Bengal Tenancy Act for enhancement of the rent of 
this tenure under section 7 of this Act. The plaintiff was not made 
a party to the proceeding, which was started against the pro forma 
defendants only and even then one of the old tenants who was a 
minor was not represented by a guardian. There was an exparte 
decree passed by the Settlement Officer in the proceeding by which 
the rent was enhanced. The estate of defendants Nos, r—2 was 
subsequently taken over by the Court of Wards and these defen- 
dants through their manager had a certificate filed under the 
Public Demands Recovery Act against the plaintiff for recovery of 
rent due in respect of the tenure on the basis of the decree made 
in the section rog proceeding. The present suit was instituted by 
the plaintiff on 27th April, 1934 impleading all the three landlords 
as parties defendants, and the prayers substantially were for a 
declaration that the decision in the section 105 case was void and 
inoperative and not binding on her and fcra permanent injunction 
restraining defendants Nos. 1 and 2 from enforcing the certificate 
which was filed against.the plaintiff, It may be mentioned here that 


195 


CIVIL. 


1942. 
Soe jawa? 

Rani Harshamukhi 
Dasi 


v. 
Naba Krishna Roy 
Choudhury. 


Fack, 7. 


d 


Fabruary, G. 


Rani Harshamukhi 
Dasi 


Y, 
Naba Krishna Roy 
Choudhury. 


B, K. Mukherjea, F. 


THE CALCUTTA LAW JOURNAL. [VOL 71. 


in the plaint filed by the plaintiff, it was. stated that she received 
notice of the’ certificate under section 7 of the Public Demands 
Recovery Act on 19th February, 1934 and filed a petition of objec- 
tion under section 9 of the Act on 17th of April following, the suit 
being instituted within ro days after that date. One other fact 
deserves to be mentioned at this stage, viz. that defendant No. 3 
died sometime after the institution of the suit. The plaintiff did 
not bring bis heirs on the record and the result was that the suit 
abated against them. 

The suit was contested by defendants Nos. 1 and 2 and their 
defence infer alia was that the suit was premature and was barred 
under section 34 of the Public Demands Recovery Act, as well as 
under section rog of the Bengal Tenancy Act. It was urged that 
the defendants bad no notice of the plaintiff’s purchase and the 
decision in the section 105 case was valid and binding on the 
plaintiff. The further point taken was that the suit having abated 
as against the heirs of defendant No. 3 could not proceed against 
the other defendants inasmuch as the decree which was impugned 
by the jlaintif was a joint decree obtained on behalf of all the 
three defendants. 

The Munsiff who tried the suit decreed it in part, He was of 
opinion that the suit was not barred under section 34 of the Public 
Demands Recovery Act or section rog Bengal Tenancy Act, and 
the decree in the section rog proceeding which was passed without 
making the plaintiff a party, was not binding on her. He held 
further that as the heirs of the deceased defendant No. 3 were not 
substituted and brought on the record, the plaintiff was not entitled 
to any declaration as regards the validity of the decree obtained by 
all the three defendants jointly ; she was however entitled to an 
injunction restraining defendants Nos, 1 and 2 from enforciog the 
certificate filed by them. 

Against this decision there was an appeal taken by the defendants 
Nos. r and 2 to the Court of the District Judge at Alipur, Before 
the appellate Court it was conceded by the defendants that there 
was no bar to the suit under section 109 of Bengal Tenancy Act, 
and that the plaintiff was improperly left out in the section 105 


| proceeding. Only two points were taken in support of the appeal 


viz, (1) that the suit was premature in view of the provision of 
section 34 Of the Public Demands Recovery Act, and (2) that it 
was bound to fail for non-joinder of the heirs of deceased defen- 
dant No. 3. The District Judge accepted both these contentions 
as sound. He held, that the suit being substantially one for gan: 
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from the question of legal bar, it was desirable that, if the identi- 
cal question was raised before the Certificate Officer, we should 
wait, till the Officer has given his decision. The appellant has 
now placed before us authenticated copies of the entire proceed- 
ings before the Certificate Officer, and on‘a perusal of the same 
we have come to the conclusion that there was an error in the 
statement of relevant facts and- dates made in this connection in 
the plaint itself, and that asa matter of fact the certificate officer 
had determined the objection of the plaintiffon this point long 
before the suit was filed. It will be seen from these records that 
the certificate was filed as early as 26th May, 1933. On rsth 


-September, 1933, notice under section 7 of the Public Demands 


Recovery Act was served on the plaintiff, and on end November, 
1933, the plaintiff filed a petition of objection under section 9 
of the Act. Two points were taken in the petition of objection: | 
(1) that no enbanced rent could be demanded by the certificate 
creditor on the basis cf the decree in section 105 case; and (2) 
that the certificate as it was filed was not maintainable in law, in- | 


“asmuch as the plaintiff was sought to be made liable in it in her 


personal capacity, and not as executrix to the estate of late Raja 


-Manindra Chandra Sinha. Both these objections were dealt with 


by the Certificate Officer by his order dated 16th December, 1933. 
The first objection with which we are concerned ih the present 
litigation, was overruled, and the Officer held that he would follow 
the order for enhancement of rent passed by the Settlement Officer 
under section ros Bengal Tenancy Act and the objector if she 
had any grievance had her remedy in a Civil Court. The other 
objection was given effect to, and it was directed that the certifi- 
cate should be amended by inserting the name of the Rani, as 
executrix to the estate of Raja Manindra Chandra Sinha, It was 
further directed that on receipt of the petition of amendment to 
be filed by the Manager, Court of Wards, a fresh notice under 
section 7 would be served on the plaintiff. In pursuance of the 
order the certificate was amended, and a fresh notice under sec- 
tion 7 of the Public Demands Recovery Act was served on the 
plaintiff on 24th March, 1934. On 17th April, 1934, she indeed 
filed a petition of objection, but that was with reference to this 
amended certificate. So far asthe objection related to the claim 
for enhanced rent onthe basis of the decree in the section 105 
case, it was disposed of finally by the Certificate Officer on 16th 
December, 1933, and the present suit being instituted within 6 
months from the date was not at all hit by section 34 of the 


Voi. 71] HIGH COURT, ` 469 


Public Demands Recovery Act. Our conclusion therefore is that > akan 
the suit was not premature, and the wrong decision on this point bes 
arrived at by the Courts below was due mainly to the statement Rani Harshamukhi 
contained in the plaint itself. oe 


The only other point that requires consideration is, as to Naba Kristina Roy 
_ whether the claim for injunction should fail by reason of the suit ee 
having abated against the heirs cf defendant No. 3. B. K, Mukherjea, F. 
_ [n my opinion the answer ‘to this question must be given in p 
` the negative. Itis perfectly true that the decree in the section 
105 case could not be set aside in the absence of the defendant 
No.3 or his heirs, But as the plaintiff was not a party to the 
. proceeding, it was ‘not necessary for her to have the decree set 
aside. She can ask the Court to-give her an injunction on the 
footing that the Cecree was not binding on her; and as the certi- 
ficate was issued at the instance of cefendants Nos. r and 2 only 
and defendant No.3 ‘was not party to the certificate proceeding, 
there is nothing in Jaw which stands in the ‘way of her getting an 
injunction restraining defendants Nos, 1 and 2° from enforcing the 
' certificate in respect of a demand exceeding the amount of rent that 
was payable originally in respect of the tenure, 
The result therefore is that this appeal is allowed, the judgment 
of Mr, Justice Jack and that of the District Judge, Alipur, are 
set aside. The decree of the lower Court is restored, subject to this 
modification that the defendants Nos, rand 2 would be restrained 
by an injunction from enforcing the certificate, not in its entirety, 
but only in respect of the amdtnt that is in excess of the rents 
payable by the tenure-holdeis prior to the enhancement mace under 
section r¢5, Bengal Tenancy Acts 
The plaintiff will be entitled to get half the costs in all the 
< Courts. | l ; 
Nasim Ali, J. :—I agree. ~ 


A. T, M. Li P, Appeal allowed : 
Suit decreed in part, 


300 


CIVIL. ` 


1929. 
kanan gaman? 


July, 145 17. 


Fuly, 17, 


THE CALCUTTA LAW JOURNAL, [Vòn 7i, 
Before Mr. Justice B. N., Rau. 
BHUTNATH BANDOPADHYA AND OTHERS 


De 


JAGAT TARINI DASI.* 
Co-sharer, possesion of—Presumption of ouster of other co-sharersmAdmission 
— Recital in deed of sale~Evidence Act (I of 1872), Sec. 18. 


Where the body of a Kobala executed by two of the co-sharers of the pro- 
perty in favour of the plaintiff’s father, was written by the father of defendents 
Nos. 1 and 2 and grandfather of defendant No. 3 and to have signed the docu- 
merit for one of the executants, reciting the vendor’s share as 3 annas : 


Held, that the recital was an admission by the father of defendants Nos. 1 
and 2 and grandfather of defendant No, 2, that the vendors did, in fact, own 
the share mentioned. 

Under section 18 of the Evidence Act, 1£72, this admission is not only 
binding on defendants Nos. £ to 3 but on defendants Nos.4 and 5, as the 
admission was made at a time when the ancestors of defendants No, 1 to 5 
were joint, 


Mere possession of the entire property by aco-sharer unaccompanied by 
any other circumstance is not sufficient to create a presumption of ouster : 


Nirmal Chandra Das.v. Mahitosh Das (1) referred to. 

Gangadhar v. Parashram (2) considered, 

Suit for declaration of title and for confirmation of possession. 
The ma terial facts will appear from the judgment, 

M+. Muktipada Chatterjee for the Appellants. 


Mr, Gopendra Nath Das for the Respondent, ; 
ki C: A. Vv. 

The judgment of the Court was as follows : l 
This is an appeal by the defendants in a suit for declaration 
of the title of the plaintiff toa share of 3 annas and odd in a tank 
called Shekrapukur and for confirmation of possession or alterna- 
tively for recovery of possession thereof, as well as for the correc- 


lion of the settlement record of rights which as finally published 


was in favour of the defendants. The plaintiffs case is that at 
one time the tank belonged to the goldsmiths of Dinanathpur, 
Two of the co-sharers of the tank, Guru Charan Paul and 
Bhabasundari Dasi, sold the disputed share of the tank to the 


*Appeal from Appellate Decree No, 133! of 1997, against the decree of 
Babu Gobinda Chandra Chakravarty, Subordinate Judge, Burdwan, dated the 
17th of March, 1937, affirming that of Maulvi Abdul Majid, Munsiff, 9rd Court- 
Burdwan, dated the 10th, 

(1) (1935) 49 C. W. N. 7775 (2) (1505) I. L, R, 29 Bem, 300, 
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plaintiff’s father Sarada Prosad Sarkar by an unregistered Kobala, 
dated Kartik rgth, 1286 B.S., corresponding to October goth, 
1879. After the purchase, it is said, plaintiff's father was in posses- 
sion of the share until his death in 1327 B. S. when the plaintiff 
as sole heir succeeded. During the settlement operations come 
mencing in 1928, plaintiff learnt that the defendants were attemp- 
ting to get their names recorded in respect of the entire tank. 
So she preferred an objection before the attesting officer in 1928, 
but the objection was disallowed and the entire tank was recorded 
inthe name of the defendants. The record of rights was finally 
published on January isth, 1931. ‘Thereafter the defendants 
raised a loan from Government to re-excavate the tank and actually 
commenced re-excavation in denial of the plaintifi’s title on 
February 28th, 1936. 

The defendants’ case is that the tank in its entirety belonged 
to their predecessors for more than so years by adverse possession 
and that the defendants have been in exclusive possession of the 
entire tank, They say that neither the plaintiff nor her father 
had title or possession. The Kobala of Kartik rth, 1286 B, S 
was a forged document and was not written by Surja Narayan 
Bandopadhya, father of defendants Nos. 1 and 2 and grandfather 
of defendant No. 3, as alleged in the plaint, Guru Charan Pal 
and Bha basundari Dasi had no right to sell. The settlement 
record of rights was published ` in the presence of both parties and 
is correct, 

Fhe trial Court found that the Kobala was genuine and was in 
fact written by Surja Narayan Bandopadhya and that the recitals 
therein were binding upon the defendants as an admission by 
Surja Narayan, As regards possession the Court found that 
although neither the plaintiff nor her father was in possession of 
any share of the tank within 12 years preceding the institution 
of the suit, nevertheless, on the principle that the possession of 
one co-sharer is the possession of all until there is an ouster, the 
possession of the defendants was not adverse to the plaintiff since 
the defendants did not even plead ouster, The Court accordingly 
declared plaintiff’s title to the tank to the extent of 3 annas odd 
and ordered that she do recover possession of this share jointly 
with defendants and also made various other consequential orders, 
On appeal the lower Appellate Court upheld the decree and 
dismissed the appeal with costs) Hence this second appeal. 

At the bearing of the appeal in this Court three points have 
been pressed on. behalf of the appellants, It is contended (1) 
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that both the Courts below are wrong in holding that the recitals 
in the Kobala constitute an admission by Surja Narayan, (2) that 
on the findings of both the Courts that the plaintiff had no posses: 
sion within 12 years preceding the suit, the suit should have been 
dismissed, and (3) that the lower Appellate Court has not con- 
sidered the case of defendants Nos. 4 and 5 separately. 


As regards the first point both the Courts below have found 
that the body of the Kobala in question wasin fact written by 
Surja Narayan, Thus Surja Narayan was nota mere attesting 
witness. He was the actual scribe and indeed he appears to have 
signed the dccument for one of the executants, Bhabasundari. 
The document recites the vendors’ share as 3 annas odd. In 
these circumstances, it seems to me that the recital has been 
properly considered by both the Courts below as an admission by 
Surja Narayan that the vendors did, in fact, own the share men- 
tioned. IfSurja Narayan and his brother owned the entire tank 
and the vendors had no share in it at all, it is unthinkable that 
Surja Narayan would have wiitten the document. There is there- 
fore no substance in this contention. 


Turning to the second contention the argument pressed upon 
me on behalf of the appellants is that on the findings the defen- 
dants have been in possession of the entire tank for a long period 
and that even if they were only ,co-sharers the long-continued 
possession of the whole property’is in itself evidence of ouster. 
In support of this proposition the decision in the Bombay case, 
Gangadhar y. Parashram, (1), has been cited. Even if this case 
were regarded as supporting the proposition contended for, it 
must now be taken to have been superseded by a number of 
subsequent Privy Council decisions. The relevant cases have been 
discussed in Nirmal Chandra Das v, Makitosh Das (2), and, so 
far as at least this Court is concerned, it appears now to be settled 
that mere possession of the enlire property bya co-sharer unac- 
companied by. any other circumstance is not sufficient to create 
a presumption of ouster. No such ouster has either been alleged 
or proved in the present case and the Courts below ‘were therefore 
tight in bolding that the possession of the defendants was not 
adverse to the plaintiff, ; n 

On the third point, namely, that the lower appellate Court has 


‘not considered the case of defendants Nos. 4 and 5 separately, 


Ido not find any substance in the grievance. The trial Court 


(1) (1905) L L. R, 29 Bom. goo. (2) (1935) 49 C. W. N. 777, 


z% 
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has observed, as regards these two defendants, that they are the 
sons of Rakhal Chandra Bandopadhya, who was the brother of 
Surja Narayan. The admissions:in the Kobala having been made 
at a time when the interest of Surja Narayan and his brother 
Rakhal Chandra were joint would be binding upon Rakhal Chan- 
dra and consequently upon defendants Nos, 4 and 5 also, by 


virtue of section 18 of the Evidence Act. The appeal must there- , 


fore be dismissed with costs, ; 
P, R. Appeal dismissed, 


= 
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CIVIL REVISION. 


Before Mr, Justice Syed Nasim Ali and Mr. Justice 
B, N. Rau, 


JOY DURGA DASSI AND OTHERS 
2, 


MAHARAJ KUMAR SOURISH CHANDRA 
ROY BAHADUR.* 


Suit, valuation of for purposes of jurisdiction and court-feesmCourt-Fees Act 
(Vl of 1870), Article 17, Clause 1 of Schedule H--Summary decision = 
Order of Certificate Oficer, if a summary decision. 


“A suit prayed for a declaration firstly that the cértificate was not ‘duly filed 
and was null and void, and, secondly, if duly filed, then a decree might be passed 
in favour of the plaintiffs for cancelling or modifying the said certificate, signed 
by the Certificate Officer under section 6 of the Public Demands Recovery Act : 


Held, that the amount or value of the subject-matter of the suit was the 
amount mentioned in the certificate. 


That as regards the amount of court-fees, the suit being a suit to set aside the 
summary decision or order of a Revenue Court, a fixed court-fee was payable 
under Schedule I], Article 17, Clause (1) of Court Fees Act, 1870, 


An ex parte decision of a Certificate Officer under the provisions of the Public 


* Civil Revision Case No, 1177 of 1939, against the order of 1. N. Basu Roy, 
Esq., Subordinate Judge, Nadia (Krishnagar), dated the.7th, July, 1939. 
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Demands Recovery Act is a summary decision within the meaning of Article 17, 
Clause 1, Schedule II of the Court Fees Act. 


Maharaja Dhiraj Mahtab Ray Bahadur v Becharam Hasra (1) followed. 


Application for Revision under section 115 of the Code of Civil 
Procedure, by the Plaintiffs, if 


The material facts will appear from the judgment. 


Messrs. Panchanon Ghose and Syama Charan Mitter for the 
Petitioners, 


Dr. Radha Benode Pal and Mr. Panchanan Pal (for Mr. 
Shyamapada Majumdar) tor the Opposite Party. 


Mr, Rama Prosad Mookerjee for the Crown. 
The judgments of the Court were as follows: 


Nasim Ali, J. :-On April 15, 1936 the certificate officer of 
Nadia signed a certificate under section 6 of the Public Demands 
Recovery Act in the prescribed form stating that a sum of 
Rs. 2,03403-12-3 was due from the petitioners ona written requi- 
sition to him by the opposite party in the prescribed form. The 
petitioners thereupon filed objections to the certificate under 
section 9 of the Act. These objections were rejected by a Certificate 
officer on March 9, 1938 with remarks to the following effeci ; 


(i) That considering the principles laid down in section 99 of 
the Cess Act, the certificate cannot be put to execution as long as 
section gg is in force. 


(ii) That the consideration about the saleability of the Pani 
according to the terms of the darn pata would be deferred till the 
execution stage. 


(iii) That the question of adjustment of the dues in the certi- 
ficate would be deferred till the termination of the attachment under 
section 99 of the Cess Act, 

The petitioners filed an appeal against this order of the Certi- 
ficate officer rejecting their objections to the. certificate but they 
were unsuccessful. On the 26th November, 1938 the petitioners 
raised the suit out of which this Rule arises, Inthe plaint of this 
suit the petitioners prayed for two reliefs :— 

(1) That a decree might be passed in favour of the plaintiffs 
declaring that the certificate was not duly filed and was null and 
void ; and 

(z) That, in case, it be held that the aforesaid certificate was 


(1) (1870} 5 B. L. R, 162 (F. By). 


Von. yr] HiGH COYRT, 


ag 


duly filed a decree might be passed in favour of the plaintiffs for 
cancelling or modifying the said certificate, 

The opposite party is the sole defendant inthe suit. He filed 
his written statement on the 23rd January, 1939 stating inter alia 
that the suit was not properly valued and that the court-fee paid was 
not sufficient. 

This issue was taken up for hearing by the learned Subordinate 
Judge on the 7th July, 1939. He has come to the ‘conclusion that 
the valuation for the purposes of jurisdiction should be the amount 
mentioned in the certificate and that the plaintiffs are bound to pay 
ad valorem court-fees on that amount. He accordingly directed the 
plaintifs petitioners to file the deficit court-fees within 2r days. 
The plaintiffs thereupon obtained the present Rule, 


As regards the question asto what should be the valuation of 
this suit for the purposes of jurisdiction the learned Subordinate 
Judge appears to me to have come toa correct conclusion. On 
the materials before him the amount or value of the subject-matter 
of the suit must be taken to be the amount mentioned in the certi- 
ficate. The order of the Subordinate Judge directing the plaintiffs 
to value the suit at the amount mentioned in the certificate must 
therefore stand. 


As regards. the amount of the court-fees the plaintiffs’ case is 
that the suit isa suit to set aside the summary decision or order of 
a Revenus Court and consequently a fixed court-fee is payable 
under Schedule 2, Article 17, Clause 1 of the Court Fees Act, 
This contention appears to me to be well-founded. There cannot 
‘be any doubt that the decision or order in question is the decision 
or order of a Revenue Court, The controversy at the Bar was on 
the questioh as to whether the certificate which the plaintifs want 
to be cancelled in the present suit could be called a summary 
decision or order of a Revenue Court. Mr. Mukherji, Assistant 
Government Pleader, contended that the present suit was not only 
a suit for the cancellation of the certificate which was signed by the 
certificate officer under section 6 butalsoa suit for cancelliog the 
certificate as amended by the certificate officer after hearing the 
objections of the, certificate-debtor under section 9 of the Public 
Demands Recovery Act. There is no material before me to indi- 
cate that the certificate which was signed by the certificate officer 
under section 6 has been, in any way, modified by the Certificate 
officer after hearing the objections of the certificate-debtor, I have 
already pointed out that he rejected the objections of the certificate- 
debtors with certain remarks, These remarks do not in any way 
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affect or modify the original certificate signed by him under 
section 6. The learned Advocate for the plaintiffs also stated before 
us that the suit wasa suit for cancellation of the certificate signed 
by the Certificate officer under section 6 on tbe 15th April, 1936. 
The plaint also goes to indicate that the plaintiffs in the present 
suit want the certificate signed by the Certificate officer under 
section 6 to be cancelled. 


The next question for consideration therefore is whether this 
certificate can be called the summary decision or crder of a Reve- 


' nue Court within the meaning of Article 17(i) of Schedule 2 of the 


Court Fees Act. The relevant section of the Public Demands 


‘Recovery Act are these :— 


“ 5(1) When any public demand payable to any person -other 
than the Collector is due, such person may send to the Certificate 
Officer a written requisition in the prescribed form. 


(2) Every such requisition shall be signed and verified in the 
prescribed manner, and, except in such cases a3 may be prescribed, 
shall be chargeable with the fee of the amount which would be 
payable under the Court Fees Act, 1870, in respect of a plaint for 
the recovery of a sum of mony equat, to that stated in the requi- 
sition as being due. 


6. On receipt of any such requisition, the Certificate Officér, if 
he is satisfied that the demand is recoverable and that recovery by 


Suit is not barred by law, may sign a certificate, in the prescribed 


form, Stating that the demand is due; and shall include in the 
certificate the fee (ifany) paid under section 5, sub-section (2) ; 
and shall cause the certificate to be filed in his office. ” 


These provisions clearly indicate that the Certificate officer 
declares that a certain amount is due from a certificate debtor and 
signs the certificate under section 6 if he is satisfied from the state- 
ments which are made in the written requisition in the absence of 
the certificate debtor. The Act then provides fora notice to the 
certificateedebtor and for the hearing of his objections within a 
certain time. The Act also gives power to the Certificate officer to 
set aside, ‘modify or vary the certificate after hearing the objections 
of the certificate-edebtor. There is a further provision in the Act 
yiz, Section 34 under which the certificate-debtor has been given 
the right to bring a suit in the Civil Court for cancelling or modi» 
` fying the certificate. From this provision it is clear that the Legis- 
lature contemplated that the decision of the Certificate officer is not 
final but is liable to be questioned ih the Civil Court. 


VoL, 71] HIGH COURT. 


The point for consideration therefore is whether an ex parte 
decision which is liable to be questioned by a regular suit in the 
Civil Court can be called a summary decision or order within the 
meaning of Article 17({i) of Schedule II of the Court Fees Act. The 
word “ summary °” has not been defined in the Court Fees Act, 
In the case of Maharaja Dhiraj Mahtab Chand Roy Bahadur v. 
Bacharam Hazra (1) Sir Richard Couch, C. J. observed as 
follows :— 

_ “Itis the decision of a Court which bears and determines the 
matter, but does not finally conclude the parties,a proceeding in 
which the Court makes an crder and determines the matter in issue, 
_if may so describe it, for the present occasion. ” ad 

` I respectfully agree with the observations of the learned 
Chief Justice in that case as regards the meaning of the 
word “summary”. Evidently powers under the Public De- 
mands Recovery Act Fave been conferred upon certain zemin- 
dars for speedy realisation of rent from their tenants. Chapter 13(a) 
of the Bengal Tenancy Act (row repealed) points to the conclusion 
that the procedure for recovery of rent under the Public Demands 
Recovery Act is a summary’ procedure. The Act gives power to the 
Certificate Officer to decide for the present the question of the 
liability for rent. His decision does not conclude the parties as 
his decision can be questioned in a regular suit. The Certificate 
Officer before signing the certificate does not hear the certificate 
debtor at all. The certificatedebtor is saddled with liability 
before he is heard. The mere fact that subsequently the certi- 
ficate-debtor has been given a right to file his objections to the 
certificate or that he has got a right of appeal before a superior 
Revenue Officer does not take away the summary character of 
the decision arrived at by him under section 6 of the Act as the 
certificate-debtor has got a statutory right to bave the question 
of his liability decided in the Civil Court. Iam therefore clearly 
of the opinion that the present suit so far as it relates to the 
plaintiffs’ prayer for cancellation of the certificate is a suit which 
comes within Article 17, clause 1 of Schedule II of the Court-fees 
Act and only a fixed court-fee is payable. I therefore set aside 
the order of the learned Subordinate Judge directing the plaintiffs 
to pay ad valorem courtfee on the amount mentioned in the 
certificate, 

The result therefore is that this Rule is made absolute in 
part. The order of the Subordinate Judge directing the plaintiffs 


(1) (1870) 5 B. L. R, 162 (F. Be) 166, 
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to amend the valuation for the purposes of jurisdiction on 
Rs. 2, 03403-12-3 is affirmed, The order of the Subordinate Judge 
directing the plaintiffs to pay ad valorem court-fee on the said 
amount is set aside. 


There will be no order as to costs, 


Rat, J. sl agree inthe order proposed. The main argument 
on behalf of the Crown is that since sections 7, 9 and 19 of the 
Public Demands Recovery Act provide for the original certificate 
being modified by a Certificate Officer after hearing the certificate- 
debtor before the certificate can be executed under section 13, 
it cannot be said that the certificate in its effective form or at its 
effective stage represents a summary decision of a Revenue Court. 
To my mind, the very fact that section 34 of the Act provides 
for the cancellation or modification of the certificate by the Civil 
Court, subject doubtless to certain limitations, is an indication 
that the certificate even in the form in which it ultimately emerges 
from the Revenue Court is regarded as embodying no ‘more than 
a summary decision liable to be set aside or modified upon 
a regular suit, As already mentioned by my learned bro- 
ther, in the heading to Chapter 13A of the Bengal Tenancy 
Act, a Chapter which was only recently repealed by the Bengal 
Tenancy Amendment Act, 1938, the procedure for recovery of 
rent under the Bengal Public Demands Recovery Act was described 
as a summary procedure, so that there is legislative sanction for 


“this description. 


P, R, Rule made absolute in part. 


VoL. 71.] HIGH COURT, 
- © APPELLATE CIVIL, l 
ie Before Mr, Justice A. G. R, Henderson. 


SUKUMAR CHANDRA MUKHERJEE AND ANOTHEÉ 
A ; 


NAGENDRABALA DASI,* 


Lease — Lease for residential purpose granted before 1882- Evidence Act (1 of 


1872), section 13— Statement in a written statement, when to be used ` 


against defendant—Decree for ejectment against permanent tenant, if can 
be executed against sub-lessee. 


In determining a question whether a lease, whose origin is not known and was 
executed before the passing of the Transfer of Property Act, 1882, is permanent, 
the habits and customs of the people are to be considered. 


Documents showing transfers and sub-leases dating from 1879 in all of which 
there was an assertion that the lease is permanent are admissible in- evidence 
with regard to question as to permanency of the lease, under section 13 of the 
Indian Evidence Act, 1872. An assertion of a right to transfer necessarily jmpiies 
existence of a permanent lease, 


It is extremely unlikely that a lease for a purposes in a town would 
be taken on precarious terms. 


If a defendant is to be adversely affected by a statement made ina written 
statement, that statement should be in clear and unambiguous terms. 


As the tenant has established that he has a permanent sub-lease, he is not 
liable to be ejected on the strength of a decree obtained against his lessor and in 
which he is not a party. 


Ramkissen Das and another v, Binjraj Chowdhury and another (1); Yusuf 
v. Fyotish Chandra Banerji (2) and D. E, D, F. Esra ve F. E. area (3) 
‘distinguished 


Appeal by the Plaintifis. 
Suit for ejectment, 
The material facts appear from the judgment. 


-~ Messrs, Chandra: Sekhar Sen and Sanat Kumar Chatterji for the 
Appellants. n 


t+ 


* Appeal Mom Appellate Decree No. 1753 of 1937, against the decree of 
Nilendra Nath Basu, Esq., Subordinate Judge, 1st Court, of Hooghly, dated the 
gist August, 1997, modifying. that of Benoy Bhusan Sen, Esq., Munsiff, 1st 
Court of Howrah, dated the goth May, 1932, 

(1) (1623) I. L.-R; so Cale. 419. ; 

(2) (1931) I. L, R. 59 Cale. 739. -i 

(2) (1920) L LR. 47 Calc- 907. | oo 
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Dr. Radha Benode Pal and Mr. Shamapada Mazumdar for the 

Respondent. f 
C. A, Ve 

The following judgment was delivered : 

Henderson, J. s—=This appeal is by defendant No, 2(plaintifts ?) 
The substantial point in dispute between the parties is whether the 
tenancy held by defendant No. t under the plaintiffs is permanent 
‘or not. The suit was instituted for ejectment after service of a 
notice to quit. The Munsif made a decree in favour of the plain- 
tifson the 30th of May, 1932. Both the defendants appealed. 
The lower appellate Court dismissed the suit on the sole ground 


‘that the notice to quit was invalid. There was then a second 


appeal to this Court, The decree dismissing the suit was set 
aside and the appeal was ordered to be re-heard on the merits. 


‘At the re-hearing the Subordinate Judge came to the conclusion 


that the tenancy of defendant No.1 is permanant and not tem- ` 
porary. He held, however, that the matter was ses judicata be- 
tween the plaintiffs and defendant No. r. He accordingly dis- 
missed the appeal of defendant No. r and allowed the appeal of 
cefendant No, 2. The plaintiffs have now appealed to this 
Court, 


Two points have been urged in support of the appeal: (1) 
that the lease of defendant No. 1 is not permanent ; and (2) 
that the appellant is debarred from showing the permanent 
character of the tenancy, firstly because the matter is ses judicata, 
and secondly because the decree which has: been made against 
defendant No. 1 is binding against her, 

On the first point the question is’ whether it ‘is--possible to 
infer from certain facts that defendant No. 1’s lease is permanent. 
Of course, in considering that matter, it is necessary to bear in 
mind the habits and customs of the people. In reaching this 
conclusion, the learned Subordinate Judge relied upon the follow- 
ing matters ; 

(1) Some recitals in certain documents :—Briefly, there is a 
series Of transfers and sub-leases dating from 1879, in all of 
which there is an assertion that the lease is permanent $ 

(2) The conduct of defendant No. 1 in connection with the 


- documents Ex. A (1) and Ex. B (1): 


(3) The fact that the premises, which are situated:in the town 
of Howrah, are being, and have been used, for-the purpose of 
residence : 3 

(4) The terms and origin of the lease are unknown ; 


Vou. 71.) HIGH COURT. 


(5) Successions ani transfers have been allowed for many years 
and there has never been any attempt to determine the lease by a 
notice to quit: and 

(6) The rent has been unvaried, 

On the first point Mr. Sen contended that these documents 
are inadmissible in evidence for this purpose. The question 
depends upon the meaning to be attached to the words “any 
trañsaction by which the right was asserted” in section 13 of the 
Indian Evidence Act. His contention is that the right asserted 
was merely a right to transfer or to sublet the property. Both 
the learned Judges in the Courts below pointed out that the 
decisions are conflicting, In the present case, however, the lease 
was granted before the Transfer of Property Act was enacted. 
The-assertion of a right to transfer, therefore, necessarily implied 
the existence of a permanant lease, The result is that, even if 
the narrower construction of section 13 of the Indian Evidence 
Act is accepted, these documents are admissible, and the learned 
Judge was justified in placing reliance upon them. 

The importance of the second matter is that defendant No, r 
was himself one of the landlords, It is, therefore extremely 


improbable that he would purchase the lease on an allegation that - 


it was permanant if, in fact, it was not. Subsequent to this pur- 
chase he let out a portion to one Sitaram Biswas for residence 
and realised a salami of Rs. 375. This sub-lease has subsequently 
passed by transfer to the appellant. He then let out another 
‘portion to the appellant on a salami of Rs, 315. In both these 
documents a permanant right is asserted and a permanant sub- 
lease is ‘actually granted... These transactions took place in the 
years 1900 and 1909. The conduct of defendant No, r in this 
connection is, therefore, a very strong piece of evidence in favour 
of the appellant. 

‘The third matter is certainly a factor which ought to be taken 
into consideration in view of the habits of the people. It is extre- 
mely unlikely that a lease for residential purposes in a town would 
be taken on precarious terms. 

It is admitted that the terms of the original lease are unknown, 
Mr. Sen however, contended that the origin is known in view of 
a certain averment made in the written statement. On behalf 
of the appellant Dr, Pal contended that this averment is really 
nothing more than a statement to the effect that the lease has 
_ been in existence from the time of the Misras, that is to say, the 
defendants were merely giving the history of the tenancy so far 
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.as they were aware of it. In my judgment, that is the proper 


interpretation. | If a defendant is to be adversely affected by a 
statement made in a written stalement, that statement should be 
in clear and unambiguous terms. There was nothing in the plaint 
to suggest that the origin of the tenancy is known. On the other 
hand, there is no definite statement as to the origin in the written 
statement. In my opinion, therefore the learned Subordinate 


Judge was right when he held that the origin of the tenancy is 


unknown. 


In estimating the weight to be given to the fifth matter, it 
must be remembered that there was no real prospect of ejecting 
the tenants after the purchase by defendant No. x until the land 
was allotted to the sazam of the plaintiffs’ predecessor ina parti- 


‘tion suit. It is hardly likely that defendant No. 1 would -have 


been willing to join as a plaintiff in an ejectment suit. This matter, 
however, only affects the period subsequent to the purchase by 
defandant No. r, 


Regarding the fixity of rent the defendants tried to meet an 
apparent reduction. This is due tothe fact that in some of the 
documents the rent is set out as being Rs, 15-12-3 pies. In order 
to meet this, they put forward a story of erosion by the action 
ofatank and a consequent reduction in rent. This story was 
Gisbelieved by the learned Munsif. The learned Subordinate 
Judge, however, appears to have accepted it as a possible story, 


‘With all due respect I should find it very difficult to believe it. 


Dr. Pal, however, did not place any reliance uponit. The plain 
fact of the matter is that the question does not really arise, In 


‘the plaint the rent is said to be Rs, 35-4 annas, There is no 
“allegation that it ever varied and the plaintiffs made no attempt 
‘to. show that Rs, 15-12-3 pies was ever realised. I have no doubt 


at all that the entry of this figure in some of the documents was 
due to a mistake, 


The significance of this matter, as pointed out by the learned 
Subordinate Judge, is that no attempt was made to determine the 
tenancy, although there is evidence to show that there had been 
a rise in land values before tenancy passed to defendant No. 1 


In addition to these matters Dr. Pal also relied upon the fact 
that there were permanent pucca structures on the land, Inas- 
much, however, as these structures were made after the purchase 
by defendant No. 1, no mene can be attached to this circums- 
tance. < e 


Vor 7%. } HIGH COURT. 


On the other hand, Mr. Sen has laid stress upon the conduct 
of defendant No. r in connection with the partition suit. The 
learned Munsif placed very great reliance upon this but ignored 
his conduct in connection with the purchase of the lease. In the 
partition suit it was apparently agreed that the mourashi mokraant 
‘holdings would not be actually partitioned. The present tenancy 
was included in the other schedule. No objection to this course 
was.taken by defendant No, 1. It is impossible to find any 
consistency in his conduct, because even at a later date he was 
realising salami from, and granting a permanent sub-lease to, defen- 
dant No, 2 on the allegation that „the tenancy was permanent. I 
myself prefer the estimate of his conduct made by the learned 
Subordinate Judge rather than that made by the Munsif. The 
former has relied vpon his active conduct, the latter upon his 
merely remaining passive, 

No doubt it is easy to attack each item upon which the learned 
Subordinate Judge has relied upon separately and to say that it 
is insufficient. The real problem, however, is to weigh the cumula- 
tive effect of the evidence as a whole and to see whether it justifies 
an inference of permanency. Taking the matters upon which 
the learned Subordinate Judge has relied in so doing, I am of 
opinion that the inference which he made was justified by the 
evidence, 

The plea of ses judicata depends upon another suit brought 
by the plaintiffs against cefendant No, 1. This suit was instituted 
before the time of the notice to quithad expired on the basis 
thatthe tenancy was still in existence. ‘The relief claimed was 
an injunction restraining defendant No. 1 from erecting pucca 
structures. Defendant No, 2 was not a party. The main question, 
however, was exactly the same as that ` which has been agitated in 
the present suit. Inasmuch however as the sub-tenancy of defen- 
dant No.2 wasin existence at the time the suit was instituted, 
she will not be bound by the decision, There is ample authority 
for that proposition. Defendant No, 1 had granted a permanent 
sublease and had really no interest himself in the suit. Suppos- 
ing, altogether apart from any collusion, he had been unwilling 
to spend money and allowed an ex garte decree to be passed against 
him, it would be quite unreasonable to hold that defendant No. 2 
would be bound by that decision, 

Mr, Sen’s last contention is founded upon the right of a land- 
lord who has obtained a decree for ejectment against the tenant to 
eject sub-tenants in execution of his decree. The reason is that 
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a tenant holding under a temporary lease cannot grant a permanent 
sub-lease. Hence in a suit for ejectment against the tenant the 
landlord need not make the sub-tenants parties, They are bound 
by the decree and can be ejected in txecution proceedings. In 
support of this contention Mr. Sen relied upon the observations 
of Page J. in the case of Ramkissendas & Anr, v, Binjraj Chow- 
dhury & Anr, (1), Those observations were certainly obiter dicta. 
But they were accepted by Division Bench of this Court in the case 
of Yusuf v. Jyotishchandea Banerji (2). 


On the other hand, Dr. Pal relied upon the decision of Rankin 
J. in the case of D, E. D, J. Esra v.]. E. Gubbay (3). In my 
judgment, there is no conflict in these decisions. The learned 
Judge in this case.pointed out the risk whichis taken by a plain- 
lif when a sub-tenant is not made a party to the suit. He said 
this : - 

“The risk taken by omitting to join any such person is the 
tisk that after decree he may set up a right to possession, indepen- 
dently of the lease which has become forfeited, whether by equity 
against the lessor or by other adverse title.” 


These decisions, however, were all concerned with the right 
of a decree-holder to eject in execution sub-tenants of the judg- 
ment-debtor when the judgment-debtor’s lease has been forfeited 
or otherwise legally determined. They can have no application 
to the rights of a sub-tenant under a permanent lease. It would 
be meaningless to say that, although the appellant is not affected 
by ves judicata, she is liable to be ejected on the strength of the > 
decree passed against defendant No. r on the sole ground that 
the matter is ves judicata. Inasmuch as the appellant has estab- 
lished that she has a permanant sub-lease, in my opinion she is not 
liable to be ejected on the strength of the decree passed against 
defendant No. 1. | 


The appeal accordingly fails and is dismissed with costs, 

Leave to appeal under section 15 of the Letters Patent is 
granted. 
AT M Appeal dismissed, 


. t1) (1923) I. L. R. so Cal, 419. (2) (1931) L L, R. 59 Cale. 730s 
(3) (1620) i. L, R, 47 Cale. 607. i 
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_ Before Mr. Justice R, C, Mitter and Mr, Justice 
RLY. ‘Roxburgh. 


MAHARAJA SRIS CHANDRA NANDY, A WARD Civin, 
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Suit for money—Trustedeed by debtors for payment of debts—Trustee not raka 


rendering accounts while alive< Possession of some pledged ornaments after 
redemption—Criminal cases including some relating to non-compoundable 
offences—Intervention of the District Magistrate Compromise — Memoran- 
dum of agreement, if valid—Indian Contract Act (IX of 1872), section 23-— 
Stifling of non compoundable criminal offence—Question of negligence or 
wilful default— Suit, whether in form and substance a suit for accounts — 
Liability for accounts —Quest ion of onus—Assets in the hands of the legal 
représentative of the trustee—Direction to the commissioner to ascertain 
the value of ‘the ernaments.—Section 11, Specific Relief Act (I of 18977)— 
Section 75, order 20, rule 10 and order 21, rule 31, Civil Frocedure Code 
(Act V of 1908), 


It is not proper for the District Magistrate or the Sub-Divisional Magistrate 
to take much interest in the matter of compromise when criminal cases involving 
serious charges were pending in their Courts. 


_ Where a memorandum of agreement provided inter alia that the criminal 
cases then pending between the parties including the criminal appeals were to be 
“all withdrawn, dropped and compromised, ’’ and it was found out that some of 
the cases related to non-compoundable offences ; 


Held, that the said agreement was an illegal one in view of the provisions of 
section 23 of the Indian ae Act, 1872, as being opposed to public 
“policy. j 


An act may involve a person in a civil and criminal liability fora non= 
compoundable offence, the liability depending on proof. The mere fact that an 
agreement may be made with regard to the civil liability whilea possibility of 
Prosecution criminally is existing will not render the agreement void, 


But if the agreement is made and part of the consideration for it on the side 
of the aggrieved party is an agreement not to prosecute criminally then the 
agreement is void. 

Flower v. Saddler (1) referred to, 


* Appeal from Original Decree No. 233 of 1934, scaled the decree of 
Narendranath Mukherjee, Esq. Subordinate Judge of Burdwan, dated the 
i7th November, 1933. 

(1) (1882) L. R. 109, B, 572, 
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If the agreement as to the civil liability changes the nature or the extent of 
the original civil liability, for example if the guarantee of a surety is introduced 
or if the liability is changed from a personal one toa mortgage security, this will 
strongly indicate that the agreement is not merely in settlement of the original 
civil liability but made upon pressure and in return for an agreement not to 
prosecute. The additional advantage so conferred cannot be enforced in law 
but the parties can fall back upon the original civil liability and enforce it. 
This distinction is a fundamental one and would with greater reason apply 
where the basis of the original civil liability is wholly unconnected with the 
act which is made the foundation of the criminal offenée, 


If therefore the main consideration of the memorandum of agreement was 
wholly or in part, the withdrawal of the non-compoundable cases then pending, 
as was the case here, the agreement was void and must be totally ignored and 
the parties would in law be relegated to the position they occupied before 
the said memorandum was executed, and whatever rights they then had would 
temain intact and could be enforced subject to the Jaw of limitation. 


Whether the consideration of the memorandum of agreement was the settle- 


ment of the pending criminal cases or not is to be decided not with reference 


to its terms alone but to the whole evidence being thoroughly examined. 
Kamini Kumar Basu v., Rajendra Nath Basu (1) referred to, 


Quere :~ Some of the fundamental duties of a trustee are to get in the trust 
property and to manage the trust and exercise his powers also asa prudent man 
of business. He must exercise his discretion in a bona fide and intelligent 


: manner, Itis doubtful whether those duties, can be abrogated or minimised by 


an agreement between the creator of the trusts and the trustees. Those duties 
are the duties which a trustee owes to the cestui gue ¿rust and the unwarranted 
exercise of his powers and discretions would affect them, who may be, and ordi- 
narily aro, persons other than the creator of the trust, ; 


Though the terms of trust deed absolving trustee from liability, a trustee is 


Hable for the effects of acts negligently done or negligent omissions or wilful 


defaults. 


The loss caused by such acts" and omissions by the trustee must be made good 
from his assets in the hands of his legal representative. The cause of action 


‘survived as the loss would be the result not of a mere tort committed by the 


trustee but of the breach of a fiduciary relation, of a failure to perform a duty. 


Concha V, Murrieta de Mora (2) referred to. 


Obiter 1 A trustee is bound to account to his cestud gue trust. The burden of 
rendeting account is entirely upon him. He must explain questioned items and 
thust be ready to support each and every item with proper vouchers, If he had 
spent money out of his own pocket he is entitled to be indemnified,if he can prove 
that it had been spent in the administration.of the trust. Ordinarily he hasa 


(1) (1930) L, R, 57 I. A. 114 (122) 5 51 C. L, J. 400 (405). 
(2) (1889) L. R. 40 Ch, Di 543 l | 
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charge on the trust property for the money so spent; but in special cases where 
he had spent at the express or implied request of the cestui que ¿rust he can also 
recover it from the latter personally. 


. À suit for account can be brought by cestui gue trust against the trustee, 
But where his case is that money is due to him, the trustee can as plaintiff ask 
the Court to take accounts, and to have a decree for such balance as may be 
found due to him, for otherwise he would be without remedy if the cestui gue 
trust does not choose to file a suit for accounts. If a suit for account is, however, 
brought by the cestus que trust against the trustee, the latter can get a decree 
for payment in that very suit if he is in surplusage. In the Courts of Equity in 
England the decree is given in favour of the defendant trustee on the principle 
that by bringing sucha suit the cestui gue trust submits by implication to have 
a decree for payment made against him and in favour of the trustee, if the 
balance turns in favour of the latter. In some decisions in India the principle of 
avoidance of multiplicity of suits has been invoked, Both these principles should 
be kept in deciding the point. 


With regard to the liability of the heir or legal representative of a trustee to 
account : 

Held :—The heir or legal representative of the trustee is under no liability to 
account to the cestui gue trust, because of want cf privity, although he is hound 
to make good the loss out of the assets he receives. A cestui que trust? is entitled 
to follow the trust property, whatever shape or form it takes in the hands of a 
volunteer, and the heir or legal representative of the deceased trustee stands in 
the position of a volunteer. This is true also even if the trust property is money, 
provided it can be traced. If the trustee has mixed his own money with trust 
money and keeps the mixed funds himself or hands it over to a volunteer the 
cestui que trust will have charge over the entire fund for so much as represents 
the trust money. The taking of account in such cases is only necessary for ascer- 
taining the exact amount of the trust money which was mixed up with the 
personal funds of the trustee. It comes to this therefore thata suit to have 
an account against the legal representative of a dead ,trustee is in essence 
a suit for recovery of thé trust fund, the accounting being necessary 
to ascertain the amount representing the said fund, so that it may be 
charged on the assets received by the legal representative, such assets being in 
substance what were called the mixed fund. So the theory of an implied 
undertaking by the cestui gue trust as ina suit for account against the trustee, 
which is the main foundation of a decree in the latter’s favour when in surplus. 
age, can have no application here. 


Not only the cestui gue tust but the trustee can file a bill for 
account. Whether the trustee is the plaintiff or the defendant, in such a 
suit the burden is always on him to-establish the items of account. The 
net balance either in favour of òr against the trustee, as the case may be, 
would be the same ia both the suits, But when a suit is brought by the cestui 
que trust against the legal representative of a trustee, the burden is on the 
plaintiff, He will have to establish what.was the surplus which was in the hands 
of his trustee. The defendant is under no obligation to explain or establish any 
item of account. Allitems of receipts and expenditure appearing in the trust 
Gcco\ints must prima facie be taken ascorrect unless proved by the cestus que 
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trust to be otherwise. In a suit however instituted by the legal representative of 
the trustee against the cestui gue trust to enforce the right of indemnity of the 
deceased trustee, he must show that the amount spent from the private funds of 
the trustee was spent for the trusts. Where the ascertainment of the amount 
would depend upon taking accounts he must prove that the trust fund was in 
deficit and the said deficit was made up from the personal funds of the trustee. 
He must therefore satisfactorily explain the questioned items of rights of receipts 
and expenditure. The difference in the burden in the two cases may produce 
different results. Multiplicity of suits cannot accordingly be avoided. The 
theory of implied undertaking by the cestui gue trust, asin a suit for account 
against the trustee, to pay the balance, ifany, found due to the trustee, cannot 
be imported. 


In this case if the representative of the trustee i.e., defendant had pleaded 
equitable set off he might have been entitled.to get a decree, but in that case he 
would have had to shoulder the burden, which he had expressly declined to 
shoulder. 


Section 75 of the Code of Civil Procedure does not authorise the Court to 
issue a commission to ascertain the value of the movables, When a person 
held the ornaments and other movables as a trustee, the cestui que trust is 
entitled to recover them back in specie under section 11 of the Specific Relief 
Act. The decree ought to bea decree for delivery of movables enforceable 
under order 21, rule 31, Civil Procedure Code, but in accordance with order 20, 
rule 10 cf that Code the decree has to state the amount of money to be paid by 
the trustee as an alternative if delivery cannot be had. Where the plaintiffs have 
valued the amount inthe plaint for the purpose of court-fee they cannot have 
a sum exceeding the same fixed in terms of order 20, rule 10 for a relief 
for possession of movables, The Court Fees Act does not allow tentative 
valuation. 

In this case a decree would be passed for delivery to the original plaintiffs of 
their one-third share of the movables and ornaments specified in the plaint. If 
the representative of the trustee (defendant No. 1) does not or is unable to deliver 
the same, the said plaintiffs would be entitled to realise the amount stated in 
the plaint, viz , Rs. 20co (as valued for the purpose of courtefee) in the manner 
provided for in order 21, rule 31 of the Code of Civil Procedure. But in case 
the said defendant delivers to the said plaintiffs only some of the ornaments and 
fails to deliver the rest which would go to make up the plaintiffs’ share in the 
ornaments and movables specified in the plaint, then the executing Court will fix 
the amount of compensation for what may not be delivered in terms of order 2l, 
rule 31{2) of the Code of Civil Procedure, 


Appeal by the Defendant No. x, 

Suit for payment of money etc, 

The material facts appear from the judgment. 

Dr. Sarat Chandra Basak and Mr. Rama Prosad Mookeojee for 
the Appellant. 

Dr. Radha Binode Pal and Mr Hariprosanna Mukherji for the 
Respondent, 
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The following jujgment was deliverai: 
Three persons, Paramsuk Chandra, Ashutosh Chandra and ico 
Harihar Chandra were heavily involve] in debts in the year rgo4. Maharaja Sris Chan- 
On the 28th ‘April, 1904 they executed a trust deed by which they dra Ag 
conveyed all their properties to Mahar aja Manindra Chandra Nundi Supravat C Chandra. 
as trustee for payment of their debts (Ex. B-C 115).* The trustee Sanna eS: 
accepted the trust and wasin possession of the trust estate up to a 
his death in November, 1929. He did not however render account 
of trust estate. While he was trustee some of the immovable pro- 
perties of the trust estate, Sribati and others, were sold at the 
instance of creditors and were purchased by him. He also redeem- 
ed the ornaments which had been pledged by the Chandras to 
others and kept them in his possession as trustee. There is now 
no controversy regarding the title to.Mehals Sribati and others 
which he had purchased while he was trustee, They still formed 
part of the trust estate notwithstanding his purchase. 
Before the date of the suit, Paramsukh, Ashutosh and Harihar 
had died. The original plaintiffse-plaintifis Nos. 1 to s—«are the 
sons of Paramsukh, The added plaintifi—plaintifi No. 6, is a son of 
Harihar, pro forma defendants Nos, 2 to 4 are the sons of Ashutosh 
and pro forma defendant No. 6 is the remaining son of Harihar, 
Defendant No. r, the principal defendant, is the son and heir of 
Maharaja Moninira C handra Nundi. 
After the death of Maharaja Monindra Chandra there were 
disputes between the Chandras and the Maharaja Srish Chandra 
over the possession of Sribati; The Chandras claimed the same as 
part of the trust estate but the Maharaja set up a personal title, 
A large nuotber of criminal cases cropped up in which their ser- 
vants and officers were involved. In 1931 many criminal cases 
were pending against the servants and officers of the Chandras in 
the Court of the Sub-divisional Magistrate of Katwa. Some of the 
Maharaja’s men had been convicted and appeals were pending in 
the Court of the District Magistrate of Burdwan. Some of the cases 
related {o non-compoundable offences. The District Magistrate 
arranged a meeting at the Katwa Dak Bunglow at which he himself, 
the Sub-divisional Magistrate of Katwa, persons representing the 
three branches of Chandras and two representatives of Maharaja 
Srish Chandra were present. The object of the District Magistrate 
was to bring about peace and harmony between the parties. At 


* We have marked Part I, Vol. las A; Part I, Vol. I as B; Part Il. Vol. H 


as C; supplementary paper book Part { as Dand supplementary paper book 
Part If as E. 
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that meeting a compromise.was effected and the result thereof was 
embodied in a memorandum of agreement dated the 3rd May, 1931 
(Ex. Q, E 30). Paramsukh, who was then alive, and his son 
Supravat signed, Dharmadas, a son of Ashutosh, who was then 
dead, signed on his own behalf and on behalf of his brothers, and 
Dhanapati, a son of Harihar, who was also dead at the time, signed 
on his own behalf and on behalf of his brother. Harendra Kristo 
Ray, chief secretary, and A. G. Sen, private secretary, of Maharaja 
Sris Chandra signed on the latter’s behalf. The pleaders of the 
respective parties and the District and Sub-divisional Magistrate 
signed as witnesses. The evidence is that the District Magistrate 
dictated the terms to his confidential clerk who prepared the memo- 
randum, A sum of Rs, 30,000 was settled as the liability of the 
Chandras to Maharaja Sris Chandra “on trust and all othér 
accounts,” and each branch of the Chandras was to pay Rs, 10,000 
to the Maharaja. Paramsukh was to pay the latter an additional 
sum of Rs. gooo, Each branch was to pay Rs, rooo to the Maharaja 
for “ costs of litigation, ” that is, the costs of the criminal cases, 
These are the provisions of the three clauses of paragraph r. The 
next three paragraphs deal with the mode of payment of the said 
sums, and with the appraisement and sale of the ornaments which 
the late Maharaja held as trustee. The fourth paragraph provides 
that the Mehals -Sribati and others would remain in the possession 
of the Chandras and the Maharaja Sris Chandra would give up all 
rights therein in favour of the Chandras provided that the criminal 
cases then pending between the parties including the criminal 
appeals were “ all withdrawn and dropped and compromised. ” 

After this memorandum was executed differences arose between 
Maharaja Sris and the Chandras relating to the quantity and value 
of the ornaments. The Chandras could notalso pay the monies 
to the Maharaja within the time provided for in the memorandum 
with the result that many felitions were filed before the District 
Magistrate, who started a regular file in connection therewith and 
whatever he did in connection with these applications is embodied 
in an order sheet (Ex. J—C 236 to 244) which runs from 16th June, 
1931 to rst February, 1932. 

The suit in which this appeal arises was filed onthe toth 
November, 1933. At this stage it would be convenient to summarise 
the pleadings, . ; 

The plaintiffs charge the late Maharaja with liability to render 
account.of the trust estate and state that as no acccunts had been 
rendered by him during his life-time it is necessary that they should 
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be taken. They got only some account papers, original and copies, 
but the rest were with the late Maharaja and are now with defers 
dant No, r. They seek to avoid the above-mentioned memorandum 
of agreement (Ex. Q) as being illegal, and that document being out 
of the way, the amount due to them can only be ascertained by 
taking accounts. They accordingly ask the Court to direct defen- 
dant No. 1 to file the account papers which are with him, so that 
‘the amount of trust money left with the late Maharaja may be ascer- 
tained and a decree for payment out of his assets may be passed. 
They further charge the late Maharaji with negligence and wilful 
default and claim that the loss so caused should be made good by 
defendant No, 1 from the assets inherited by him from the late 
Maharaja. They also claim the return of their share of the move- 
ables or payment of their value. One thing is noticeable, The 
plaintiffs do not charge defendant No.1 with Jfadility to account. 
He is to produce the account papers, because, according to the 
plaintiffs, they are with him. After the account papers are produced 
the trust money which was or ought to have been with the late 
Maharaja is to be ascertained from the account papers, This is one 
part of the plaintiffs’ case. The other part of their case (leaving 
aside their claim to the ornaments and other moveables or their 
value) is that the defendant No. I is to make good from the inherit- 
ed assets the loss causedto the trust estate by-his father by his 
negligence and wilful default. This claim sounds in damages result- 
ing from breach of fiduciary duties. Dhanapati, who was a pro-forma 
defendant, was on his application made a co-plaintiff. He limited 
his claim to the other reliefs except the relief relating to the orna» 
ments and moveables, 

It is unnecessary to refer in detail to the written statement which 
is very prolix, The pleas necessary for the determination of the 
points in controversy in the appeal can be summarised thus i— 

(i) That the plaintiffs and their co- sharers have all the account 
papers of the trust estate in their possession. The suit is not mains 
tainable as those papers have not been filed or disclosed, 

(ii) That the memorandum of agreement, (Ex. Q} is binding 
on the parties and in view of its terms the plaintiffs are not entitled 
to have accounts reopened again. 

(iii) That the late Mabaraja repaid the creditors of the plaintiffs 
and their co-sharers by advancing large sums of money from his 
. personal #akabi?, Defendant No.1 expressly reserved the right to 


bring a suit for the recovety of whatever may be due to the late 
Maharaja. 
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(iv) That trust monies never came into the hands of the 


o defendant ard the suit against him was accordingly not maintain- 


able. 


(v) That the late Maharaja had not acted negligently, and if he 
did act in such a way as to cause loss tothe cestui que trusts the 
terms of the trust deed absolved him from liability. 


Other defences raising the question of title to Sribati and other 
properties and the question as to whether the late Maharaja was a 
mere figurehead, who had left the management in the hands of 
the Chandras, need not be detailed as the findings of the learned 
Subordinate Judge on these questions have not been challenged 
before us by the appellant’s Advocate. 


The learned Subcrdinate Judge held that the plaintiffs had dis- 
closed all the papers they and their co-sharers had received from 
the late Maharaja and had filed them in Court and the remaining 
papers were with the late Maharaja and are now with the defendant 
No. 1. He further held that the memorandum of agreement, Ex. Q 
was a void document, that the late Maharaja acted as trustee and 
managed the trust properties with the help of his own officers, that 
he was nota figurehead, that no accounts had been rendered by 
him, that the terms of the trust deed did not absolve him from the 
consequences of his negligent acts or for his wilful defaults, that 
Mehal Sribati and other Mebals purchased by the late Maharaja 
either in his own name or in ġenam{ were trust properties and that 
he had received the ornamants and moveables as per lists given in 
the plaint. He accordingly passed a preliminary decree directing 
accounts. He decreed that the original plaintiffs would get one- 
third and the added plaintiff one-sixth of the sums which they could 
prove remained in the hands of the late Maharaja on account of 
the management of the trust estate and the same share in the sum of 
money which would represent the loss caused by the late Maharaja 
by his wrongful mismanagement of the trust estate. In taking 
accounts the commissioner was to proceed on the Court's findings 
relating to the custody of the account papers. The commissioner 
was also directed to ascertain the value of the ornaments and move- 
ables given in the schedules to the plaint and the direction was that 
the original plaintiffs should get a decree for one-third of the said 
Stim. 

Before us the following points only have been taken by Dr, 
Basak, the appellant’s Advocate = 


(I) That the suit ought to be dismissed as accounts of the trust 
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estate had already been settled by ExhibitQ which isa valid 
document. f 

(II) That assuming that the suit is a good one 

(a) Tbe commissioners hands ought not to be tied down by 
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account papers. The learned Subordinate Judge ought to have left 
lo the commissioner to decide if more account papers were with 
the plaintiffs and/or their co-sharers. 

(b) That the learned Subordinate Judge ought to have reserved 
the right of the defendant to get a decree in the suit itself if tbe 
balance on taking account happened to be in his father’s favour. 

(c) That the learned Subordinate Judge ought not to have given 
directions for ascertaining the amount of loss caused by the late 
Maharaja by reason of his mismanagement, negligence and wilful 
defaults, — 

(d) That the direction to the commissioner. to ascertain the 
value of the moveables and ornaments is bad. The Court itself 
ought to have determined it. In any event there was no necessity 
to refer the said matter to the commissioner. He ought to have 
made a decree for Rs, 2000 in favour of the plaintifs which was 
the highest amouot for which the plaintiffs could get a decree in 
view of their valuation of the relief, 

We will now deal with the aforesaid points in the same order, 
with the exception that point II (b) will be dealt with last of all. 

We have already detailed the circumstances in which the memo- 
randum of agreement, Ex. Q, was executed. The object of the 
District Magistrate was no doubt a laudable one. But some of the 
offences charged were serious and were absolutely non-compound- 
able, could not be compounded even with the sanction of the trying 
Magistrate. The District Magistrate has given evidence to the 
effect that neither he nor the Sub-divisional Officer had put any 
pressure on, or had held out any threat to, any of the parties for 
inducing them to compromise. Neither he nor the Sub-divisional 
Officer showed any indication that they would be displeased if the 
compromise was not effected (A. 128) Supravat has given a 
different version. There cannot, however, be any -doubt that the 
agreement was not concluded ina free atmosphere. The District 
and the Sub-divisional Magistrate, in whose Courts criminal cases 
were then pending, were taking leading parts, It may be that they 
never intended to coerce the parties to an agreement, or it may 
be that they were discreet enough, but the effect onthe mind of 

the parties or tbeir agents can be well imagined. However, be that 


sires we 
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Civit. as it may, as we are not basing our judgment on coercion, which 

1940. has been negatived by the Subordinate Judge, itis not necessary 
Maharaja Sris Chan. tO persue the matter further. All we say is that it was not proper 
dra Nandy for the District Magistrate or the Subdivisional Magistrate to take 
Supata Chanie: so much interest in the matter of compromise when criminal cases 
ne involving’ serious charges were pending in their Courts, We prefer 


to base our judgment on the ground that the agreement, Ex. Q, is 
an illegal one in view of the provisions of section 23 of the Indian 
Contract Act as being opposed to public policy. 

A number of cases dealing with agreements to stifle criminal 
prosecutions, has been cited before us, Itis not necessary to notice 
all of them except five recent ones. They are Dwijendva Nath 
Mullick v. Gopiram (1); Kamini Kumar Basu v, Rajendra Nath 
Basu (a); Deb Kumary. Anath Bandhu (3); Gopal Chandra v. 
Lakshmi Kanta (4) and Sudhindra v, Gonesh (5). The- first men- 
tioned case was decided about five years before the Privy Council 
pronounced its judgment in Kamini Kumar Basu's case (2) and 
some of the observations made therein may have to be re-examined 
in the light of the last mentioned decision, ifand when occasion 
arises, 

An act may involve a person ina civil as wellas a criminal 
liability for a non-compoundable offence, the liability depending on 
proof, The mere fact that an agreement may be made with regard 
to the civil liability while a possibility of prosecution criminally is 
existing will not render the agreement void [Flower v, Sadler (6), 
but if the agreement is made and part of the consideration for it on 
the side of the aggrieved party is an agreement not to prosecute 
criminally then the agreement is void. If the agreement as to the 
civil liability changes the nature or the extent of the original civil 
liability, for example if the guarantee of a surety is introduced 
[cf. Mower v, Sadler (6)] or if the liability is changed froma 
personal one to a mortgage security, this will be a strong indication 
that the agreement is not merely in settlement of the original civil 
liability, but that it is one made under pressure and in return for 
an agreement not to prosecute. The additional advantage so con- 
ferred by the agreement cannot be enforced in law, though it would 


(1) (1925) L L. R. 53 Calc. Sl. 

(2) (1930) L. Ru 571, A. 117; 51 C. L. J. 4004 
{3) (1950) 95 C. W. N. 26. 

(4) (1933) 37 C. W. N. 749. 

(5) (1938) 43 Ce W. N. 147. 

(6) (1882) Li R. 10 Q. B. 572. 
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be open toa party to fall back upon the original civil liability and T 
enforce it. This distinction is a fundamental one and in our judg- 1940. 


ment forms the basis of the decisions pronounced in the cases of Maharaja Sris Chan- 
Gopal Chandra v. Lakshmi Kanta (1); Deb Kumar v, Anath dra Nandy 
Bandhu(2)and Sudhindra v. Gonesh (3). This distinction would Supravat Chandra. 
with greater reason apply, where the foundation of the original T7 
civil lability is wholly unconnected with the act which is made the 
foundation of the criminal offence. 
In another part of our judgment we will deal with the nature of 
the rights and obligations of the plaintiffs and of defendant No. 7, 
For the purpose of the point now under consideration it is sufficient 
to state that before the agreement, Ex. Q, the claim of the one 
against the other was ina fluid state. The account was unsettled 
and for finding the exact dues not only complicated accounts 
spreading over a large number of years had to be taken but the 
charges of mismanagement, negligence and wilful default levelled 
against the late Maharaja had to be investigated. The agreement 
Ex. Q substituted for what was then unascertained a liability fora 
fixed sum of money. For his right of indemnity against the trust 
estate as the legal representative of the deceased trustee a debt was 
substituted in favour of defendant No. 1, and he was given the right 
to additional securities in the shape of instalment mortgage bonds, 
If therefore the consideration of Ex. Q, was, wholly or in part, the 
withdrawal of the non-compoundable cases then pending, defendant 
No. r cannot claim the sums of money specified in Ex. Q or plead 
that the suit as framed is not maintainable on the ground that 
accounts had already been settled. The parties would in law be 
relegated to the position they occupied before Ex, Q was executed, 
and whatever rights they then had would remain intact and could 
be enforced subjectiva to the law of limitation, In fact the plaintiffs 
seek to enforce in the suit those pre-existing rights, 
In deciding the question as to whether the consideration of 

Ex. Q was the settlement of the pending criminal cases we cannot 
be confined to the terms of Ex. Q. The whole evidence must be 
examined. We cannot therefore accept Dr. Basak’s contention that 
the consideration for the withdrawal of the criminal proceedings is 
what has been expressly stated in paragraph 4 of Ex. Q, that is the 
settlement of the title to the lands of Sribati and other lands and 
nothing else. ‘That contention is inconsistent with the following 

(1) (1923) 37 Ce W. N, 749. 

(2) (1930) 35 C. W. Ne 26. 

(2) 1938) 43 C, W. Nw:147. 
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observations of the Right Hon’ble Sir Benod Mitterin Kamini 
Kumar Basu’s case (1): | 
“Ina case of this description it is unlikely that it would be 
expressly stated in the ekvarnama thata part of its consideration 
was an agreement to settle the criminal proceedings. It is enough 
for the defendants to give evidence from which the inference 
necessarily arises that part of. the consideration is unlawful.” In 
the case before us that evidence is furnished mostly by documentary 


-eyidence. 


The first document is Ex. r1—(C 235). It is a notice. issued 
by the Sub-Divisional Officer on the Chandras informing them 
that the District Magistrate will come to Katwa on the 3rd May, 
1931, for settlement of their litigations with ` Maharaja Sris 
Chandra. Harendra Kristo Roy, the chief Secretary of defen- 
dant No. 7, has admitted in his evidence that there were no civil 
litigations then pending between the parties. The object, accord- 
ingly, of the District Magistrate’s visit was. to settle the criminal 
cases. On the 3rd May, 1931, the arranged meeting was held 
at Katwa and the agreement Ex. O was brought into existence. 
There cannot be any doubt from Ex. J (C 226), Ex. C 9 (C 268) 
and Ex. L (C 270) that the withdrawal of the pending criminal 
cases was the main consideration for Ex. Q. The pasties as well 
as the Magistrate understood the matter in that way. Three orders 
recorded by the learned District Magistrate in Ex. J dated res- 
pectively the 16th June, 13th July, and 4th August, 1931, are 


‘significant, The learned Magistrate expressly ordered the cri- 


minal cases to be kept pending till the first instalment payable by 
the Chandras in terms of Ex. Q had been paid. We accordingly 
hold that Ex. Q isa void agreement and must be totally ignored. 
We cannot further accede to Dr. Basak’s argument that the parties 
by reaffirming Ex. Q after the criminal cases had been dropped 
must be taken to have agreed afresh on the same terms as are 
embodied in Ex. Q and as there were no non-compoundable eri- 
minal cases then pending the fresh agreement cannot be hit by 
section 23 of the Contract Act. For the purpose of substantiating 
his contention he has referred us to the large number of petitions 
made to the District Magistrate after the 4th August, 1937, when 
the criminal cases were dropped. These petitions are printed 
at page 272 and the following pages of volume C. In all these 
petitions the compromise of the 3rd May, 1931, that is the memo- 
randum of agreement Ex, Q, is expressly referred to and the 


(1) (1930) L, Re 57 I. A. 117 (122); 51C, L. J. 409 (405), - 
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parties proceed to make their excuses or prayers on the basis 
thereof, They only wanted to carry out orto have carried out, 
the terms of the agreement Ex. Q which was, for the reasons which 
we have given, void inlaw. The agreement Ex. Q being out of 
the way the parties are relegated to their rights and duties which 
they have by reason of the fact that the late Maharaja was the 
trustee and the plaintiffs and the pro forma defendants the cestui 
gue trusts. 

The learned Subordinate Judge has given cogent reasons for 
his finding that the plaintiffs have produced all the account papers 
which had been delivered to themand their co-sharers and the 
remaining papers are with the defendant No. 1. Dr. Basak has 
frankly admitted before us that on the materials on the record 
he cannot say that the finding of the learned Subordinate Judge 
isa wrong one, tut he submits that it should be left to the com- 
missioner to decide on such evidence that may be produced be- 
fore him by his client whether more account papers than have 
been produced by the plaintiffs had been delivered to them, We 
cannot accede to this contention. Defendant No. 1 taised a 
distinct plea on the point with the object of defeating the plain- 
tiffs’ suit in dimine. An express issue, issue No, 3, was raised. 
The parties Jed evidence on the point and the matter was fully 
gone into, In the circumstances we cannot allow the same ques- 
tion to be reagitated before the commissioner. „Defendant No, x had 
set up a case which has been found to be false on cogent grounds 
which we accept. 

‘Dr. Basak has also attacked that part of the decree which 
directs the commissioner to ascertain the loss caused by the late 
Maharaja by his negligence or wilful default. His contention 
is that the trust deed by its terms had exonerated the late Maharaja 
from such liabitity. Some of the fundamental duties of a trustee 
are to get in the trust “property and to manage the trust as a 
prudent man of business.” He must exercise his powers also like 
a prudent man of business. Where he has a discretion he must 
exercise it in a°dona fide and intelligent manner. It is doubtful 
whether those duties can be abrogated or minimised by an agree 
ment between the creator of the trust and the trustee. Those 
duties are the duties which a trustee owes to the cestui gue trust, 
and the unwarranted exercise of his powers and discretions would 
affect them, who may be, and ordinarily are, persons other than 
the creator of the trust. But assuming that a covenant in the 
trust deed can in law abrogate or minimise the aforesaid obligations 


2271 


_ Civin, 


1940. 
heaped 


Maharaja Sris Chan- 
~ dra Nandy 


Ve 
Supravat Chandra 


semarang raaa 


228 - 


CIVIL. 


1940, 
hea 


Maharaja Sris Chan- 
dra Nandy 


V. 
Supravat Chandra. 


ley 


THE CALCUTTA LAW JOURNAL, [Von 71. 


imposed by law, we do think that the clause at B 116, lines 43 
to 45 in the trust deed Ex. B (B. 115) hasthe effect contended 
for by the appellant, It does not, in our judgment, absolve the 
trustee from the effects of acts negligently done or negligent 
omissions or wilful defaults. The directions given by the Sub- 
ordinate Judge must be upheld. The loss occasioned by such 
acts and omissions of the late Maharaja must be made good from 
his assets in the hands of defendant No. r The cause of action 
survived, as the loss would be the result not of a mere tort 
committed by the late Maharaja but of the breach of a fiduciary 
relation, of a failure to perform a duty. [Concha v. Murrieta 
de Mora (1)\. 

We are, however, of opinion that the directions given to the 
commissioner to ascertain the value of the moveables are wrong. 
Section 75 of the Code of Civil Procedure does not authorise the 
Court to issue a commission of this nature. Asthe late Maharaja 
held the ornaments and other moveables as trustee, the plaintiffs 
are entitled to recover them back i sfecie under the provisions 
of section 11 of the Specific Relief Act. The decree ought to be 
a decree for delivery of the moveables enforceable under order 21, 
rule 3x of the Code of Civil Procedure but in accordance with 
Order 20, rule ro of that Code the decree has to state the amount 
of money to be paid by the defendant as an alternative if delivery 
cannot be had. There is no evidence on the record to determine 
the value in the plaintiffs’ one-third share. We would have been 
constrained to remand the case for the purpose of ascertaining 
the value thereof, but we are relieved of that necessity by the 
admission made by Dr. Basak. The plaintiffs have valued their 
share in the plaint at Re. 2000 for the purpose of court fees. 
They cannot have a sum exceeding the same fixed in terms of 
Order 20, rule ro, for a relief for possession of movables, The 
Court Fees Act does not allow tentative valuation, Dr. Basak 
says that his client admits the value in the plaintiffs’ share to be 
Rs. 2000 the highest amount which they can claim on their plea- 
dings, This part of the decree is accordingly set aside in lieu 


' thereof the decree would be for delivery to the original plaintiffs 


of their one-third share of the movables and ornaments specified 
in schedule Ka to Ga of the plaint, If defendant No. r does not 
or is unable to deliver the same the said plaintiffs would be entitled 
to realise Rs, zcoo in the manner provided for in order 21, rule 31 
of the Civil Procedure Code. But in case the said defendant 


(1) (1889) L. R. 40 Ch. D. 542. 
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delivers to the said plaintiffs only some of the ornaments and ee: 
movables and fails to deliver the rest which would go to make 1940. 

ar l i angan? f 
up the plaintiffs one-third share in the ornaments and movables Maharaja Sris Chan- 
specified in the said schedules of the plaint, then the executing dra Nandy 
Court will fix the amount of compensation for.what may not be Supravat Chandeat 
delivered in terms of order 21, rule 31 (2) of the Code of Civil == 
Procedure. 


The last contention of Dr, Basak is that the Court ought to 
have reserved in the preliminary decree itself the right of defen- 
dant No.1 to get a decree inthe suit, if on taking accounts the 
balance turned in his favour, His contention proceeds upon the 
footing that the suit is essentially a suit for accounts, and that 
being the character of the suit 4 decree in that form ought to 
follow. Inthe course of his argument he admitted that the liabi- 
xlity of his client is in some respect lighter than that of his father, 
in that he has not, like his father, to explain the accounts, and 
that the onus ison the plaintiffs to prove what is due. Subject 
to these limitations, says he, the suit is in form and substance a 
suit for accounts. To support his argument he asks us to take by 
way of analogy suits instituted by a principal against a dead agent’s 
representative. The cases cited by him are all cases in which the 
question of limitation was raised, the question being whether 
Article 89 of the Limitation Act was applicable. Oa this point 
divergent views have been expresssd in this Court; some of the 
cases holding that the article is applicable, others holding that 
either Article 115 or 120 is the proper Article. We do not think 
it necessary to express any opinion on this conflict. Most of those 
cases have a remote bearing on the question we Lave to decide. 
The only case of that series which enunciates a principle which 
has some beating on the controversy before us is the case of 
Kumeda ‘Charan Bala v, Asutosh Chatterjee (1). That case lays 
down that to sustain a suit for account there must be a liability 
to account, which must be discharged by the accountable party, 
that a suit for recovery of money is not a suit for account, simply 
because accounts may-have to be taken to ascertain the sum and 
that a dead agent’s heir is not an accountable party. He has 
no duty to explain accounts and the onus is on the principal to 
establish with regard to each specific sum, that he is entitled to 
recover it. 

A trustee is bound to account to his cestui gue trust. The 
burden of rendering account is entirely upon him; He must exe 


(1) (1912) 16 C, Le J, 282 3 17 C. WINS. ‘ 
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plain questioned items and must ‘be ready to support each and 
every item with proper vouchers. If he had spent money out of 


Maharaja Sris Chane his own pocket he is entitled to be indemnified, if ‘he can prove 
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that it had been spent in the administration of the trust. Ordinarily 
he has acharge on the trust property for the money so spent, 
but in special cases where he had spent at the express or implied 
request of the cestui gue trust he can also recover it from the latter 
personally, 

A suit for account can be brought by cesédéi gue trust against 
the trustee. But where bis case is that money is due to him, the 
trustee can as plaintiff ask the Court to take accounts, and to have 
a decree for such balance as may be found due to him, for other 
wise he would be without remedyif the cestui gue trust does not 
choose to file a suit for accounts (Langdell—Brief Study of Equity 
Jurisdiction, P. go, 2nd Edition), If a suit for account is, how- 
ever, brought by the cestui gue trust against the trustee, the latter 
can get a decree for payment in that very suit if he is in surplusage. 
In the Courts of Equity in England the decree is given in favour 
of the defendant trustee on the principle that by bringing such a 
suit the cestu¢ gue trust submits by implication to have a decree 
for payment made against him and in favour of the trustee, if the 
balance turns in favour of the latter (Langdell p. 46, 2nd Edition). 
In some decisions in India the principle of avoidance of multiplicity 
of suits has been invoked. Itis said that it would be inequitable 
to drive the trustee to a separate suit, simply for the purpose of 
having the same accounting done over again. In our judgment both 
these principles must be kept in view in deciding the point. 

‘The position of the heir or legal representative of the trustee 
will now have to be considered. He is under no liability to 
account to the cestui gue trust because of want of privity. It is 
therefore necessary to examine precisely the principle on which 
the cestut que trust is entitled to relief limited to the personal 
assets of the trustee in the hands of his legal representative, for 
it is well established that those assets can be got-at. The first 
principle is that a trustee is liable to make good that ‘loss caused 
by his breach of trust. The cause of action to obtain compensa» 
tion survives and his legal representative is bound to make good 
the loss out of assets which he receives. The second principle is 
that a cestut gue trust is entitled to follow the trust property, what 
ever shape or form it takes, in the hands of a volunteer. The 
same principle applies even when the trust property is money, 
provided it ean be traced. “Ifthe‘trustee mixed his own money 
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with trust money and either keeps the mixed funds himself or Sivit, 
hands it over to a volunteer the cestué gue trust will have a charge 1940. 
‘ eye? 
over the entire fund for so much as represents the trust money. ee 
i f +" Maharaja Sris Chan- 
The taking of account in such cases is only necessary for ascertain- dra Nandy 
ing the exact amount of the trust money which was mixed up Supravat Chandra. 
With the personal funcs of the trustee. In our judgment the — 


matter for consideration before us can be solved on these prin- 
ciples keeping in view the fact that the heir or legal rep:esentative 
of the deceased trustee stands in. the position of a volunteer so 
far as the trust fund is concerned. A suit to have an account 
against the legal representative of a dead trustee is in essence a 
suit for recovery of the trust fund, the accounting being necessary 
to ascertain the amount representing the said fund, so that it may 
be charged on the assets received by the legal representativ2, such 
assets being in substance what we have called the mixed fund. 
Such being the character of the cest#ué que trusi’s remedy the theory 
ofan implied undertaking by him as in a suit for account against 
the trustee, which is the main foundation on which a decree is 
given in the latter’s favour if he is in surplusage, can have no 
application. 

We have already pointed out that not only the cestui gue trust 
but also the trustee can file a bill for account. Whether the 
trustee is the plaintiff or the defendant, in such a suit the burden 
is always on him to establish the items of account. The net 
balance either in favour or against the trustee, as the case may 
be, would be the same in both the suits. But when a suit is 
brought by the ¢esfuf gue trust against the legal representative 
of a trustee, the burden is on the plaintif. He will have to 
establish what was the surplus which was in the hands of his 
trustee. i 

The defendant is under no obligation to explain or establish 
any item of account, All items of receipts and expenditure 
appearing in the trust accounts must prima facie be taken as correct 
unless proved by the cesřuť gue trust to be otherwise. In a suit 
however instituted by the legal representative of the trustee against 
the cestui gue trust to enforce the right of indemnity of the deceased 
trustee, the former must show that the amount spent from the 
private funds of the trustee was spent for the trust. Where the 
ascertainment of the amount would depend upon taking accounts 
he must prove thatthe trust fund was in deficit and the said 
deficit was made up from the personal funds of the trustee. He 
must therefore satisfactorily explain the questioned items of 
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ae receipts and expenditure. The difference in the burden in the 
1940. two cases may produce different results. Multiplicity of suits 
Maharaja = Stis Chan- Cannot accordingly be avoided. We cannot import the theory 
dra Saud of implied undertaking bythe cestui gue trust, as in a suit for 
account against the trustee, to pay the balance, if any, found due 
to the trustee, for this might imply an undertaking to pay more to 
the legal representative of the trustee than the latter himself could 
recover in a separate suit against the cestwz gue trust. If the 
defendant had pleaded equitable set off he may have been entitled 
to get a decree, but in that case he would have had to shoulder 
the burden, which he has expressly declined to shculder in this 
case by specifically stating in his written statement that he would 
prefer his claim ina separate suit. We accordingly overrule this 
point, which is not even taken specifically in the memorandum of 
appeal, 

The result is that subject to the modification of the decree of 
the learned Subordinate Judge, relating to the enquiry by the 
commissioner of the value of the crnaments and other movables, 
this appeal fails. As the appeal has failed on all the substantial 
points defendant No, r appellant must pay full costs of. this appeal 
to the plaintifs respondents, 


S, C. R, C, Appeal dismissed è 
Decree modified, 
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Injunction=-Deposit of rent— Bengal Tenancy Act (VIL of 1885), section 149— 
Compromise deed, construction of—Res judicata—Observation of Judge— 
Rent decree against tenants, putnidar party—Adverse possession against 
rival landlord. ; 


On the 18th Magh 1289 B. S., K. granted a patni in respect of certain lands 
which included the lands in suit to the predecessor of defendants rst party, In 
1293 a suit was threatened against K by S who challenged the validity of adop- 


* Appeal from Appellate Decree No. 129 of 1938, against the decree of Pratap 
Chandra Sen Gupta, Esq., Subordinate Judge, 2nd Court of Tipperah, dated the 
14th September, 1937, reversing that of 5, M. Banerjee, Esq., Munsiff, 2nd Court, 
EH gos Chandpur, dated the roth June, 1997. 
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tion of K and claimed the entire estate as legal heir. To purchase peace the 
parties entered into compromise and by an Ekrarnama it was agreed by and 
between the parties that S would get 5/16ths share belonging to K and the 
remaining 11/16ths share would remain vested in the latter, The present plaintiffs 
purported to have acquired 1 ganda and odd share within the share of S. Some- 
time before 1924 there was a proceeding under the Estates Partition Act and 
the lands in suit which were comprised in the patni of the first party defen- 
dants were allotted to the present plaintiffs. The second party defendants were 
raiyats holding these lands under the patnidars ; 


Held, that in the circumstances of the case, the compromise amounted really 
to a transfer of 5/16ths share in the Hisya by K toS and the latter took that 
interest in the state as it existed in the year 1293, and the patni was binding on 
S and on the plaintiffs as purchasers from him . 


In a previous rent suit instituted by the plaintiffs against the tenants, the 
patnidars were made pro forma defendants, who raised the identical question 
which they were now raising in the present suit that the patni was binding on 
Sand also upon the plaintiffs and consequently they were not entitled to realise 
rent directly from the cultivating tenants. This contention was negatived. In 
second appeal the learned Judge observed in the end of his judgment thus: 
“In view, however, of the fact that there are some indications to show that 
there may be some evidence available to the- appellant on the point. I would 
dismiss the appeal with this observation that .this decision will not operate 
as res judicata on any question of title in any future litigation between the 
parties ” ; 

Held, that the defence of patnidars, defendants first party, was not barred by 
the doctrine of ves judicata. 


That the order of dismissal passed by the learned Judge in second appeal had 
the effect of confirming the rent decree obtained by the plaintiffs against the 
tenant defendants, The rights could not be cut down or prejudiced in any way 
by any observation contained in the judgment, but as this wasa rent suit it was 
not absolutely necessary to decide the question of title as between the plaintiffs 
on the one hand and the pro forma defendants on the other in order to give the 
plaintiffs any relief against the tenants. The rent decree was made operative 
between the plaintiffs and the tenant defendants with regard to the period in 
suit leaving the question of title between the plaintiffs and the fro forma defen- 
dants open, 

Watson v. The Collector of Rajshahye (1) and Fateh Singh v, Yagannath 
Bhakat Singh { 2) referred to. 


As the land was in the possession of the tenants, in order that there may be 
adverse possession against the patnidars, the plaintiffs must show that they had 
intercepted rents payable by the tenants to the ‘defendants first party (i.e. the 
patnidars) for a period of 12 years prior to the institution of the suit, 


Appeal by the Plaintiffs, 
Suit praying for injunction restraining the defendants first party 


(1) (1869) 13 Moo. I, A. 160 ; 3 B. L. R. 48, 
(2) (1924) L. R. 521. A, 100. 
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from withdrawing the rent deposited by the tenants defendants and 
party as also for the payment of the amount deposited. The 
primary Court holding that the plaintiffs acquired a good title to 
the rent payable by the defendants 2nd party on the ground of 
adverse possession, decreed the suit. On appeal by the defendants 
first party, this decision was reversed and the plaintiffs’ suit was 
dismissed. Hence this second appeal. The other material facts 
appear from the judgment, 


Myr. Nagendra Chandra Choudhury for the Appellants, 
Mr. Abinash Chandra Ghose for the Respondents. 
The following judgment was delivered : 


The facts giving rise to this appeal may be shortly stated as 
follows :—~There was a revenue paying estate bearing Touzi No. 
302 of the Tippera Collectorate consisting of a 2 annas and 8 ¥gds. 
share of certain zemindary properties which belonged to two per- 
sons Krishna Kishore and Surendra Narain Ray Choudhury. 
Krishana Kishore had a r5 gds. share in it which he inherited 
from his adoptive father Sambhu and the balance amounting 
to 7 anna 13% gds. share belonged to Surendra. 


On the 18th Magh, 1289 B. S., Krishna Kishore: granted 
a patni in respect of certain lands which included the lands 
in suit to one Rajjab, predecessor of the defendants first party. In 
1293, 4 suit was threatened against Krishna Kishore by one 
Saroda who challenged the validity of the adoption of the former ` 
aud claimed the entire estate as legal heir of Sambhu. To purchase 
peace the parties entered into a compromise and by an ekrarnama 
which is exhibit B in this case it was agreed by and between the 
parties that Saroda would get a 5[16ths share out of the rsgds. 
belonging to Krishna Kishore and the remaining 11/16ths share 
would remain vested in the latter. Subsequently there was a re- 
transfer of x anna share by Sarodato Krishna Kishore and the 
result was that Krishna Kishore had r2 annas share in the Hissya 
while the remaining 4 annas belonged to Saroda. The present 
plaintiff purports to have acquired rgd. and odd share within the 
4 annas share of Saroda. Sometime before 1924 there was a 
proceeding under the Estates Partition Act with regard to the 
Touzi and the lands in suit which were comprised in the putni of 
the first party defendants were allotted tothe present plaintiff in 
his Saham by the partition authorities. ‘Ihe second party defen- 
dants were raiyats holding these lands under the putnidars. The 
plaintiffs’ case is that, after they gol pessession of their allotted 
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share on the 23rd May, 1934, they sued the second party defen- 
dants for rents for the years 1331 to 1334 and recovered a decree. 
They also allege to have realised rents amicably from the tenants 
for the years 1335 to 1337 and again got a decree for rents for the 
years 1338 to r341. In 1343 B. S. the first party defendant insti- 
tuted a suit for rent against the defendants second party claiming 
_Yent for the year 1342 anda portion of 1343 and the tenants 
deposited the rent under section r49 of the Bengal Tenancy Act 
and got notice served upon the plaintiffs under that section. Upon 
that the plaintiffs have commenced the present suit and have 
prayed for an injunction restraining the defendants first party from 
withdrawing the rent derosited by the tenants defendants. They 
also prayed that the amount deposited might be paid over to 
them. Their case was that the patni having been granted by 
Krishna Kishore alone to which Saroda was not party it would 
attach to the lands which were allotted to Krishna Kishore in the 
partition proceedings under section 99 of the Estates Partition 
Act, The plaintiffs who derive their title from Saroda would take 
their Saham free and clear of this intermediate tenancy. 


The Munsif who tried the suit was of opinion that the putni 
was binding on Sarodaas he derived his interest from Krishna 
Kishore after the latter had granted the putni and the plaintiffs 
who were purchasers from Krishna Kishore were also bound to 
recognise the same. He held, however, that the plaintifs were 
realising rents payable by the tenant defendants to the exclusion of 
the putnidars for a period of more than 12 years from the time 
when they got possession of the suit lands in the year 1924 and 
thus acquired a good title to the rent payable by the defendants 
second party on the ground of adverse possession. In this view 
of the case the plaintiffs’ suit was decreed and they were held 
entitled to withdraw the amount that was deposited as rent by the 
defendants second party. On appeal by the first party defendants 
this decision was reversed and the plaintiffs’ suit was dismissed. 
It is against this decree that the present second appeal has been 
preferred. 

Three points have been taken by Mr. Choudhury who appears 
in support of this appeal. He has argued, in the first place, that 
the putni was not binding on Saroda or on the present plaintiffs as 
Saroda did not derive his title from Krishna Kishore. The second 
point taken is that the defence of defendants first party is barred 
by the doctrine of ves judicata, the same point having been raised 
and negatived ina previous rent suit between the parties, The 
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emir: third ground made is that, at any rate, the plaintiffs must be deemed 
1940. ‘to have acquired a good title by adverse possession. 
a aef ` ê 3 
_ Kalimuddin Mia The frst point raised by Mr. Choudhury does not appear to 
v. _. me to be of much substance. The ekrarnama, exhibit B, was 
Kana ey Bibi. executed between the parties to settle all disputes and the consi- 


deration was that Krishna Kishore would give up his 5 annas 
-share in the Hissya in favour of Saroda. It was stated clearly in 
the Ekrarnama that all rents and dues payable in respect of the 
-entire Hissya up to the year 1292 B.S. would belong to Krishna 
‘Kishore. The Solenamah, therefore, amounted really to a transfer 
of 5/16ths share in the Hissya by Krishna Kishcre to Saroca and 
Saroda took that interest in the state as it existed in the year 
“1293 B.S. Iam not satisfied that the rights of Saroda were not 
created by this Ekrarnama- but had their existence independently 
of it which the Ekrarnama merely recognised. Saroda, in my 
Opinion, must be deemed to be a person who derived his title from 
Krishna Kishore and as the plaintiffs are purchasers from Saroda 
they are also in no better position, It has been found by both 
the Courts below, and this appears also from the settlement 
records, that both Saroda and his heirs recognised the putni of the 
defendants first party ever since 1293 B. S. The first contention of 
Mr. Choudhury must, therefore, be over-ruled, 

As regards the question of ses judicata, it appears that in a previ- 
ous rent suit which was instituted by the plaintiffs against the defen- 
dants second party the defendants first party were made fro forma 
defendants, It appears also that they raised the identical question 
which they are now raising, namely, that the putni was binding on 
Saroda and also upon the plaintiffs, and consequently, they were not 
entitled to realise rents directly from the cultivating tenants. This 
contention was upheld by the trial Judge but negatived by the 

| lower appellate Court. Then there wasa second appeal to this 
Court which was dismissed. Mr. Justice Mallik who decided the 
appeal observed in the end of his judgment as follows :—" In view, 
however, of the fact that there are some indications to show that 
there may be some evidence available to the appellant on the point, 
I would dismiss the appeal with costs with this observation that this 
decision will not operate as ves judicata on any question of title in 
any future litigation between the parties,” Mr. Choudhury con- 
tends that as this Court dismissed the appeal preferred by one of 
the putnidar defendants, the observation made by the learned Judge 
at the end of the judgment would not preclude the plaintiffs from 
raising or the Court from considering any plea of ses judicata if that 
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is available to the plaintiffs and in support of his argument he has a 


relied upon certain decisions of the Judicial Committee: viz., #940 
Watson v, Lhe Collector of Rajshahye (1); Fateh Singhy. Jagannath -Kalimuddin Mia 
" Bhakat Singh (2), which were followed by Mr. Justice Khundkarin 5.4 tan asa Bibi. 
a later decision which is to be found reported in Fakir Chandra —_—— 
Biswas v, Ekkari Sarkar (3). Inthe first of the two cases the 
Judicial Committee pointed out that after a Court has dismissed the 
suit it was no longer within its power to pass an order allowing the 
- plaintiff an opportunity to institute another suit upon the same 
cause of action. This power could be exercised, if at all, only under 
the circumstances mentioned in the Code of Civil Procedure and 
“Without dismissing the suit. It means, therefore, that if the suit is 
actually dismissed, the legal consequences that follow from the 
order of dismissal cannot be avoided or curtailed in any way by 
any observation which the Court might make in the order of 
dismissal, In the present case, the order of dismissal which was 
passed by Mr. Justice Mullick had the effect of confirming the rent 
decree obtained by the plaintiffs against the tenant defendants, 
These rights, undoubtedly, could not be cut down or prejudiced in 
any way by any observation contained in the judgment, but as this 
was a rent suit it was not absolutely necessary to decide the question 
of title as between the plaintiffs on the one hand and the Aro forma 
defendants on the other in order to give the plaintiffs any relief 
against the tenants. The observation mentioned above, in my 
opinion, therefore, indicates clearly that this Court did not intend 
to decide the question of title finally, In other words, the rent 
decree was made operative between the plaintiffs and the tenant 
- defendants with regard to the period in suit leaving the question of 
“title between the plaintifis and the gro forma defendants open. In 
this view of the case the plea of res judicata which has been raised 
“by the plaintiffs must fail, 

The. only other point that requires determination is the question 
of adverse possession and here I do not think that the decision of 
the lower appellate Court was wrong. It may be that the plaintifis 
have realised rents amicably for the period 1335 to 1337 B.S. and 
Iam not inclined to place much reliance. upon the rent decree 
which the defendant first party got against the defendants second 

- party subsequently. But I think, however, that as in this case the 
land was in possession of the tenants, in order that there may be 
(1) (1869) 13 M, I. A. 16033 B. L. R, P.C, 48. 
(2) (1924) L. R. 52 1. A. 1Co, 
(3) (1938) 42 C. W. N. 560, 
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adverse possession against the rival landlords, the plaintifs must . 
1940, show that they have intercepted rents payable by the tenants to the 
. Kalimuddin Mia defendants first party for a period of 12 years prior to the institution 
ey eee pipi, Of the suit. , The first hostile act, if I may say so, was not commenc- - 

—— t ed earlier than the year 1928 when the plaintiffs instituted a rent 
suit claiming rents for the years 1331 to 1334 B.S, Even if limita- 
tion runs in favour of the plaintiffs from the year 1928, the present 
suit would be well within r2 years from that date, 


The result is, therefore, that all the points raised by Mr. Chou- 
dhury fails and this appeal is dismissed. I make no order as 


¿ e to costs, 
“AT. M Appeal dismissed. 
CIVIL REFERENCE. 

: Before Sir Harold Derbyshire, Knight, Chief Justice and 

R Mr, Justice J. Lort- Williams. 
Ne. MANADA DEBI 

a v. 

aki Aak THE BENGAL BONE MILL.* 


‘Workmen’s Compensation Act (Vill of 1 923), Section 2 (1) (d) sub-clauses (i) 
and (tij—- Widowed mother, if includes a widowed step-mother. 


The expression “‘widowed mother” in section 2 (1) (d) (i) of the Workmen’s 
Compensation Act and the expression “parent other than a widowed mother” 
in section 2 (1) (d) (ii) of the Act, do not include a “widowed step-mother.” _ 

Reference under section 27 of the Workmen’s Compensation 
Act, by the Commissioner, Workmen’s Compensation Act, 


The material facts will appear from the following, 


Reference 


“Under Section 27 of the Workmen’s Compensation Act I 
have the honour to transmit herewith the record of the marginally 
noted case, with the request that it may be laid before the Hon’- 
ble High Court for decision of the question of law which is sub- 
mitted herein, 


* Reference No.1 of 1940, by S. N. Modak, Esti, Commissioner, Work- 
men’s Compensation Att, Bengal, dated 19th-21st December, 1939. ° 


Vor 7%. | | HiGH COURT. 


“The facts of the case are in brief the following: One Amoy 
Chakravarti, a workman under the Bengal Bone Mill died on the 
25th July, 1939, in consequence of injuries by accident, and the 
employer deposited Rs. Sro as compensation for distribution 
among the dependants, if any, of the deceased. The deceased, 
according to the evidence, died unmarried and left an adult elder 
brother Abinash, an adult step-brother Gobinda, a married štep 
sister, and a widgwed stepmother Manada Debi. The first three 
cannot obviously claim to be dependants within the meaning of 
section 2 (1) (d) (ii) of the Workmen’s Compensation Act, even 
if it is assumed that a brother includes a step-brother and 


sister includes a step-sister. Manada Debi, as a widowed step- ` 


mother has claimed the entire compensation money on the footing 
that she isa dependant and the sole dependant of the deceased, 


If it is not possible to hold that this widowed step-mother isa 


dependant under the law, the compensation money deposited will 
have to be refunded to the employer, 

“The question of law submitted for decision is whether a 
Widowed step-mother can be regarded as a widowed mother under 
section 2 (1) (d) (i) or asa parent other than-a widowed mother 
under section 2 (1) (d) (ii) of the Act. 

“In this particular case, the claimant step-mother says that she 
‘brought up the deceased Amoy from his infancy, and Amoy main- 
tained the whole family including the stepmother and her children, 
It may be that unlike the majority of step-mothers, the claimant 
regarded Amoy ag her own son and Amoy regarded her as his 
own mother, and the relations between them were most cordial, 
and that, under the circumstances of the particular case, it would 
be somewhat hard to deprive the widowed step-mother of assistance 
by way of compensation. The point however will be governed 
by the intention of the Legislature with regard to the generality 
of cases in respect of step-mothers. Itis noticeable that a step- 
mother is not specifically mentioned in either clause (i) or clause 
(ii) in the definition of “dependant.” It has been argued on behalf 
of the claimant that the word “mother” in clause (i) includes 
“step-mother,” and if not, a step-mother would at least come 
in the category of “parent other than a widowed mother” in 
clause (ii). '- 

“ Let us first consider whether the first part of this argument is 
tenable at all, Clause (i) includes only four relations whose inti. 
mate relationship and dependancy are so obvious that the law 
requires them to be accepted as dependants without any proof of 
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‘actual dependancy on the earnings of the deceased workman. The 
_words.in a statute are to be construed in their ordinary sense unless 
there is any clear indication to the contrary. . If the legislature 
intended to include a stepmother in the category of de jure depen- 
dants, under clause (i) it would be expected to say so in plain 
language. A step-mother is not a blood relation, and is not an heir 


` under the Succession Act or under Hindu Law. The relationship 
“ between astep-mother anda step-son is, inthe vast majority of 


cases, anything but intimate and cordial. It would be unthinkable 
that the legislature would intend to include a widowed step-mother 
inthe expression “ widowed mother” in clause (i) relating to the 


' very small group of de jure dependants. 


“The real question is whether the expression “ parent other 
- than a widowed mother” includes a stecp-mother widowed or other- 
wise, or in other words whether the word “ parent” is intended 
by the legislature to have an extended meaning. No decision of 
any High Court in India on this particular point has been brought 
to my notice and I believe there is none, The point is so important 
that instead of committing myself to a final opinion about it, I have 
thought proper to seek the authoritative decision of the Calcutta 
High Court for the future guidance of all concerned. 

“I beg to give here some of the arguments advanced before me, 
with reference to decided cases of an allied nature, with my com- 
ments thereon, The main line of argument on behalf of the claim- 
ant is that in view of the general purpose of the Act the point 
should be liberally construed, as, it is contended, was done in some 
cases relating to other relations in the category of dependants, In 
Devi Ditta’s case (1), a ‘son’ was held to include an “adopted son” 
by virtue of the specific interpretation of the expression “son” given 
in section 3(53) of the General Clauses Act, and not onthe basis 
of any liberal construction of the wording in the Workmen’s Come 
pensation Act. It is noticeable that in A/unshi-Ram's case (2), the 
same High Court (Lahore) has held that an “ adopted daughter ” is 
not a dependant under the Workmen’s Compensation Act, there 
being no corresponding definition of a “ daughter” under the 
General Clauses Act. In Kartar Singh's case (3) it has been decid- 
ed that the expressions “ brother ” and “ sister ” in section 2(1)(d) 
(ii) include “ step-brother ” and “* step-sister ”. respectively. This 
reasoning in this decision was based mainly on the analogy of 

(1) (1930) I. L. R, 12 Lah, 0, | 


(2) (1931) 1. L. R. 12 Lah, 658. 
(3) (1931) A. I, R, 1931 Lah, 752; 
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section 27 of the Succession Act and the Mahomedan Law. As. 
the Workmen’s Compensation Act is quite independent of the law: 
of succession and of personal laws, the reasoning does not seem. 


to be quite clear, It is noticeable that even though a step-mother 


was in existence in this Lahore case, she was not taken into con- . 
sideration at all, The expression “ unmarried daughter ” was held. ` 


to include “ widowed daughter ” in the case of Soleman Bibi v. 


East Indian Railway (1). Similarly the expression * unmarried - 
sister” was held to include “ widowed sister” in Mat? Bait’s case‘ 
(2). These decisions were given effect to by the legislature by 


introducing the expression “ widow ” explicitly in the section by an 


amendment of the law. The decisions turned onthe question. 
whether the word “ unmarried ” means “ never married ” or “not in - 


a state of marriage”, and the acceptance of the latter interpretation 
does not seem to bear any analogy with regard to the present ques- 
tion of ‘step-mother. In Maung Kyan’s case (3) it has been held 
that the expression “brother” does not include ‘‘half-brother”, In a 
Mysore case C, R. No. 1238 dated the and April, 1937, Sugerin- 
tendeni, Nandy-drug Mines Limited v, Mes. Lucas, it has 
been definitely held in an elaborately discussed judgment that a 
step-mother is not a dependant under the Workmen’s Compensation 


Regulation which is presumably very similar to our Workmen’s — 


Compensation Act, 

“Now let us look at the trend of the legislation to find some 
clue ‘about the intention of the legislature with regard to a step- 
mother. The Indian Workmen’s Compensation Act of 1923 is 
drafted largely on the basis of the English Compensation Act. 
Section 4(3) of the latter Act mentions’a number of relations as 


dependants including a step-mother, a step-father, a step-son, a` 


step-daughter, a half-brother, a half-sister, The Indian Act may have 
deliberately omitted these, having regard to Indian conditions. 
Section 4 of the Indian Fatal Accidents Act, 1855 makes no men- 
tion of a stepmother though a step-son and a step-daughter find 
place there. I refer to this as the question may arise as to whether 
Indian Acts were deliberately ignoring the step-mother in matters 
of compensation. The Indian Workmen’s ‘Compensation Act 
with regard to the definition of “dependant” was amended in 1934, 
and apart from the group of de jure dependants under clause (i), 
the category of de Jacto dependants under clause (ii) was substan- 


(1) (1933) I. L. R. 60 Cale. 820. 
(2) (10931) I. L. R. 13 Lah. 228. 
(3) (1930) I. L. R, 9 Rang- 40. 


241 


|. Civ. 
1940., 

? Sangan” . 
Manada Debi 
V. 

The Bengal Bone 
Mill. 


1242 


CIVIL, 


1940. 
nad 
Manada Debi 

. Vv, 
The Bengal Bone 


11), 
"Wana Manah 


= 


February, 16, 


THE CALCUTTA LAW JOURNAL. _ [Vou 91. 


tially expanded by the T ‘of various relations,’ and 


although the Indian legislature had a full view of the existing laws 


including the English Act in particular and had an opportunity 
of considering everything in the light of actual experience of the 
working of the Indian Act for about ten years, the step-mother 
was not explicitly included in either category of dependants, If 
the words in our statute are to be construed in their ordinary sense, 
there being no clear indication to the contrary, it would seem to 
follow that the legislature did not intend to inclide a “step- 
mother” in the category of dependants. As however the point is 
important and atthe same time, not clear, I beg -to ask for the 
decision of the Hon’ble High Court on the question of law framed 


. below :-— os 


“Does the expression “widowed mother” in section-2 (r) (d) (i) 
of the Workmen’s Compensation Act or the expression “parent 
Other than a widowed mother” in ) Section 2 (1) (d) (ii) include a 
“widowed step-mother ?” 

Mr. Satis Chandra Sen for the Applicant. 


Mr, Nanda Gopal Banerjee for the Opposite Party, 


=” 


- The judgment of the Court was as follows ; 


Jn our opinion the expression ‘widowed mother” in section 2 
(1) (a) (i) of the Workmen’s Compensation Act and the expression 
“parent other than a widowed mother” in section 2 (1) (d) Gi) do 
not include a “widowed step-mother.” 


PeR Reference answered 
in the negative, 


t 
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Before Mv. Justice B. K. Mukherjea, 


HAMED GAZI AND OTHERS Civit, 
De 1940. 
SADAT ALI SIKDAR AND OTHERS, February, @, 6. 


, suit for possessionPurchaser of non-transferable holding=Landlord, if to 
vecognise—Marfatdar— Recognition by landlord—Mother succeeding as 
heir to her sonSubsequent adoptionmAdoption, effect of—Rent suit— 


Adopted son, if a necessary partySale certificate—Misdescription, 

A landlord is not bound to recognise a purchaser in a private sale of a 
non-transferable holding. 

The word .Marfatdar is not conclusive and a Court can ona consideration of 
the entire evidence come to the conclusion that there was recognition establishing 
a relationship of landlord and tenant between the parties. 


— 


4 se A = 
- 


Prabhabati v, Taibatunnessa (1) referred to. ov 

An adopted son divests the adoptive mother of the estate which she inherited 
from her son, . g 

Rai Yatindra Nath Chaudhuri v, Amritalal (2) followed. 


A landlord is bound to recognise an adopted son, who became the heir of 
original tenant, asa tenant in respect of the non-transferable holding and the 
adopted son ought to have been made a party in the rent suit, ifthe decree was- 
to have the effect of a rent decree. 


If there is in the sale certificate any adequate description available which 
enables the Court to identify the land with conveninnt certainty, the Court will 
ignore any other misdescription as a surplusage. 2 

Appeal by the Plaintiffs,- 

Suit to recover possession, of the lands in suit on establishment 
of plaintiffs’ title to the same. Both Courts dismissed the suit, 
Hence this second appeal. 


The material facts appear from the judgment. 


Dr, Nares Chandra Sen Gupta, Messrs dalih Nath Guka 
and Satyapatya Ghose for the Appellants. : 


Dr, Radha Binode Pal and Mr, Hamidul Hug for the Res- 
pondents, 


é 


Cc, A. V. 


*Appeal from Appellate Decree No. 370 of 1998, against the decree of K. 
N. Mitra Esq., Subordinate Judge, Ist Court of Bakarganj at Barisal, dated 
the goth September, 1937, affirming that of Pramotha Nath Lahiri Esq., Munsif 
ard Court, Barisal, dated the and October, 1036. -. 


(1) (1913) 17 €. W. N, 1088.. (2) (1900) 5 C. W. N. zo, 


= 
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se The following judgment was delivered : 
a This appeal is on behalf of the plaintiffs, and it arises out ofa 


suit commenced by them to recover possession of the lands in 
suit on establishment of their title to the same. The material facts 
lis within a short compass and may be stated as follows :—Accor- 
Hebruaryy ô, ding to the plaintiffs the three plots which constitute the subject 

a matter of the suit, appertained to a raiyati holding which. was held 
by one Prasanna. Prasanna died leaving behind him his widow 
Nabin Tara, who is defendant No. 3 in this case, ard two sons 
to wit Aswini and Bholanath, Both the sons died “sometime in 
the year r905 and Nabin Tara succeeded to the property as their 
mother. In 1908 Nabin Tara sold the holding to defendant No. 
2 Raicharan by a Kobala, and two years later she adopted 
Raicharan as her son, purporting to act underan authority given 
to her by her husband during his lifetime. Since-then Raicharan 
possessed the lands, and it was he who paid rents to the landlords, 
though in the Dakhilas, the name of Prasanna was mentioned and 
Raicharan was described asa Marfatdar. In 1931, the landlords 
instituted a rent suit in respect of the holding, making Nabin 
Tara a party defendant and having got a decree, put up the hold- 
ing to sale in execution of the same, and it was purchasad by the 
plaintifs, on ryth June, 1933. [It is alleged that Nabin Tara, 
Raicharan as well as defendant No. z who was a mortgagee from 
the latter resisted the plaintiffs, in their attempt to take posses- 
sion of the property and this led to the institution of the present 
suit. 

The suit was contested by all the three defendants, and the 
defence in substance was of a two-fold character. It was alleged 
in the first place, that defendant No. 3 having no interest in the 
holding after she adopted defendant No. 2 as her son, the’ sale in 
execution of the decree which was obtained against defendant 
No. 3 could not give the plaintiffs any right to the holding. The 
second ground taken was that the plaintiffs’ sale certificate itself 
would show that the disputed lands were not sold to, and pure 
chased, by the plaintiffs, 

The trial Court gave effect to both these contentions and dis- 
missed the plaintiffs’ suit. On appeal this decision was affirmed. 
It is against this decree that the present second appeal has been 
preferred. ; : 

Two questions arise ‘for determination in the present appeal s 
rst—whether the plaintiffs: acquired any title to the property in 
suit by virtue of their purchase at the sale in execution of the 


Hamed Gazi 
v. 
Sadat Ali Sikdar, 
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decree against Nabin Tara, and 2ndly, whether the description in 
the sale certificate is sufficient to establish the identity of the 
property sold with that to which the present suit relates. 

As regards the first point, it is not disputed that the holding 
was a “non-transferable one and consequently the landlords were 
fot bound to recognise the defendant No. 2 as transferee of the 
same. It is contended by Dr. Pal who appears for the respondent 
that as defendant No. 2 was possessing the lands all along, and 
the landlord was receiving rents from him, he could be deemed to 
have acquired the interest of a tenant by recognition or at any 
rate by adverse possession. It is true that the word Marfatdar 
is not conclusive, and the Court could on a consideration of the 
entire evidence come to the conclusion that there was recognition 
establishing a relationship of landlord and tenant between the 
parties vide Prabhabati v. Taibatunnessa (1); but the matter has 
not been investigated from that standpoint, by either of the Courts 
below and there is no finding on this point recorded by either of 
them. We might assume therefore that the landlord did not 
recognise the transfer, and Nabin Tara continued to be the 
recorded tenant even after she sold the holding to Raicharan. 
The question now is, what would be the effect of Nabin Tara’s 
adopting Raicharan, as a sonto her husbund in roro? It has 
been found by both the Courts below that Nabin Tara had the 
requisite authority from her husband, and that the adoption was 
a valid adoption in law. Dr. Sen Gupta who appears for the 
appellants argues that the property was inherited by Nabin Tara, as 
heir to her sons, and not to her husband, and consequently the 
adopted son, coming asa brother tothe last male owners, could 
not divest-the mother, who was a preferential heir according to 
Hindu law. The contentions at first sight seems to be of some 
weight but almost all the reported authorities are against this 
view. 

In Vellanki Venkata v, Venkata Rama Lakshmi (2) the original 
proprietor who was governed by the Madras School of Hindu Law, 
died leaying a son and a widow, andthe properties vested in the 
son. Onthe death of the son, a minor and unmarried, the estate 
vested in the widow as his heiress and some years later she adopted 
theplaintiff appellant with the consent of her husband’s Sagindas. On 
a suit instituted by the plaintiffto recover the estate from the 
daughtets of his adoptive father, the question was raised as to 


whether the adoption was a valid one in ‘Jaw. The Judicial Com- 


(1) (1913) 17 C. W.N, 1088. ' (2) (1867) L. R. 41, A. 1. 
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mittée ahswered the question in the affirmative and held that the 
adoption being in derogation of the adoptive mother’s estate,: 
although she had taken the same in succession to her son, and 
not to her husband, was valid. This indirectly siipports the 
contention that the adoptive mother would be divested of her 
estate which she got as heirto her son, although this point was 
not expressly decided. This question was raised again in 
Ramasawmi Aiyan v. Ventataramatyan (1), but their Lordships 
declined to express any opinion on it. The Bombay High Court 
in Jamnabait v, Raychand (2) held definitely that a widow who 
adopted-a son after the death of the natural born son would divest 
herself of her estate, and this was followed in the subsequent deci- 
sion of Ravji Vinayakrav v, Lakshmibai (3). Itis true that these 
are cases governed by the Mitakshara law, where the male mem- 
bers of a family take to the exclusion of females, the undivided 
coparcenary interest.of a deceased member, and a brother there- 
fore could take in preference tothe mother. This it may be 
argued is inapplicable to Bengal where under no circumstance a 
brother has a preferential right over the mother. This view finds 
support in some of the earlier decisions of this Court : Vide Bykant 
Monee Roy v. Kisto Soonderee Roy (4); Gobindo Nath Roy v. 
Ram Kanay (5); where it was held ia circumstances- similar to 
those of the present case that the adopted son would not divest 
the adoptive mother of the estate inherited by her from her son, 
but that he could only succeed to the estate after the death of the 
mother, as the brother of the last male owner. 

All these authorities were reviewed by Mr. Justice Banerjee in 
Rai Jatindra Nath Chaudhuri v. Amritalal (6) and it was held 
following the observations of the Judicial Committee in the cases 
of Bhoobun Moyee v. Ram Kishore (7) and Vellanki Venkata v. 
Venkata Rama Lakshmi (8) that the adopted son, in such circums- 
tances would divest the adoptive mother of the estate which she 
interited from her son, This divesting -cannot certainly be justi- 
fied on the ordivary rules of inheritance, It has however been 
justified according to some authorities on the ground that the 
power of adoption is a kind of power of appointment. The adop- 
tion by the widow operates as execution of the power, and appoint- 
ment of the property to the adopted son, and sothe widow is 

(1) (1879) Le R. 61. A..1c6; I. L, R, 2 Mad. 9. 


“ {2) (1889) I. L. R. 7 Bom. 228. (3) (1887) I. L, R. 11 Bom, 381. 
(4) (1867) 7W. R.goz 7 (9) (1875) 24 W.R. 183. 
(6) (1900) 5 C, W. N. 20. (7) (1865) io M. 1. A, 279. 


(8) (1876) L, R. 41. Aad. 
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divested by operation .of law of the property, from whomsoever aan 
inherited (vide G. Sircaris Hindu Law, p. 762, 6th Edition), ee 
Mr, Justice Banerjee pointed out in the case referred to above that : Hamed Gazi 


a Hindu widow who is empowered “to adopt a son, is not bound to 

exercise her powers,-‘she need not adopt at all if she likes. But 

if she-does choose to exercise her powers, she must get divested if 
. the estate'was vested in her. It is not really the adopted son who 
: “is destroying the estate of the mother, it is the mother herself who, 
< of her own free will and accord, is allowing the estate to pass from 
her to the adopted son. 

I am in full agreement with the view expressed in Rai Jatin- 
dra Nath v. Amritalal (1), and I hold accordingly that Nabin 
Tara became divested of the interest which she inherited from her 
sons as soon as sbe adopted Raicharan, As an adoption has the 
same legal consequence as birth the landlord in my opinion was 
bound to recognise Raicharan, who became the heir of Prasanna, 
as the tenant in respect of the holding, and Raicharan ought to 
have been made a party to the rent suit, if the decree was to 
have the effect of a rent decree. 1 agree therefore with the view 
taken by the Courts below that Nabin Tara had no interest left 
in her after she adopted Raicharan, and the purchase by the 
plaintifs at the sale in execution of that decree, could not give the 

` latter any interest in the holding, 
On the other point also Iam inclined to think that the deci- 
sion of the lower Court is right. The sale certificate of the 
plaintiffs not only gives a wrong Khatian number; but the Dags 
of the C, S. records are not mentioned at all, and the area -given 
is also wrong being much less -than what the actual area is, Dr. 
Sen Gupta points out that the yearly rental is correctly stated, and 
the name of a previous tenant is also given correctly. It is not 
shown however by any evidence that the previous tenant had no - 
other jama of that description. If theré was in the sale certificate 
any adequate description” available which would enable us to 
identify the lands with convenient certainty, we could have ignored 
any other -misdescription as a surplusage. In the present case 
the description’in the sale-certificate is not sufficient In my opinion 
to identify the lands with reasonable certainty. The result there- 
‘fore is that the appeal fails and is dismissed with costs. 

' Leave to appeal under section 15 of the Letters Patent is 
' refused. ar 

A, T, M f ; Appeal dismissed. 


(1) (1600) 5 C, W. N. 20, 
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Before Mr. Justice A. N. Sen. 


HARAN CHANDRA MUKUHOPADHYA AND OTHERS 
2, 


SHYAMA CHARAN CHAKRABARTY AND OTHERS.* 


Lease and easement, difference between—Kabuliat merely creating an easement, 
if a lease—Co-sharer, if has a right to grant an easement, 


The difference between a Jease and an easement is that by a lease the owner of 
the land retains his ownership but parts with possession and the lessee is entitled 
to possess the land leased to the exclusion of all others. An easement isa 
different thing. By granting an easement the owner of the land retains not only 
his ownership but also his possession. The grantee does not get possession of 
the land but merely a right to the limited use of the land. 


So a Kabuliat giving the right of passage over a narrow strip of land forming 
part of the larger part of land, the grantor retaining possession of the land, is not 
lease but a grant of an easement. It merely seeks to create an easement. 

Where a co-sharer grants a lease with respect to the joint property, asa 
general rule, the other co-sharers cannot interfere with the lessee’s possession 
and their remedy would be to bring a suit for partition. Buta co-sharer has no 
right to encumber the joint estate to the detriment of other co-sharers, in viola- 


tion of the principles laid down in Watson and Company v. Ramchund Dutt (1) 
and Mohesh Narain v. Nawbut Pathak (2). 


Thus in the present case the co-sharer had no right to burden the joint estate 
with a right of way and the co-sharers can refuse to be bound by the grant and 
the grantee has no remedy against them. 


Appeal by the Defendants. 


Suit for a declaration of a right of passage and for a permanent 
injunction, 


The material facts will appear from the judgment. 


i 
Messrs. Rajendra Bhusan Bakshi and Ram Mohan Bhatta- 
charjee for the Appellants. 


Mr, Nalini Kumar Mukherjee for the Respondents, 


C. A, V. 
The judgment of the Court was as follows: 


The following facts are now undisputed. Surja Kanta Chatto- 
padhya, has a 12 annas share in certain land. The other 4 annas 
* Appeal from Appellate Decree No. 1050 of 1987, against the decree of 


Babu Srish Chandra De, Subordinate Judge, Second Court, Bakarganj, dated the 


1ath April, 1937, affirming that of Babu Santosh Kumar Roy, Munsiff, 6th Court, 
Barisal, dated the goth November, 1936, | 


t1) (#890) 1, L. R. 18 Cale. 10; E, R. 17 L A, 110, 
(2) (1905) 1 C. L, J. 437; 1. L. R, 32 Cale, Ban 
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co-sharer is the defendant No. 7. Surja Kanta purporting to be the Cw. 
16 annas owner of this land accepted a Kabu liat from the plaintiffs 1940. 
y 


which was drafted as if it were a lease, By this Kabuliat the plain- H Ch 
: : i aran andra 
tiffs were given the right of passage over a narrow strip of land Mukhopadhya 
forming part of the larger part of land in respect of which Surja Siak Charan 
Kanta'had a 12 annas share and the defendant No, 7 a 4 annas Chakrabarty. 
share. It is alleged by the plaintiffs that their right of way has been 

obstructed by the defendants Nos. 1 to 7. The plaintiffs therefore 
brought this suit for a declaration of their right of passage over the 

land and for a permanent injunction restraining the defendants from 

interfering with this right. Both the Courts below have decreed 

the plaintiffs’ suit. The defendants Nos. 7, 4 and 7 have appealed. 

It is necessary to consider only one ground of appeal and it 

is this: 

The defendants contended that the so called lease is really not a 

lease but the grant of an easement and it is argued that one co- 

sharer has no right to grant an easement which affects the entire 
‘land which he possesses jointly with others, In my opinion, this 

ground must prevail. An examination of the Kabuliat leaves no 

room for doubt whatsoever that it is not a lease but the grant of 

an easement, The difference between a lease and an easement is 

well defined. By a lease the owner of land retains his ownership 

but parts with possession. The lessee is entitled to possess the lani 

leased to the exclusion of all others. An easement is a different 

thing. By granting an easement the owner of the land retains not 

only his ownership but also his possession. The grantee does not 

get possession of the land but gets merely a right to the limited use 

of the land. In this case the plaintiffs have been given merely a 

right of passage over the land. The grantor has not parted with 

possession of the land in any sense. He retains in himself expressly 

aright of passage over the land jointly with the grantee. The 

Kabuliat therefore is not a lease. It merely seeks to create an 

easement in favour of the grantee over the land held jointly by 

the grantor and his co-sharers. Tse right of one co-sharer to grant 

a lease with respect to his undivided share in land jointly beld is 

now well established. Where a co-sharer grants a lease with respect 

to the joint property, asa general rule, the other co-sharers cannot 

interfere with the lessce’s possession and their remedy would be 

to bring a suit for partition. This right of aco-sharer to grant a 

lease with respect to land held jointly by him with other co-sharers 

is based on certain well recognised principles but a co-sharer can 

baye no right to encumber the joint estate to tne detriment of other 
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co-sharers in violation of these principles, The principles are laid 
down in two well known cases, namely, Watson and Company v. 
Ramchund Dutt (1) and Mohesh Narain v, Nawbut Pathak (2). 
The principles are these, Each joint owner cf property is entitled, 
in theory, to be in possession of every part and parcel of the pro- 
perty jointly with the other co-sharers. So long as he makes a 
legitimate use of the property and does not exclude the other 
co-sharers or oust them there can be no interference with such user. 
Where land is intended to be cultivated or leased out one co-sharer 
is entitled to use the land by leasing it out. “ As each co-tenant 
has at all times the right to enter upon and enjoy every part of the 
common estate, this right cannot be impaired by the fact that 
another of the co-tenants absents himself, or does not choose to 
claim his right to an equal and common enjoyment ; it would be in- 
equitable to compel a co-tenant in possession to account for the 
profits realised out of his skill, labour and business enterprise, when 
he has no right to call upon his co-tenant to contribute any thing 
towards the production of these profits, nor to bear his proportion 
when, through bad years, failure of craps, or other unavoidable mis- 
fortunes, the use made of the estate resulted in a loss, instead of a 
profit, to the one in possession”. I have quoted above a passage from 
Freeman on Co-tenancy, which was quoted by Mookerjee, J. in the 


case of Mohesh Narain v, Nawbut Pathak (2), as elucidating the 


principle according to which one co-sharer may grant a lease with 
respect to the land held jointly, A co-sharer is entitled to use the land 
in a normal, natural and businesslike manner. If in the exercise of 
and in accordance with this ussr of the land he grants a lease that 
lease will be a valid one and the lessee cannot be interfered with by 
the other co-sharers. But a co-owner cannot use the land to the de- 
triment of his co-sharers. He cannot burden the land with incum- 
brances which will affect the rights of the other co-sharers where 
the imposition of such a burden is not made in the course of the © 
ordinary and businesslike user of the land. Now, it cannot be said 
that the imposition of a servitude upon a land is necessary for the 
ordinary enjoyment of the land, Surja Kanta Chattopadhaya had 


.no right to burden the joint estate with a right of way. The grant 


of such a right in favour of the plaintiffs does not, in my opinion, 
constitute a natural, businesslike and normal use of the land, It 
amounts to an imposition of a burden upon the land made entirely 
for the benefit of the grantor and to the detriment of his co-sharers, 
, (1) (1891) I, L. R, 18-Cale, 10. 
(2) (1905) 1 C. Le J. 432. 


Vol. 41. | HIGH COURT, 


In such a case the co-sharers can refuse to be bound by the grant 
and the grantee can have no remedy against them inasmuch as they 
are not parlies tothe grante Although this point was expressly 
taken in the lower appellate Court the learned Subordinate Judge 
does not seem to have appreciated it, If I may say so with respect 


he has not borne in mind the principles upon which it has been 


held that one co-sharer can encumber the joint estate with a lease. 


In this view of the law the plaintiffs’ suit cannot succeed and 
it is accordingly dismissed. This appeal is allowed with costs 
throughout, 


P, Re Appeal allowed, 


Before Mr, Justice A. S. M. Akram. 


ANU MIAH AND ANOTHER 
D, 


OSI MIAH AND OTHERS," 


Certificate sale—Suit for setting aside of—Fraud established—Proper order 
fo be made~ Public Demands Recovery Act (HIB. C. of 1913), See. 34. 


A suit to set aside a sale of immovable property in execution of a certifi- 
cate, was dismissed on the ground that the Secretary of State was not madea 
party, There was an issue raised—To what relief, if any, are the plaintiffs 
entitled ? There was also a finding of fraud on the part of ancestor of defendants 
Nos. 2to 5: 


Held, that instead of dismissing the suit, and without setting aside the sale, 
it be declared that the jote purchased at the certificate sale by the defendants 
Nos, 2 tos in the Benami of defendant No. 1 is held by the defendants for the 
benefit of the plaintiffs according to their interests at the date of sale, subject 
to the repayment by them of their proportionate share of the purchase price 
and of the costs properly incurred, with interest at the rate of 6 per cent per 


annum from the date of sale up to the date of repayment. The dmount aforesaid - 


* Appeal from Appellate Decree No. 339 of 1938, with Civil Rule No. 63505) 
of 1639, against fhe decree of Pabu Keshab Chandra Sen, Subordinate Judge, 
Second Court, Chittagong, dated the 3rd July, 1927, reversing that of Babu 
A. B. Ganguly, Munsiff, Fourth Court, Chittagong, dated the tsth of 
March, 1937. 5 
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willbe deposited by the plaintiffs in the trial Court within one month from the 
date of the arrival of the record there and thereupon a reconveyance under one 
deed of sale shall be executed by the defendants in favour of the plaintiffs at 
their cost. In case of default on the part of the defendants to execute the recon- 
veyance the plaintiffs will be entitled to proceed in execution in the manner laid 
down in O. 21, R. 34 of the Code of Civi! Procedure. 


Appeal by the Plaintiffs, 


Suit for setting aside a sale held under the Public Demands 
Recovery Act. 


The material facts will appear from the judgment. 
Myr imam Hossein Choudhury for the Appellants. 
Mr, Chandra Sekhar Sen for the Respondents. 


Mr. Ramendra Mohan Majumdar for the Deputy Registrar (in 
the Rule). 

Mr. Ramendra Chandra Roy for the Deputy Registrar (in the 
Appeal). 

C: A. V, 

The judgment of the Court was as follows : 

This is an appeal by the plaintiffs which arises out of a suit for 
setting aside a sale, held under the Public Demands Recovery 
Act, on the ground of fraud. The case for the plaintiffs was that 
one Abdul Qader, who held a Jote under the Government Khas 
Mahal, sold the major portion of his Jote to the plaintiffs in 
December, 1932 ; that although the liability forthe rent of, the 
Jote continued to remain joint, yet, as between themselves, the 
co-sharers agreed to contribute in proportion to their respective 
shares and pay the entire rent through Abdul Qader; that with 
the fraudulent intention of depriving the plaintiffs of their share 
in the Jote Abdul Qader by making false representations to the 
plaintiffs and deliberately allowing the rent for the years 1339 
and 1340, B.S to fall into arrears brought the Jote to sale and 
then purchased the same himself in the Benami of defendant 
No. I. 


The defendant No. 1 alone contested the suit. He denied 
allegations of fraud, pleaded defect of party and urged that section 
36 of the Public Demands Recovery Act operated as a bar to the 
suit. The defendants Nos. 2 to 5 are the heirs of Abdul Qader 
who died after the certificate sale. The issues framed in the Trial 


- Court that are relevant for the purposes of the present appeal are 
the issues Nos, 3, 4 and 5. 


They are as follows ; 


Vol. 716] Hic céurRT, 


Issue No. 3. Is the suit bad for defect of party? Is Secretary 
of State for India a necessary party ? 

Issue No. 4. To what relief if any, are the plaintiffs entitled ? 

Issue No. 5. Is the sale under the certificate decree vitiated by 
fraud and is it liable to be set aside ? 

As regards the Issue No, s the learned Munsiff in his judgment 
“observed inter alia as follows s 

“It is certain that plaintiffs purchased the lands and made them 
arable at some cost to enjoy them and not to allow them to be 
sold away soon after their purchase and improvements. It appears 
that the plaintiffs had paid rents in their share of 1339, B.S. and 
got Dakhila Ex. 2. Plaintiffs alleged that subsequently Abdul 
Qader arranged with them about payment of rents by him erstizely 
to Khas Mahal Tahsildar, P. W.5 Mohd. Shafi is witness on 
this point. I find no reason to disbelieve him......this sale could 
only be possible by the fraud of Abdul Qader.” 

As regards the Issue No, 3 he remarked that as no fraud was 
alleged against the Khas Mahal, the Secretary of State was nota 
necessary party and the decision inthe case of Gobinda Chandra 
Shake v, Hemanta Kumasi Debi (1) was not applicable as it was 
given “long before the passing of the present Public Demands 
Recovery Act III of 1913”. He accordingly decreed the suit after 
setting aside the certificate sale. l 

From that decision the defendant No.1 appealed and con- 
tended inter alia, that there was no fraud and that in the absence 
of the Secretary of State for India in Council, the suit was not 
maintainable. 

As regards the question of fraud the learned Subordinate Judge 
accepted the finding of the trial Court by saying in the course of 
his judgment “For the reasons that the learned Munsiff has given 
I would agree with him that the sale was brought about by fraud 
and that Abdul Qader was himself the purchaser” but as regards 
the question of defect of party he disagreed with the views of the 
learned Munsiff and relying upon the case of Godinda Chandra 
Saha v. Hemanta Kumari Debi (1) held that the Secretary of 
State for India in Council was a necessary party and not being 
made a party the suit must fail He therefore allowed the appeal 
and dismissed the suit making the remarkin his judgment “This 
is no doubt unfortunate as there was enough time for notice and 
for making the Secretary of State for India in Council as a party. 
The plaintifts were ill-advised not to do that.” From the above 


decision the plaintiffs preferred the present appeal. 
{1) (1903) 8 C. W., N. 657, 
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The only point that has now been urged in this appeal, on 
behalf of the plaintiffs is that without setting aside the certificate 
sale the Court of appeal below, instead of dismissing the suit should 
have passed a decree to the effect that the purchase of the Jote 
by Abdul Qader in the Benami of the defendant No. x did not 
affect the interest of the plaintiffs regard being had to the current 
finding of fraud on the part of Abdul Qader by the Court below. 

It is pointed out by the learned Advocate for the appellants 
that the respondents were not prejudiced in their defence in any 
way by the form of the suit; that the Issue No. 4 covered a relief 
of the nature that was sought and that the objection of non-joinder 
of the Secretary of State for India in Council as a party to the suit, 
lost its importance, as the prayer for setting aside the certificate 
sale was given up. It seems to me that there is much force in the 
above contentions and in the interest of justice the declaration 
which the appellants are seeking ought to be given. 


It is accordingly declared that the Jote purchased at the certi- 
ficate sale by the defendants Nos, 2 to' in the Benami of the 
defendant No. 1 is held by the defendants for the benefit of the 
plaintiffs according to their interests at the date of the sale, sub- 
ject to the repayment by them of their proportionate share of the 
purchase price and of the costs properly incurred, with interest 
at the rate of 6 per cent per annum from the date of sale upto the 


-date of repayment. The amount aforesaid will te deposited by 


the plaintiffs: in the trial Court within one month from the date 
of the arrival of the records there and thereupon a reconveyance 
under One deed of sale shall be executed by the: defendants in 
favour of the plaintiffs at their cost. In case of default on the 
part of the defendants to execute the reconveyance the plaintiffs 
will be entitled to proceed in execution in the manner laid down in 
Order 21, Rule 34 of the Civil Procedure Code. 

The defendants Nos. 2 to 5 will be entitled to withdraw from the 
Court, the deposit made by the plaintiffs as aforesaid. 

Upon failure by the plaintiffs to carry out the directions given 
above this appeal will stand dismissed. ; 

Except for the modification stated herein the decision of the 
lower Appellate Court in other respects is confirmed. 

There will be no order for the costs of the appeal in this 
Court. 

It is not necessary to pass a separate order in the connected 
Rule as the matter is disposed of in this appeal, 
B Ri ; Appeal allowed, 


Vou yr.) HIGH COURT, | 
CIVIL REVISION. 
Before Me, Justice B. K. Mukherjea. 


GOSTHA BEHARI GORAIN 
9. 


CHANDRA BHUSAN SARKAR.* 


Revision Revenue Officer, order of ~Proceeding under section 26G of the 
Bengal Tenancy Act (Act VII of 1885 as amended by Act Vl of 1638)— 
Code of Civil Frocedure (Act V of 1908), section 115, 


The order of a Revenue Officer passed in a proceeding under section 26G of 
the Bengal Tenancy Act, cannot be interfered with in revision by the High Court 
under section t15 of the Code of Civil Procedure : 


Kashinath Haldar v. Karnadhar Baidya (1) followed. 
Even if it be conceded that a Revenue Officer in the discharge of his judicial 
duties isa Court within the meaning of section 115, heis not a Court Sub- 


ordinate to the High Court, and as such the lattet cannot exercise a jurisdiction 
in respect of an order made by such officer. l 


Nilmoni Singh Deo v. Taranath Mukherjee (2); Chaitan Patgosi Mahapatra 


v. Kunja Behari Patnaik (3) and Kartik Chandra Ojha v. Gora Chand 
Mahto (4) distinguished, 


Application under section 115 of the Code of Civil Procedure. 
The material facts will appear from the judgment, — 


Messrs. Bankim Chandra Mukherjea and Frofulla Kumar 
Chatterjee { Jt.) for the Petitioner. 


Mr. Chandra Narain Latk for the Opposite Party, 
The judgment of the Court was as follows : 


This is a Rule obtained on an application under section 115 of 
the Gode of Civil Procedure and is directed against an order passed 
“by the Sub-Divisional Officer, Birbhym in a proceeding under 
section 26G of the Bengal Tenancy Act, 

A preliminary objection has been taken on behalf of the 
opposite party and it is contended that this Court has no power of 
interference with the order of a Revenue Officer under section 115 


*Civil Revision Case No, 1512 of 1939, against the order of S. N. Chatterjee, 
Esq., Sub-Divisional Officer of Suri (Birbhum), dated 1gth May, 1939. 

(1) (1939) go C. L. J. 570 ; 44C. W. N. i91. 

(2) (1882) 1. L., R. 9 Calo, 295 ; L. R.9 L A. 174. 

(3) (1911) 1. L, R. 58 Cale. 832 ; 14 C. L. J. 284. 

(4) (1913) 1. L. R, 40 Calc: 518; 17 C. L. J. 5030 
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of the Code. He is supported on this point by a recent pronounce- 
ment of a Division Bench of this Court which is to be found 
reported in Kasinath Haldar v. Katnadhar Baidya(1). It seems 
to me that even if it is conceded that the Revenue Officer in dis- 
charge of his judicial duties was a Court within the meaning of 
section 115 of the Code, it cannot be said that he is a Court 
subordinate to the High Court and as such, the latter cannot 
exercise its revisional jurisdiction in respect of an order made by 
such officer. 


Mr, B. C. Mookerjee who appears in support of the Rule has 
placed reliance on certain decisions of this Court which are to be 
found in Nilmoni Singh Deo v, Taranath Mukherjee (2); Chaitan 
Patgosi Mahapatra v, Kunja Behari Patnaik (3) and Kartik 
Chandra Ojka v. Gora Chand Makto (4) Inthe first two cases 
this Court revised certain orders under section 15 of the Charter 
Act which were made by the Collector in matters coming under 
Act X of 1859. This power of interference was justified on the 
ground which was formulated by Mr. Justice Norman in an earlier 
case Bhysud Chunder Chunder vy. Shama Soonderee Debea (5) in the 


following terms :—~ 


“It is clear that the Collector’s Court is a Court over which, at 
the time of the passing of the Charter Act, the Sudder Court 
possessed appellate jurisdiction ; and therefore it is clear that the 
rsth section of the Charter Act gives us a superintendence over 
such Courts for the purpose to which I have already alluded, ” 
The purpose is set out in the earlier part of the judgment and is to 
compel them to do any act which by law they should do, to come 
mand them to execute all powers with which they are vested and 
to restrain them from meddling when they have no jurisdiction. 


The other case Kartik Chandra Ojha v, Gora Chand Mahto (4) 
relates to certain proceedings for enhancement of rent under 
section 27 of the Chota Nagpur Tenancy Act. It was expressly 
held by Chitty and Teunon, JJ. that these proceedings were judi- 
cial proceedings and in view of the provisions of section 224, 


-clause (2), the High Court occupied the position of an appellate 


tribunal with regard to the orders made by the Deputy Commie 


(1) (1939) 70 C. L. J. 570; 44 Cs W. N. igr. 

(2) (1882) I. L. R. 9 Cale. 295; L. Reg I. A. 174. 
(3) (1911) I. La R. 38 Calc. 832 ; 14 C. L. J. 284, 
(4) (1913) 1. L. R. 40 Cale. 518 ; 17 C. L. J. 593. 
(5) (1866) 6 W. R. (Act X), 68 (65). 
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sioners in performance of their judicial duties. The power of 
superintendence given to this Court under the Charter Act is 

however no longer in existence aud it cannot be said that the High 

Court has got appellate jurisdiction with regard to the orders made 

by the Revenue Officer. Under these circumstances, it cannot be 

held that this Court has powers of revision with regard to such 

orders under section 115, The result undoubtedly, as has been 

pointed out by Rau, J. in Xasinath Haldar vy. Karnadhar Baidya 

(1) is unfortunate and the anomaly is all the more glaring, because 

in cases which are commenced before the Civil Court, the High 

Court has powers of revision which do not exist in cases where the 

suitor goes beforea Revenue Officer under section 26G of the 

Bengal Tenancy Act. Practically it comes to this that it rests 

entirely with the mortgagor to determine as to whether the other 

side will or will not have the right to come before a higher tribunal 

for revision of an order, under section 115. This anomaly can 

only be removed by the legislature. The Courts, in my opinion, are 
bound to give a decision on the words actually used in this section, 


The result, therefore, is that this Rule is discharged, There will 
be no order as to costs. l 
P, Re Rule discharged, 


(1) (1939) 70 C, L. J. 570 ;: 44 C. W. N. 191, 


CRIMINAL REVISION. 


Before Mr. Justice A, Ga R. Henderson and Mr, Justice 
A S M Akram. . 


SREE RAM SAKSENA 
De 
EMPEROR * 


indian Penal Code (Act XLV of 1860), Section 202, conviction under~—Test to 
be applied. ; 

Per Henderson. F.: In order to convicta person under section 292 of the 
Indian Penal Code for reproducing and selling obscene pictures, the test to be 
applied is whether the pictures in question would shock or offend the taste of 
‘any ordinary decent-minded person ; The Queen v, Hicklin and another (1) 
referred to. 


s 


* Criminal Revision Case No. 894 of 1929, against the order and sentence of 
J. Ahmed, Esq., sth Presidency Magistrate, Calcutta, dated 23rd June, 1939. 
(1) (1868) L. R; 3 Q. B. 360. : si ; 
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CRIMINAL. Per Akram, F. : „Unless the pictures are an incentive to sensuality and excite 

1940, impure thoughts in the minds of ordinary persons of moral temperament who 
kani, Bana 


may happen to look at them, they cannot be regarded as obscene within the 
meaning of section 292 of the Indian Penal Code. 


V, 
Emperor, Application for Revision under sections 435 and 439 of the Code 
p of Criminal Procedure. 

The material facts will appear from tbe judgment, 

Mr. Amiya Prosad Maitra for the Petitioner. 

Mr. Lalit Mohan Sanyal for the Crown. 

< The judgments of the Court were as follows $ 

February, 15. Henderson, J. :—This is a Rule calling upon the Chief Pre- 
it sidency Magistrate, Calcutta, to show cause why the conviction of 
the petitioner under section 292 of the Indian Penal Code should 
not be set aside. The prosecution was instituted in connection 
with certain photographs which were reproduced by the petitioner 
by some mechanical process and then issued for sale in the streets, 
The learned Magistrate was right when he said that the only ques- 
tion for his determination was whether these post cards are obscene, 
They are all post cards of womenin the nude. Blocks were pre- 
pared from photographic reproductions published in booklets 
entitled ‘Perfect Womanhood’, ‘Sun Bathers’ and ‘Eve in the 
Sunlight’. These books were purchased by the petitioner from 

well-known book-sellers of repute in Calcutta. 

The conviction cannot be upheld unless we are prepared to 
say that a picture of a woman in tke nude is ger se obscene. If 
the post card reproductions are obscene, the originals are equally 
so and the book-sellers are as guilty as the petitioner. It appears 
from his judgment that the learned Magistrate was not prepared 
to go so far as to hold that the originals are obscene. He was 
also influenced by a suggestion of the prosecution, which is not 
supported by any evidence, that the photographs are of low class 
shameless foreign prostitutes. He was also influenced by the 
motive which he attributed to the petitioner and to the fact that 
these reproductions were sold in the streets, Instead of being 
influenced by these matters the learned Magistrate should have 
merely considered whether there is anything obscene in the post 
cards themselves. 

In dealing with matters of this kind reliance is always placed 
upon the observations of Chief Justice Cockburn in the case of 
The Queen v, Hicklin & Anr, (1). The learned Chief Justice said 
this see 

“I think the test of obscenity is this, whether the. tendency of 

(3) (1868) L. R. 3 Q. B. 360. i 


Sree Ram Saksena 
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the matter charged as obscenity is to deprave and corrupt those 
whose minds are open to such immoral influences and into whose 
hands a publication of this sort may fall,” 

It was not disputed by the Crown that there is nothing in these 
postcards which would shock or offend the ¢#aste of any ordinary 
or decent-minded person, It was egally not disputed by the 
defence that they might have an undesirable effect upon a person 
of depraved or prurient mind, 

In my judgment, the former test should be applied. Ifthe 
latter test is applied, it is not possible to attach any real meaning 
to the words used by Cockburn C. J. No question of depraving 
Or corrupting the minds of persons into whose hands they might 
fall could possibly arise. When there is nothing in them to offend 
an ordinary decent person it sems to me to be impossible to say 
that they are obscene, 

The Rule is accordingly made absolute. The conviction and 
sentence are set aside and the fine, if paid, will be refunded. 

Akram, J. :~In this case, the petitioner and one Kishan 
Lal Varma were put upon trial under section 292 of the Indian 
Penal Code on a charge of printing and selling certain obscene 
pictures. 

The accused admitted the printing and the sale of the picture 
but denied that they were obscene or tended to corrupt the morals 
of the public. 

“The trying Magistrate convicted the accused and on the appli- 
cation of one of them the present Rule was issued. 

The pictures which are all of nude female forms have been 
reproduced from some of the photographs contained in the picture 
books named “Sun Bathers’, “Eve in the Sun-light,” “Perfect 
Womanhood”, “Health and Efficiency” which are being sold in 
the market, 

The only question to be considered is whether or not these 
pictures can be characterised as obscene withia the meaning of sec- 
tion 292 of the Indian Penal Code. 

As to what is obscene, Cockburn C. J.in Queen v, Hickiin (1) 
expressed his opinion as follows :— 

“I think the test of obscenity is this, whether the tendency of 
the matter charged as obscenity is to deprave and corrupt those 
whose minds are open to such imm oral influences and into whose 
hands a publication of this sort may fall.” 

. _ Unless, therefore, the pictures are an incentive to sensuality 


(1) (1868) L. R. 3 Q. B. 3€0 (371). 
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and excite impure thoughts inthe minds of ordinary persons of 
moral temperament who. may happen to look at them, they can- 
not be regarded as obscene. within the meaning of section 292 of 
the Indian Penal Code. 

For the purpose of deciding whether a picture is obscene or 
not one has to consider to a great extent the surrounding circums- 
tarces, the pose, the posture, the suggestive element in the 
picture, the person into whose hands itis likely to fall etc. No 
hard ‘and fast rule can, therefore be laid down for the determination 
of the matter. 

Considering every thing I am unable to say that the picture in 
the case before us fall within the purview of section 292 of the 
Indian Penal Code. I, therefore, agree that this Rule should be 
made absolute and the conviction of the petitioner and the 
sentence passed upon him should be set aside. < 
P. R, Rule made absolute. 


~~ 


_ APPELLATE CIVIL. ` 
Before Mr. Justice N. Ga A. Eigley. 


THE BIJAYNAGAR TEA COMPANY LIMITED 
S D. 
THE INDIAN TEA LICENSING COMMITTEE» 
AND 
THE MALHATI TEA SYNDICATE LIMITED 
` D. 
THE INDIAN TEA LICENSING COMMITTEE* 
AND. 
THE KADAMBINI TEA -CONPANY LIMITED 
z 9, 
THE INDIAN TEA LICENSING COMMITTEE.* 


Crop basis—Determination of ~Indian Tea Control Act (VIII of 1938), Sche- 
dule Clause (1J—Hardship allowance ‘Young cleanings’ allowance — Indian 
Tea Control Rules, 1938, Rule 4b) (1), if ultra vires~Indian Tea 
Control Act, Schedule Clause (2)—‘ Young areas’, meaning of—Statute, 
interpretation of. 


The crop basis of the tea estate does not include hardship allowances which 
may be granted with the permission of the Governor-General in Council in 


* Appeals under the Indian Tea Control Act Nos. 312 of 1938, and 20 and 25 
Gf 1939, against the order of the Indian Tea Licensing Committee, dated the 14th 
and isth October, respectively. 


4 È 
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accordance with the procedure prescribed in rules 4 and 5 made ilnder section 23 
of the Indian Tea Control Act (XXIV of 1932). (The Indian Tea Control Acts 
of 1933 and 1933 are in pari materia and the rules with regard to such Acts 
though made at different times, should be taken and construed together as one 
system and as explanatory of each other). These hardship allowances are entirely 
distinct from the crop basisand are allowed in exceptional circumstances for 
the purpose of enabling a tea estate to obtain:an export quota larger than that 
to which it would be entitled under the ordinary application of the rules. 


The initial crop basis figure to be determined for the year 1938-29 under 
clause (1) of the schedule to the Indian Tea Control Act, 1938, will be either 
the crop basis figure for 1937-38 or the highest crop basis figure fixed for any 
preceding year after investigation, whichever be higher, and, after the higher 
figure has been ascertained, there must be added to it in either case, thatis to 
say, whether the figure is that of 1937-38 or of some preceding year, any hard« 
ship allowance which may have been actually allotted to the estate in the parti- 
cular year in question under the Indian Tea Control Act, 1933. The hardship 
allowance should be added toa figure which did not include that allowance. 


Sundarpur Tea Estate v, Indian Tea Licensing Committee, Royal Exchange 
(1) affirmed. 


` In Rule 4(b) (1) of the Indian Tea Control Rules. 1938, which provides for 
the deduction from any allowance for young areas, to which the estate may be 
entitled under schedule I attached to the 1938 Rules, the words “ in accordance 
with rules under the Indian Tea Control Act” should be omitted. Subject to 
this omission Rule 4(b) (1) is ¢ntra vires, 


The deductions mentioned in Rule 4(b) (1) have ‘merely been prescribed for 
the purpose of ensuring that ` any estate shall not receive again under clause (2) 
any allowances with which it has already been credited under clause (1) of the 
schedule to the Act of 1928. 


The expression “ young areas ” in clause (2) of the schedule to the Act of 
1938 means young cleanings planted or replanted with tea on or after the rst 
January, 1926. 

The expression “ young cleanings ” in the latter part óf Rule 4(b) (1) has 
‘been used in the same sense as the expression `“ young areas ” has been used in 
clause (2) of schedule to Act VIII of 1948. 


In construing statutes, a ‘Court of law may reject words of surplusage, 
if it is clear that otherwise the manifest intention of the Legislature will be 
defeated. 


Fisher v. Val Travers Asphalte Company (2); Salmon v. Duncombe (3) 
and King v. Ettridge (4) referred to, 


The material facts appear from the judgment. 
` Sir A. K, Roy (Advocate-General, Bengal) Messrs. S. R. Dai 


(1) (1929) 70 C. L. J. 385 5 43 C. W. N. 764. n = 
(2) (1875) 1 C, P. D. 259. ; : 

(3) (1886) 11 App. Cas. 627. 

(4, [1909] 2K. B, 24. 
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Civit, (in Appeal No. 312 only) and Bhupendra Chandra Guha tor the 


mban, 


1039. Appellants, 


The Bijaynagar Tea Messrs. S. M. Bose (Advocate-General, India) ( in Appeal 


Gos. Led. No. 312 only), J. A. Clough and Fanindra Mohan Sanyal for the 


Ve 
The Indian Tea Li- Respondent. 
censing Committee, 


C A Vu 
The following judgment was delivered: 


F. M, A. No. 312 of 1938. 

This is an appeal by the Bijaynagar Tea Company Limited 
against the order of the Indian Tea Licensing Committee, dated the 
14th of October. 1938, under which the crop basis of their estate 
was calculated to be 196524 lbs. 

Similar appeals have been filed by the Malhati Tea Syndicate 
Limited and by the Kadambini Tea Company Limited, against the 
orders of the Indian Tea Licensing Committee under which the 
crop basis of those estates was fixed for the year 1938-39, but, as the 
points at issue between the appellant Companies and the Committee 
are the same in each of these cases, it has been agreed between 
the parties that these appeals will be governed by the decision in 
the appeal which has been filed on behalf of Bijaynagar Tea Come 
pany Limited. Both the parties to the present appeal have dis- 
pensed with proofof the documents reproduced in the brief which 
has been prepared for the use of the Court and they have also 
agreed to admit in evidence the Admiristration Report of the 
Indian Tea Licensing Committee for the period from the zst April, 
1933 to the grst March, 1938. 

The case for the Bijaynagar Tea Company Limited is to the 

effect that they have an area of 32894 acres under tea which had 
been planted between 1926 and 1932; the major portion of 
the estate cousisting of 280 acres had been planted in 1926-27 
whereas the remaining portions had been planted- in the succeeding 
years, ; 
The appellant Company maintain that, contrary to the provisions 
of the Indian Tea Control Act, 1938, they had been allotted an 
export quota for the year-1938-39 on a crop basis of 196524 lbs, 
only, This figure had been calculated in the following ‘way : 

(1) Maximum production in 1932-—134948 lbs, 

(2) Statutory allowance for young cleanings under the first 
schedule to the Rules under section 23 of Act XXIV of 1933——= 
19576 ibs. 


(3) Allowance for special hardship under Rules 4 and 5 of the 
apovementionsd Rules—42000 lbs. ` 4 
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Total 196524 lbs. ue 

The Company maintain that, upon a correct application of the 1939. 
principles laid down in Schedule I to Act VIII of 1938, their crop ‘fhe Bijaynagar Tea 
basis for the year 1938-35 would be as follows :— ae 

(a) Under clause (1) of the schedule to the Act sam The Indian Tea Li- 


censing Committee. 


(1) Crop basis for 1937-38 = 196524 Ibs, 

(2) Allowance for special hardship determined under Rules 4 
and 5 of the Rules under section 23 of Act XXIV of 1933 
42000 Ibs. 

(b) Under clause (2) of the schedule to the Att saman 

Allowance for young areas, according to item 13 of schedule I to 
the Indian Tea Control Rules, 1938, #.¢, 328°94 acres at 484 Ibs. 
per acre = 159206 lbs. 

Total 397730 lbs. 

The above claim is made on the assumption that Rule 4(5) of 
the Indian Tea Control Rules, 1933 is ultra vires of the statute. 
On the assumption, however, that the above-mentioned rule is 
infra vives, the Company claim that they are entitled, in any event, 
to certain allowances for young areas calculated at several alter- 
native rules which are mentioned in their statement of claim. In 
this connection, it was admitted by the learned Advyocate-General 
of Bengal during the course of his arguments that, if Rule 4(b) of 
the 1938 Rules is found to be intra vives, the Committee would be 
justified in deducting 13576 lbs, on account of the statutory allow- 
ance for young cleanings, from the figure of 28014 lbs. mentioned 
in paragraph 18 of the statement of claim. His final contention as 
regards the allowance due to the estate under clause (2) of the 
schedule to the 1938 Act was that the estate would in any event be 
entitled to am allowance under this head, the amount of which 
would depend upon the view taken as to the deduction which might 
be made on account of (r) the yield which the young areas contri- 
buted to the production of the estate in 1932 and (2) the hardship 
allowance of 42090 Ibs, granted to the estate in 1937-38. 

The main contentions of the Indian Tea Licensing Committee 
were as follows se- 

As regards clause (1) of the schedule tothe Act of 1938 the 
Committee case is that the hardship allowance of 42000 lbs. did not 
form part of the crop basis of the estate for the year 1937-38 within 
the meaning of Rule x of the Rules made under section 23 of the 
Indian Tea Control Act (Act XXIV) of 1933. They maintain that 
this allowance had been made in respect of 280 acres of the estate, 
which had been planted in the years 1926-27 and as the estate was 
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not entitled to any allowance in respect thereof by the provisions of 
the Indian Tea Control Act of 1933, there was a case of special 
hardship with regard to this area. On this ground the aforesaid 
special hardship allowance of 42000 lbs, was allotted in respect of 
the said area and was added to the crop basis figure for the year 
1937-38 making a totalof r96524 lbs. The Committee further 
maintain that Rule 4(b) of the Indian Tea Control Rules, 1938 is 
intra vires of the statute and that the proper deductions had been 
made in accordance with the provisions of this rule. 

The following issues were framed by this Court on the 26th of 
June, 1939: 

1, What is the initial figure which must be ascertained for the 
purpose of clause (1) of the Schedule to Act VIII of 1938, witha 
view to the calculation of the crop basis of the estate for 1938-39 ? 

1 (a) For the purpose of calculating the figure under clause 
(x) of the Schedule was the Committee bound to add 42000 Ibs, 
(forty-two thousand pounds) hardship allowance to the figure 
196524 lbs? 

2. To what allowance, if any, is the Company entitled in 
respect of young areas under clause 2 of the Schedule to the 
Act? - 
2 (a) In calculating allowances for young areas was the Com- 
mittee entitled 

(i) to deduct 131192 lbs. as per item r3 of Schedule II to the 
Rules instead of 134948 lbs. on account of the yield of the young 
areas to the production of the estate in 1932 ? 

(ii) to deduct the hardship allowance in respect of 82 acras 
planted in 1926 and 198 acres planted in 1927-and allotted in 
1937-38, namely 42000 lbs. ? 

(iii) to deduct the young clearings allowance for 1937-38, namely 
19576 Ibs. ? z 

3. Is Rule 4 (b) of the Indian Tea Control Act of 1938 ultra 
vives? If so, in what respect ? 

3 (a), If Rule 4 (b) or a part thereofis sifra vives is the estate 
entitled to an addition for young areas calculated according to 
Schedule r (13) to the Rules or to any other addition, and if so 
how calculated ? 

3 (b). In calculating the crop basis of the estate was the Com- 
de bound to add an allowance for young areas 159206 lbs. 


without any deduction ? 
4. Was satisfactory evidence not forth-coming before the Com- 
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mittee as to the yield which the young areas concerned contributed 
to the production of the estate for the year 1932 ? 

5. Was the crop basis of the estate for 1938-39 properly- 
ascertained by the Committee ? 

6. To what relief, if any, is the panel entitled ? 

The first question for consideration is whether the Committee 
were correct in adopting 196524 lbs. as the initial figure under 
clause (1) of the Schedule to Act VIII of 1938, for the purpose of 
calculating the crop basis of the estate for the year 1938-39. This 
clause is in the following terms : 

“The crop basis of a tea estate for each financial year shall on 
and from the rst April, 1938, be the crop basis which was ascer 
tained for such tea estate for the financial year 1937-38, or the 
highest figure fixed for any year after investigation by the Com- 
mittee, whichever be higher, in accordance with the rules under 
the Indian Tea Control Act, 1933, with the addition of allowances 
for special hardship determined under Rules 4 and 5 framed under 
section 23 of the Indian Tea Control Act, 1933”. 

The main contention of the learned Advocate General of Bengal, 
is that, for the purpose of this clause, the Committee should hava 
treated the figure of 196524 lbs. as the ascertained crop basis of 
the estate forthe year 1937-38 and should then have added the 
figure of 42000 lbs. which was granted to the estate as a hardship 
allowance for the year 1937-38. . 

The details of the crop basis figure which the Committee 
adopte for the purpose of clause (1) of the Schedule are admittedly 
as follows : 

(1) Masimum production for 1932 = 134948 ibs. 

(2) Statutory allowance for young clearings under the 1933 
Rules = 19576 lbs, 

(3) Special hardship allowance under Rules 4 and 5 of the 
1933. Rules m= 42000 lbs. 

Total 196524 lbs. 

The contention of the learned Advocate General, therefore, 
assumes that, for the purposes of clause (r) of the Schedule, the 
estate is entitled twice to the benefit of the hardship allowance, 
namely once as being included in the ascertained crop basis for 
the year 1937-38 and again asan addition to this ascertained crop 
basis under the terms of the latter part of clause (1) of the Sche- 
dule. On this point the contention of the learned Advocate 
General of India, is that a hardship allowance could not be legally 
included in the crop basis under the 1933 Rules and it, therefore, 
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follows that the expression “crop basis which was ascertained for 
such tea estate in the financial year 1937-38” must refer to the 
crop basis figure which was ascertained for that year excluding 
any hardship allowance wnich may have been granted for the year 
in question. According to his argument the crop basis so ascer- 
tained would be 


(1) Maximum production for 1932 = 134948 Ibs., 
(2) Statutory allowance for young clearing under the 1933 
Rules = 19576 lbs., 


Total 154524 lbs., 

To the above figure would be added 42000 lbs. (on account 
of the special hardship allowance granted to the estate in 2637-33) 
in accordance with the latter portion of clause (r) of the Schedule, 
the resultant figure being 196524 lbs, 

The correct determination of this question depends upon the 
construction of the rules framed by the Central Government under 
section 23 of Act XXIV of 1933. A question similar to the one 
which is now under discussion arose for consideration in the case 
of Sundarpur Tea Estate v, Indian Tea Licensing Committee 
(rt), and in my judgment in that case I made the following obser- 
vations : 

“Under the Act of 1933 itis clear that the expression ‘crop 
basis of the estate’ had a somewhat more restricted meaning than 
it has under the new Act of 1938. The expression is defined ia the 
rules under the Act of 1933 as meaning ‘the maximum production of 
a tea estate in any one of the years 1929, 1930, 1931 and 1932 with 
addition of an allowance for young clearings on the scale set forth 
in the first Schedule.’ Thus the crop basis of the estate clearly did 
not include hardship allowances which might be granted with the 
permission of the Governor-General in Council in accordance with 
the procedure prescribed in Rules 4 and g. The main object of 
the application of the rules was to regulate the manner in which 
the export quotas of tea estates should be determined. Under 
Rule 4 the Committee were empowered in cases of special hard- 
ship and with the permission of the Governor-General in Council 
‘to modify the application of the foregoing rules’ i. e., Rules r to 
3, In other words, they might in cases of special hardship allot 
to a tea estate an export quota in excess of the proportion pre- 
scribed by Rule 2. The method which appears to have been 
normally followed in order to effect this purpose was to allot to 
the tea estate concerned a hardship allowance of a specified num- 


(1) (1999) 70 C. L. J. 585; 43 C: W. N. 764. 


VoL. 71] HIGH COURT. 


ber of pounds over and above the crop basis figure, and then to 
calculate the export quota figure on the basis of the crop basis 
figure plus the hardship allowance, Although the Committee 
were in this way authorised to modify the application of Rules 1 
to 3, they were not permitted to modify the rules themselves. It 
follows, therefore, that it would not have been open to them to 
include hardship allowances in the crop basis of a tea estate and 
thereby modify the definition of ‘crop basis of a tea estate’ which 
is contained in Rule r (2), The intention clearly was that these 
hardship allowances should be entirely distinct from the crop 
basis and should be allowed in exceptional circumstances for the 
purpose of enabling a tea estate to obtain an export quota larger 
than that to which it would be entitled under the ordinary 
application of the rules,”* 

The learned Advocate-General of Bengal asks me to reconsi- 
der the views which I expressed on this point in the Sundarpur 
case (r) and, in this connection he has referred me certain portions 
of the correspondence contained in the brief of the documents 
of the case with which we are now dealing and also to some 
passages in the Administration Report of the Indian Tea Licensing 
Committee for the period from the rst of April, 1933 to the 3rst 
of March, 1938. He maintains that these documents show that 
both the Central Government and the Committee, in fact, treated 
hardship allowances as being included in the crop basis of estates 
while the Act of r933 was in force and he further maintains that, 
on correct interpretation of the law, they were warranted in doing 
so. In support of his argument he places particular reliance upon 
Rule 2 of 1933 rules, which is in the following terms s=- 

“ The export quota of a tea estate shall be that amount of tea 
which bears the same proportion to the crop basis of the estate as 
the total Indian overseas export allotment bears to the total of the 
crop basis of all tea estates. ” 

_ ° The learned Advocate General argues that, until the total crop 

basis of all tea estates in India had been ascertained, it would be 
impossible to fix the export quota of a particular tea estate under 
the above-mentioned rule and, for the purpose of fixing the total 
crop basis figure for India, it would be essential to include not only 
the crop basis figures of all estates calculated in accordance with 
the provisions of Rule 1 but ‘also any additional crop basis allow- 
ances which had been granted to estates which had been accorded 


“See pp. 393, 394 of 70 C. L. J, 385-Rep. Mr 
(1) (1959) 70 C. L. J. 385 5 43 C, W. N. 764. 
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a special treatment under Rules 4 ands of the 1933 Rules. He 
1939. maintains, therefore, that the power given to the Committee tọ 


The Bijaynagar Tea “ ™Odify the application of the foregoing rules” under Rule 4 
Co, Lt meant that they might either calculate the crop basis of any estate _ 
The Indian Tea Li. according to the definition contained in Rule r(2) or in any other 
censing Committee. way which they might consider suitable, In other words, he con- 
iii tends that the Committee might not only modify the application of 
the rules but altogether dispense with them or suspend their 

operation. 

The learned Adyocate-General of India admits that, in fact, 
hardship allowances were included in the crop basis figures for the 
estates concerned while the Act of 1933 was in operation. He 
maintains, however, that this was done asa measure of practical 
convenience on account of a mistaken view of the law. He con- 
tends that the correct legal position with regard to this matter is 
expressed in the foregoing quotations from the judgment in the 
Sundarpue case (1) and he asks me to fe-affirm the views which 
I-adopted in that decision. 

The object of the 1933 Rules was to provide a suitable basis of 
calculation for fixing the export quotas of tea estates, Circumstances 
might arise in which certain estates might deserve special treatment 
in this matter and, in my opinion, the special treatment contem- 
plated by Rule 5 can only refer to a temporary increase in the 
export quota to suit the particular circumstances of each case in 
respect of which an application for special treatment had been 
made to the Committee. The rules do not define the exact method 
to be followed either by the Central Government or by the Com- 
mittee in according such special treatment:to particular estates and 
it would, therefore have been open to them to have adopted any 
method which they thought suitable for this purpose, provided such 
method was consistent with the provisions of the Act and the rules 
framed thereunder. For instance, there seems to have been ng 
reason why it would not have been possible for the Central Govern- 
ment to have reserved several million pounds of tea-from the 
Indian Overseas Export Allotment, which was, notified -annually 
under section 13 of Act XXIV of 1933, for the purpose of distri- 
buting this amount in the shape of hardship allowances to estates 
which had made outa case for special treatment. There were 
doubtless other methods also which might have been suitably 
adopted, but, whatever method might have been followed, the 
language of Rule 4 of the 1933 Rules does not imply that the 


(1) (1939) 70 C. L. J. 385 3 43C, W. N. 754. 
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Committee could be authorised by the Central Government to 
ignore, modify or suspend the preceding rules. The implication, 
on the other hand, isto the effect that the rules should first be 
applied and, in cases of special hardship, the result of such appli- 
cation might then be modified by special treatment in fayour of 
particular estates. If it had been intended that hardship allowances 
should be included in the crop basis of tea estates, there seems to 
be no reason why such intention should not have been clearly 
expressed in Rule 1(2) of the Rules which were framed under 
section 23 of Act XXIV of 1933 or, in the alternative, Rule 4 might 
have been drafted in such way as to express clearly any such 
intention, 

To my mind, it is yery significant that, whenthe Indian Tea 
Control Act was re-enacted in 1938, the language used by the 
Legislature in clause (1) of the schedule tothe new Act assumes 
that any hardship allowance which might have been granted to a 
particular estate while the Act of 1933 was in operation should be 
treated as distinct from the crop basis figure for the year in which 
it had been granted. In this connection, I pointed out in the 
Sundarpur case (1) that the initial crop basis figure to be deter- 
mined under clause (1) of the schedule will be either the crop basis 
figure for 1937-38 or the highest crop basis figure fixed for any 
preceding year after investigation, whichever be higher, and, after 
the higher figure has been ascertained, there must be added to it 
in either case, that is to say, whether the figure is that of 1937-38 
or of some preceding year, any hardship allowance which may have 
been actually allotted to the tea estate inthe particular year in 
question under the Act of 1933. 

The Indian Tea Control Acts of 1933 and 1938 are clearly in 
pari materia and the rule with regard to such Acts has been 
stated in the following terms in Maxwell’s Interpretation of 
Statutes == 


‘Probably, to the rule as to the exposition of one Act by the 
language of another is satisfactorily and most comprehensively 
laid down in the broad statement of Lord Mansfield, that ‘Where 
there are different statutes in pari materia, though made at different 
times, or eyen expired and not referring to each other, they shall 
be taken and construed together, as one system and as explanatory 
of each other, >” 


On this principle, clause r of the schedule to the 1938 Act may 


(1) (1939) 70 C. L. J. 385 5 43 C. W. N. 764. 
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Civit. be taken as explanatory of the legal effect of the statutory rules 
1939, under the Act of 1933. If these rules are read in the light of 


The Bijaynagar Tea Clause r of the schedule I do not think there is any doubt that the 
Co., Ltd. 1933 Rules did nct warrant the inclusion of hardship allowances 
The Indian Tea Li- inthe crop basis of an estate and it is impossible to suppose that 
censing Committee. the Legislature in enacting clause r of schedule to the Act of 
1938 could have intended to provide that a hardship allowance 
should be added to the crop basis of an estate if such crop basis 
already included the hardship allowance in question. Such a provi- 
sion would have placed the estates concerned in an unduly advan- 
tageous position with regard to other estates which had received no 
hardship allowance and the statute would have resulted in a measure 
of unfairness which it was largely designed to prevent. It is there- 
fore reasonable to hold that the intention of clause 1 of the schedule 
to the 1938 Actin respect of hardship allowances was that such 
allowances should be added to a figure which did not include these 
allowances. 


In support of this part of his argument the learned Advocate- 
General of Bengal relies upon the provisions of Rule 4(b) (1) of 
the Indian Tea Control Rules, 1938 which providesfor the deduc- 
tion from any allowance for young “areas, ‘to which the estate may 
be entitled under Schedule I attached to the 1933 Rules, of 
Any special hardship or ‘young clearings’ allowance included in 
the crop basis for the year 1937-38, in accordance with the Rules 
under the Indian Tea Control Act, 1933, in respect of the young 
clearings concerned.” He argues that, as this rule refers to the 
inclusion of hardship allowances in the crop basis under the 1933 
Rules, it must be assumed that the framers of the rule were refer- 
ring to a practice which was legally justified. As already pointed 
out these allowances had, in fact, been so included. For the 
reasons which I have already given I entirely agree with the learned 
Advocate-General of India in thinking that this practice was not 
warranted by a proper construction of 1933 Rules and there can be 
no doubt that the draftsman of 1938 Rules who was misled by 
the mistaken practice which had been adopted with regard to this 
matter. Had the rule referred merely to special hardship allow- 
ances in fact included in the crop basis for the year 1937-38 no 
exception could have been taken to it, but in my view such hardship 
allowances could not have been so included “in accordance with 
the rules under the Indian Tea Control Act, 1933.” Such an 
assumption, in my opinion, is contrary not only to the provisions 
of the 1933 Rules but also to tke language of clause (1) of schedule 
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to the Act of 1938, with which the rules framed under the Act must 
be consistent. 

In construing statutes it has been held that a Court of law may 
reject words of surplusage if it is clear that otherwise the manifest 
intention of the Legislature will be defeated, and Maxwell in his 
book on the Interpretation of Statutes has pointed out that “ the 
judicial interpreter may deal with careless and inaccurate words and 
phrases in the same spirit as a critic deals with an obscure or 
corrupt text, when satified on solid grounds from the context or 
history of the enactment or from the injustice, inconvenience, or 
absurdity of the consequences to which it would lead that the 
language thus treated does not really express the intention and that 
the amendment probably does.” Thus in the case of Fisher v. 
Vai Travers Asphalte Company (1) it was held, in order to give a 
meaning toa section of a certain statute, that certain words cone 
tained therein should be rejected. In dealing with a similar ques- 
tion in the case of ex v. Vasey (2) Lord Alverstone, C, J. made 
the following observations : 

“In Maxwell on the Interpretation of Statutes, 3rd Edition, 
page 319, the principle of construction is laid down in these terms < 
‘Where the language of a statute in its ordinary meaning and 
grammatical construction, leads to a manifest contradiction of the 
apparent purpose of the enactment, or to some inconvenience of 
absurdity, hardship, or injustice, presumably not intended, a con» 
struction may be put upon it which modifies the meaning of the 
words, and even the structure of the sentence’ ; and for that propo» 
sition several authoritics are cited. In Salmon v, Duncombe (3), 
Lord Hobhouse in delivering the judgment of the Privy Council 
says: ‘It is, however, a very serious matter to hold that when the 
main object of a statute is clear it shall be reduced toa nullity, by 
the draftsman’s unskilfulness or ignorance of law.’” His Lordship 
went on to say that the case with which he was dealing was “a 
‘good instance of the principle that the manifest intention of a 
‘Statute must not be cefeated by too literal an adhesion to its pre: 
cise language ” and that the section should be so construed as to 
carry out its undoubted object. The same principle was followed 
by Darling, J. in the case of King v. Etiridge (4) in which His 
Lordship held that “ Where no meaning can be given to certain 
words of a statute without rejecting some of those used in it, or 
where the statute would become a nullity wete all the words 


(1) (1875) 1 C. P, D. 250. ; l (2) [1605] 2 K. B. 750. 
(8) (1886) 13 App. Cas. 627. {4) [1909] 2 K, B. 24. 
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“retained, the Court has power to read a section as though the words 


which make it meaningless or nullify it were not there.” The 
learned Judge went on to say ‘We are of opinion that we may in 
reading this statute reject words, transpose them or even imply 
words, if this be necessary to give effect to the intention and mean- 
ing of the Legislature, and this isto be ascertained froma careful 
consideration of the entire statute. ” 

The above-mentioned principles. apply with equal if not greater 
force in the construction of statutory rules andI am therefore of 
opinion that in construing Rule 4(b) (1) of the 1938 Rules and for 
the purpose of avoiding repugnancy the words “ in accordance with 
the Rules under the Indian Tea Control Act, 1933 ” should-be 
omitted, If these words are omitted the preceding words “ included 
in the crop basis for the years 1937-38 ” will be read as meaning 
included in the crop basis for the year 1937-38 whether in fact, by 
reason of special treatment under Rules 4 and 5 of the 1933 Rules, 
or legally (in the case of Young clearings allowances”) by reason of 
Rule 1(2) of those rules. 

In view of the abovementioned circumstancesIam of opinion 
that the Committee were correct in their calculation of the crop 
basis figure for the purpose of clause (r) of the Schedule and I 
adhere to the view expressed by me in connection with this matter 
in the Susdarpur case (1). | 

This brings us to the question whether or not the estate is 
entitled to any allowances for young areas under clause (2) of the 
Schedule to Act VIII of 1938. This clause is in the following 
terms ¢ 

“Allowances for young areas i, e., tea planted from ist January, 
¥926 onwards to be added automatically in accordance with 
scales that may be fixed for different localities in the prescribed 
manner.” 

The prescribed scale for the addition of these allowances is to 
be found in Schedule r to the 1938 Rules. This scale appears to 
have been drawn up forthe purpose of indicating approximately 
the average capacity of production per acre of young areas which 
had been planted with tea from 1926 Onwards in order to ensure 
that estates with young tea plantations should receive due credit 
in respect of such plantations as regardstheir crop basis. The 
scale in Schedule I attached to the 1938 Rules is a generous one, 
specially in respect of recently planted areas, For instance, a 
new plantation laid out in 1934 in the Terai would only have 

(1) (1939) 70 G. L. J. 385 5 43 C. W, N. 764.. 
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been granted an allowance of 200 lbs. per acre as an addition to 
the crop basis for 1937-38. According to the new scale such an 
area would be granted an allowance of 484 lbs. per acre in respect 
of the crop basis for 1938-39 according to the scale in Schedule I. 
This being the case, it was only fair and reasonable to provide that 
any allowance which the young areas concerned had already 
received in calculating the crop basis of the estate under the 1933 
Rules should be deducted from the allowances for young areas 
for which the estate was eligible under the new scale prescribed 
in the 1938 Rules. It was accordingly provided in Rule 4 (b) 
of the Indian Tea Control Rules, 1938 that the Committee were 
authorised to grant additions to crop basis on the scale prescribed 
inthe attached Schedule I (allowances for young areas) for the 
locality concerned after making the deductions specified below ; 


(x) any special hardship or “young clearings” allowance inclu- 
ded in the crop basis for the year 1937-38 * * * in respect of 
the clearings concerned, 

(2) any yield which the young areas concerned contributed 
to the production of the estate in that one of the years 1929 
to 1932 taken by the estate for the purposes of its crop basis 
and,” 

(3) any yield which the replanted areas contributed, before 
their replanting, to the production of the estate in that one of 
the years 1929 to 1932 taken by the estate for the purposes of its 
crop basis, 

In the majority of cases, specially when the new plantations 
were of fairly recent date, even after the abovementioned deduc- 
tions had been made, the estates concerned would ordinarily be 
entitled to substantial allowances in respect of young clearings 
under clause (2) of the Schedule to the Act of 1938. In other cases, 
however, such as the one with which we are now concerned, if 
the garden consisted almost entirely of young plantations, which 
had been laid out in 1926 or 1927 and which had contributed 
substantially to the yield of the particular year selected by the 
estate for the purposes of its crop basis, or in respect of which hard- 
ship allowances had been granted under the 1933 Rules, there was 
a possibility of the total amount of. deductions exceeding the gross 
allowance for which the estate might be eligible under Schedule I to 
the 1938 Rules. But these Rules read in the light of the Schedule 
to the Act of 1938 did not authorise the Committee to reduce the 
crop basis allotted toan estate in 1937-38 or in any preceding 
year while the Act of 1933 was in operation. In this view of the 


273 


Civiz. 


1939. 
Nan yana? 
The Bijaynagar Tea 
Co., Ltd 


+ 


v. 
The Indian Tea Li- 
censing Committee, 


274 


Civit, 


1939» 
ah ted 
The Bijaynagar Tea 
Co., Ltd. 


Ws 
The Indian Tea Li- 
censing Committee. 


ae RE 


THE CALCUTTA LAW JOURNAL, [Vot. 71. 


case, the Committee quite properly pointed out to producers in 
a circular No. 13, dated the 29th of July, 1938, that “No matter 
what the result of the calculations under Rule 4(b) may be, there can 
be and will be no deduction of the crop basis allotted to an estate 
for the year 1937-38.” In the case with which we are new dealing, 
the allowance, according to the scale in Schedule I annexed to the 
new Rules, was 159206 lbs. calculated at the rate cf 484 lbs. per 
acre for 328°94 acres. The deductions were as follows ; 


(1) Hardship allowance granted for the year 1937-38 secesssense 


42, 000 Ibs, 
(2) Allowances for young clearings under the Schedule to the 


1933 Rules k. 19576 lbs. 
(3) Yield which the young areas contributed to the best year 
crop of 1932 13494 8lbs, 





Total 196524 Ibs. 
The deductions, therefore, exceeded the figure’ for the total 
admissible young area allowance by 37318 Ibs. ‘This minus figure 
was ignored by the Committee in accordance with the principles 
laid down by “them in their circular letter No. 13 datéd the 
29th of July, 1938, the result being that it was found that the 
estate was not eligible for any allowances at all in respect of 
young areas, 


The learned Advocate-General of Bengal contends in the first 
place that the Bijaynagar Tea Estate is entitled under clause (2) 
of the Schedule to the Act of 1938 toa young area allowance of 
159206 lbs, at the rate of 484 lbs. per acre according to item 13 
of Schedule Ito the 1938 Rules and he argues that Rule 4 (b), 
which allows the abovementioned deductions to be made, is ultra 
vives of the statute. He maintains that clause (2) of the Schedule 
to the Act of 1938 contemplates an addition to the initial figure 
calculated under clause (1) and, if an estate contains any young 
areas, it becomes automatically entitled to an additional allowance 
in respect of these young areas according to the scale in Schedule I 
to the 1938 Rules without any deductions, 


I am not prepared to accept the above argument. The words 
“to be added autonatically” in clause (2) of Schedule I to the Act 
of 1938 are clearly limited by the following words “in accordance 
with the scales that may be fixed for different localities in the 
prescribed manner.” In my view, the implication of the latter 
words is that the Central Government have an unfettered discre- 
tion with regard to the fixation of the scales of these allowanceg 
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and there is no reason that such scales should not be regulated 
in any manner that the Central Government may think just and 


equitable, provided, of course, that the scales so fixed do not result phe 


in an actual reduction of the initial figure calculated under clause 
(1) of the Schedule to the 1933 Act. There is, however, no in- 
herent illegality in the fixation of a scale which would in fact result 
in a particular estat3 being ineligible for any young area allowance 
at all. In my opinion, Rule 4(b) of the Indian Tea Control 
Rules, 1938; and the scale in Schedule I attached thereto must 
be read together as the prescribed scale according to which young 
area allowances may be granted, The deductions mentioned in 
the Rule have merely been prescribed for the purpose of ensuring 
that any estate shall not receive again under clause (2) any 
allowances with which it has already been credited under clause 
(1) of the Schedule to the Act of 1938. In the case with which 
were are now Cealing the entire estate consists of young areas and, 
in calculating the crop “basis of the estate under clause (1), it 
received the full credit for which it was eligible in respect of all 
the matters mentioned in Rule 4 (bo). It is, therefore, quite proper 
that these deductions should be made and in my view the prescribed 
deductions are clearly intra vives of the statute. 

If it be held that Government are empowered to prescribe the 
deductions specified in Rule 4 (b), the learned Advocate-General 
of Bengal admits that there can be no valid objection to the 
deduction of 19576 lbs. on account of the statutory “young clear- 
ings” allowance under the rules framed under section 23 of Act 
XXIV of 1933, This allowance was included in the crop basis 
under the 1933 Rules and is clearly covered by Rule 4 (b) (z) of 
the 1938 Rules. 

It is, however, strongly argued by the learned Advocate- 
General of Bengal that, in any event, the Committee were not 
justified in deducting from the allowance for young areas the hard- 
ship allowance of 42, coo lbs,, which had been allotted to the 
Bejaynagar Tea Estate ia 1937-38. ‘ 

The first branch of his argument on this point is that, even on 
the assumption that Rule 4(b)(r) of the 1938 Rules is intra 
vives of the statute, it only authorises the Committee to deduct 
special hardship allowances which bad been included in the crop 
basis for the year 1937-38, I have already shown that the rules 
under the Act of 1933 did not contemplate the inclusion of special 
hardship allowances in the crop basis and that any such inclusion 
was Wrong. The learned Advyocate-General of India admits that 
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Ayi; the Committee followed a wrong practice in this matter, which 
1939. - appears to have been mistakenly assumed to be correct by the 
Naga 


framers of the 1938 Rules. On the assumption therefore, that 
e Rule 4(b)(z) is misconceived, the learned Advocate-General of 
The Indian Tea Li- Bengal argues that, as regards special hardship allowances, this 
censing Committee rule merely authorises their deduction in circumstances which can- 

not legally exist and he, therefore, contends that the rule is no 
authority to justify the Committee in making such a deduction at 
all. In this connection, I have already observed that for the pur- 
pose of avoiding repugnancy the words “in accordance with the 
Rules under the Indian Tea Control Act, 1933” should be omitted 
from Rule 4 (b)(1). The clear intention of the rule is that, if an 
estate has in fact received an allowance by way of special treatment 
in respect of young plantations, the amount of such allowance 
should be deducted from any allowance for young clearings to 
which the estate would be entitled under Schedule I attached 
to the 1938 Rules, In the case with which we are now dealing 
the estate was in fact granted such an allowance amounting to 
42,000 Ibs. as an “additional crop basis” for the year 1937-38 and 
it has received credit for this allowance for the year 1938-39 in 
accordance with the provisions of clause r of the Schedule to ‘the 
Act of 1938. It could not have been the intention of the- framers . 
ofthe rules that the estate should receive.a double credit on this 
account and in my opinion this argument of the learned Advocate 
General of Bengal must fail. 

The learned Advocate-General of Bengal further argues that 
Rule 4 (b) (1) of the 1938 Rules only authorises the Committee to 
deduct special hardship or “young clearings” allowances which 
had actually been granted in the year 1937-38 “in respect of the 
clearings concerned.” He contends that in construing this expres- 
sion regard must be had to the definition of “ young clearings” in 
Rule 1(3) of the Rules under the Act of 1933 which is in the 
following terms :— 

“ ‘Young clearings ® means— 

“(a) Areas planted with tea subsequently to the year 1927 not 
in replacement of abandoned areas, and 

(b) Areas planted or re-planted subsequently to the year 1927 in 
replacement of old tea uprooted or abandoned where no crop from 
the uprooted or abandoned areas was taken into consideration in 
arriving at the maximum production. ” 

The learned Advocate-General of Bengal points out that 
admittedly the special hardship allowance of 42,009 lbs., which wag 
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granted to the estate in 1937-38, was allotted in respect of areas 
which had been planted with tea in 1926 and 1927 and these areas 
were therefore, not “ young clearings "— within the meaning of the 
1933 Rules. According to his contention, therefore, in so far as 
Rule 4(b) (1) of 1933 Rules relates to deductions of special hard- 
ship allowances, it merely means that, if the owner of a tea estate 
applies for an addition to his crop basis in respect of any young 
areas and replanted areas, the Committee may grant an addition to 
the crop basis of the estate on the scale prescribed in schedule I 
to the Rules after deducting from the resultant figure any special 
hardship allowance which may have been granted under the 1933 
Rules in respect of any of those young areas or replanted areas 
which were young clearings within the meaning of the 1933 
Rules., 

The learned Advocate-General of India, on the other band, 
argues that the expression “ young clearings” is used in the 1938 
Rules in a wider significance than that in which it was used in the 
1933 Rules and he contends that the use of the words “ in respect 
of the young clearings concerned” indicates that the Committee 
were authorised to make the deductions mentioned in the rule in 
respect of any of the young areas or replanted areas mentioned in 
the application submitted by the estate, provided that the allow- 
ances sought to be deducted bad actually been made by the Com- 
mittee in respect of any of those areas in 1937-38. 

It is, therefore, necessary to decide whether the expression 
young clearings ” has been used inthe same sense in the 1938 
Rules as that in which it’ was used in the rules under section 23 of 
the Act of 1933 and, if not, what meaning must be attached to this 
expression in the rules under the new Act. 

The Indian Tea Control Act of 1933 appears largely to have 
been based on certain proposals contained ina referendum issued 
by the Indian Tea Association and the South Indian Association. 
Pending the passing of the Act effect was given to the restriction 
scheme by a notification, dated the 2oth of May, 1933, which was 
issued under the provisions of the Sea Customs Act, 1878, In 
paragraph 6 of the abovementioned notification it is stated that 
* In accordance with the agreement reached by the majority of tea 
growers in India on the referendum issued by the Indian Tea 
Association and the South Indian Associations the yearly quota for 
each estate shall be based on the accepted maximum production of 
that estate in any one of the four. years 19 29, 1930, 1931 and 1932 
allowance being made for young teas This maximum is termed the 
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mave: crop basis, The yearly quota shall bear the same ratio to the crop 

1939. basis of the estate as the total overseas export allotment bears to 

The Bijaynagar Tea the total Indian crop basis. Export rights created by the allocation 
Co., Ltd. of a quota shall be transferable.” It will, therefure, be seen that 


The Indian Tea Lie One Of the main terms of the agreement relating to the restriction 
censing Committee. scheme was that in calculating the crop basis of tea estates suitable 
~ allowances should be made for young tea. 

The intention was that in working the restriction scheme the tea 
estates should be assured of a reasonable return for the capital 
which had been invested by them in respect both of old and new 
plantations of tea. As regards old areas, in which the plantations 
had already attained their normal standard of productivity, the 
obvious method to adopt was to calculate the export quota of any 
estate according to an accepted proportion of the maximum produc- 
tion of the planted area in a good average year. As regards young 
areas, which had not reached their normal standard of productivity 
when the restriction scheme was brought into operation, it was 
reasonable that they should be given export quotas at the accepted 
proportion on crops which new plantations might ordinarily be 
expected to produce as Soon as the young plants reached the crop 
bearing age. The matter was one of some difficulty and required 
careful adjustment and calculation, It was probably on this account 
that it was decided in section 14(1)0f Act XXIV of 1933 that the 
exact method to be followed in determining the export quota of a 
tea estate should be prescribed by rules. Inthe rules which were 

© published under section 23 of the Act of 1933 allowances were 
made for young tea by providing for the addition to the crop basis 
of an estate of allowances for young clearings on the scale set forth 
in the first schedule and the expression “ young clearings” was 
defined, 


When the Act of 1938 was passed it was decided for reasons 
which it is not necessary to discuss that tea which had been planted 
from the first of January, 1926 should be treated as young tea and 
provision was accordingly made in clause (2) of the-schedule to the 
Act of 1938 for the allowances for the young areasin which such tea 
had been planted. These young areas were clearly intended to 
include the young clearings for which provision had been made in 
the 1933° Rules with the addition of areas which had been planted 
or replanted between the ist of January, i926 and the 3r1st of 
December, 1927. In other words, the intention was that allow- 
ances should be granted in respect of tea planted in young clear- 
ings, not merely in the restricted sense in which that expression is 
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used in the-r933 Rules but in a wider sense so as to include clear- 
ings which had been planted or replanted from the xst of January, 
1926 onwards, 

It fotlows, therefore, that the expression “young areas” in 
clause (2) of the Schedule to the Act of 31938 must be taken to 
mean young clearings planted or replanted with tea on or after 
the rst of January, 1926. In my opinion, it wasin this sense that 
the expression “young clearings” was understood and used by the 
framers of 1938 Rules. Having regard to the terms of clause (2) 
of the Schedule the framers of the 1938 Rules apparently did not 
think it necessary to define the expression ‘‘young clearings” but 
the expression “replanted areas” was defined with special reference 
to certain amendments in chapter III of the Act. Had any defi- 
pition of ‘young clearings” been thought necessary it might possi- 
bly have been to the effect that ‘‘young clearings’ means “young 
‘areas planted with tea subsequently to the year 1925 including 
replanted areas as defined in Rule 2 (2), The absence of sucha 
definition, however, does not, in my opinion render the meaning of 
the rules unduly obscure, 

In this connection, it is significant that in the Schedules which 
form part of the 1938 Rules the expressions ‘“‘young areas” and 
“young clearings” are used in the same sense. For instance, 
Schedule I is headed “Allowances for young areas” while the sub- 
headings are “Allowance for young clearings in lbs, per acre”, 
‘Again Schedule II is headed “Contributions by young areas to 
the yield in the years 1929 to 1932,” but there are notes with 
regard to some of the young areas concerned to the effect that 
“these young clearings did not contribute to the yield in the 
years 1929 to 1932.” It may also be noted that the use of inverted 
commas with reference to the expression “young clearings” in the 
first part of ‘the Rule 4 (b) (7) indicates that, in that part of the 
tule, this expression was used with special reference to the 1933 
Rules. The absence of the inverted commas in reference to this 
expression in the latter part of the rule shows that the expression 
was then being used in its ordinary significance as meaning a 
young area in which tea had been planted. Further, having regard 
to the context, the expression “in respect of the young clearings 
concerned” clearly relates to “the young .areas and replanted 
areas” mentioned in Rule 4 (a) in respect of which the owners of 
tea estates wete permitted to apply for an addition to their crop 
basis I am, therefore, of opinion that the expression “young 
clearings” in the latter part of Rule 4 (b) (1) has been used in 
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the same sense as the expression “young areas” has been used in 
clause (2) of the Schedule to Act VIII of 1938. 

It, therefore, follows that, as the Bijaynagar Tea Estate had 
been granted a hardship allowance in respect of the young areas 
comprised in the estate, which had been planted in 1926-27, and 
the estate has been duly credited with this allowance under clause 
(1) of Schedule to the 1938 Act, the Committee were authorised 
to deduct the allowance in question under the provisions of Rule 
4 (b) (1) of the 1938 Rules. 

The only remaining question which requires consideration is 
whether the proper deduction was made by the Committee under 
Rule 4 (b) (2) of the 1938 Rules. In this connection, the learned 
Advocate-General of Bengal contends that, on the assumption 
that the rules are infva vires of the statute, the maximum deduction 
that the Committee should have made on this account was 13rr9g2 
lbs. in accordance with the scale prescribed by item 13 of Sche- 
dule II attached to the 1938 Rules. The language of Rule 4 (b) 
(2) indicates, however, that the Committee are not authorised to 
have recourse to the provisions of Schedule IZ in calculating the 
deduction to be made under this part of the rule if satisfactory 
evidence is forthcoming of the yield which a young area contri- 
buted to the production of a tea estate in the year taken by the 
estate for the purposes of its crop basis. Inthe case with. which 
we are now dealing it is admitted in several documents submitted 
by the Bijaynagar Tea Company to the Indian Tea Licensing 
Committee that their production in 1932 was 134948 Ibs. It is 
also admitted that the whole of the estate consists of young areas 
and it, therefore, follows that r3 4948 lbs. must be taken to be 
the figure which the Committee were authorised to deduct under 
the provisions of Rule 4 (b) (2) of 1938 Rules, 

In view, therefore, of the considerations mentioned above, 
the issues which have been framed in this case must be answered 
as follows :— 

Issue No. 1: 196524 lbs, including 154524 lbs., which was the 
crop basis of the Bijaynagar Tea Estate for 1937-38, and 42000 
lbs. which was the hardship allowance allotted to the estate in 
that year. 

Issue No. r (a): Nos 

Issue No. 2: The Estate is entitled to ho allowance in respect 
of young areas under clause (2) of the Schedule, 

Issue No, 2 (a) (i): No. 

Issue No, 2 (a) (ii): Yes, 
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Issue No, 2 (a) (iii): Wes, 

Issue No. 3:. In Rule 4 (b) (1) the words “in accordance with 
the rules under the Indian Tea Control Act, 1933", should 
be omitted. Subject to this omission Rule 4 (b) is intra 
vires, 

Issue No. 3 (a): This does not arise. 

Issue No. 3 (b): No. 

Issue No. 4: Yes, 

Issue No.5: Yes. a 

Issue No.6: The appéllant is entitled to no relief, 

This appeal must, therefore, be dismissed with costs which 
will be taxed according to the scale followed in connection with 
. suits on the Original Side of this Court (Scale No, H). 

In view of the decision in this case Appeals under the Indian 
Tea Control Act Nos. (F. M. A.) 20 and 25 of 1939 are also dis- 
missed with costs which will be taxed on Scale No, II on the Ori- 
ginal Side of -this Court. i 

Decrees based upon this judgment should be drawn up forth- 
‘with to include the costs in the appeals, For the purpose of execu- 
‘ting these decrees such steps as may be necessary will be taken on 
the Original Side of this Court. 

ATM. | Appeals dismissed, 
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It is only necessary tothe validity of a gilt made by Will at Hindu Law 
that the bequest should be to persons in existence at the time of the testator’s 
death, and that it should create an estate known to Hindu Law. Accordingly, 
there is no need for a conditional future limitation of property by a Hindu Will 
to be supported by any prior estate in that property conferred by the same Will, 
and there is nothing in the judgment of the Board in Soorjeemoney Dossee v. 
Denobundoo Mullick (1) which lays down any such requirement although that 
decision is expressly restricted to dispositions which must take effect immediately 
at the close of a life in being. The theory of Hindu Jaw that property can never 
be in abeyance is inconsistent with any recognition of contingent or executory 
bequests. It has effect, except in so far as abrogated by statute, to limit the class 
of persons who are capable of taking under a Will, restricting it to persons who 
either in fact or in contemplation of law are in existence at the death of the 


.testator. It does not, however, remain asa further obstruction to the taking by 


such persons of a beneficial interest known to and permitted by the law, Ifan 


estate‘in remainder can be limited to take effect as the natural determination of 
a life estate, and may be so limited as a condition which may never be. fulfilled, 


“and ifa gift over on condition may be good though in defeasance of an absolute 
‘estate granted uùder the Will, there is no principle of Hindu law to be saved by 


refusing to recognise a limitation to take effect conditionally in the future 
-because it lacks support from a particular estates A conditional or other limita- 
tion is not bad at Hindu law because a prior interest goes to the heir as such. 
While the principle of Hindu law which prevents an estate from being in abey- 
ance isan important doctrine of the law of inheritance and has important con- 
sequences with regard to adoption and while delivery in some sense is necessary 


-at Hindu law to distinguish the completed gift from the mere promise, neither of 


those doctrines, nor yet the principle that a man cannot devise an interest of a 
nature and quality unknown to Hindu law, conflicts with the principle that 
where there is a Will the heir can as such take only that part of the testator’s 
property which is not disposed of by the Will, It is consequently not the law 
that a testator’s directions to regulate the devolution of his property will, though 
within the limits laid down by the law, fail if the heir takes any interest 
immediately upon the death of the testator. 


The general principle enunciated in Tagore v, Tagore (2), that Wills are to 
be regarded as gifts to take effect upon death as to the property which they 
can transfer and the persons to whom it can be transferred has not been altered 
by any later decision of His Majesty in Council nor does that case narrow the 
decision in Soorjeemoney Dossee v. Denobundoo Mullick (supra) (1) by introduce 
ing the doctrine that it is necessary for a particular estate to support a limitation 
made to operate in futuro. 

A Hindu died leaving by his Will made in 1266 half of his residuary estate 


to his only son and the other half to the male issue, if any, of his son, in equal 
shares, but, if that issue should die without male issue under the age of 16 years, 


then to a certain trust fund. The son had no issue at the date of the Will, ` 


and ultimately died intestate in 1873 without male issue, leaving a widow and 
a daughter. His co-executor under the Will continued to act antil 1880 when 


(1) (1862) 9 Moo, I. A, 123. 
(2) (1872) L. R. I. A. Supp. 47; 18 W.R, 359 ; 9 B. L, R. 377, 


i 
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he formally made over the whole estate to the widow. She remained in posses- 
sion of the whole estate until her death in 1932, her right to the abovementioned 
half of the residuary estate remaining unchallenged until 1934 when an action 
claiming the property was brought on behalf of the trust fund : 


Held (1) that the future gift to the trust fund given by the Will was valid 
‘notwithstanding that the estate so granted was limited to take effect on the 
determination of a prior estate granted by the Will. 


Soorjeemoney Dossee V, Denobundco Mullick (1) and Tagore v. Tagore (2) 
discussed and explained, 


(2) That the action. was prevented by the operation of section 10 of the 
Limitation Act, 1998, from being barred, inasmuch as the. testator’s son and his 
co-executor were undera duty to preserve that part of the residuary estate 
which formed the subject of the future gift to the trust fund, and were there- 
fore in the position of trustees. 

Privy Council Appeil No. 4 of 1939 froma decree of the High 
Court, Fort William ia Bengal in its Civil Appellate Jurisdiction, 
dated April 6, 1938, (Costello and Panckridge, JJ), affirming a 
decree, dated June 28, 1937, of the same Court in its Original Civil 
Jurisdiction ( Ameer Ali, J.) 

One, Shib Chandra Mullick, a Hindu governed by the Daya- 
bhaga, died in August, 1866, possessed of considerable property, 
moveable and immoyeable, and leaving him surviving a widow and 
a son, Rishikesh. By his Will he appointed Rishikesh and one 
Dwarkanath Bhanjoo to be “ executors and trustees.” The Will, 
so far as material, bequeathed the residue of the estate as to one 
half (on which no question arose) to Rishikesh, and as to the other 
half in trust for the male issue of Rishikesh in equal shares. If, 
however, Rishikesh were to die without issue, or his issue were to 
die under the age of 16 years without male issue, the second half 
was to be paid to the trustees of the Roopchand Dhur Trust 
Estate. ; 

‘In January, 1873, Rishikesh, having attained the age of 21 years 
died intestate, leaving a widow and a daughter, and never having 
had a son, Thereafter, Dwarkanath continued to act as sole execu- 
torof the Will until 1880, when he applied for mutation of names 
in favour of Rishikesh’s widow to whom he made over the whole 
estate. She remained in possession of the whole residuary estate 
until 1932 when she died. Her right to remain.in possession of both 
halves of the residuary estate was not challenged until 1934, when 
the present action was brought against Rishikesh’s reversioners by 
the Official Trustee of Bengal, claiming as trustee of the Roopchand 

(s) (1862) 9 Moo. I, A. 123, 

(2) (1872) L, R. L A. Supp, 47 ; 8 W. R. 3593.9 Be L. R. 377, 
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Dhur Trust to be entitled to the second half of the residuary estate 
under the testator’s Will, The claim was upheld by the trial judge 
and on appeal, and the reyersioners had appealed to His 
Maj2sty. 

LZ, P. E. Pugh, K. C. and J. M., Parikh, for the Appellants; 
It is submitted that this Will runs counter to a vital principle of 
Hindu law. The Roopchand Dhur Trust could not receive the 
second half of the testator’s residuary estate until his son Rishikesh 
has died, and then only on the happening of uncertain events, 
These are lacking, therefore, the delivery and acceptance which are 
essential to the completion at Hindu law of a gift whether made inter 
vivos or by Will, At the time of the testator’s death, there was under 
the Will no one available to take the property bequeathed. The gift 
therefore failed and the property passed to the heir-at-law— 
Rishikesh—as on intestacy, The estate having once passed to him, 
he could not be divested of it save by a posthumous or an adopted 
son. While there may be a valid gift over, both the person who 
takes the absolute or life estate in the first place subject toa 
divesting clause, and the person who is to take ultimately, must be 
living at the time of the testator’s death. See Bat Motivahoo v., 
Bai Mamoobai (1), where it was said that it appeared to the Board 
“ to follow, from the first taker being allowed to have only a life- 
interest, that his possession is sufficient to complete the executory 
bequest which follows the gift for life,” That condition was not 
fulfilled here, so that the second half of the residuary estate vested 
in Rishikesh. Once an estate has thus vested in a Hindu he cannot 
be divested of it: See Kalidas Das v. Krishan Chandra (2), 


There is no doubt that a Hindu may make a Will; Nagalut- 
chmee Ummal v. Gopoo Nadaraja Cherty (3); the extent of his testa- 
mentary powers, however, remains regulated by Hindu law: See 
Sonatun Bysack v, Sveemutty Juggutsoondree Dossee(4) It 
is not sufficient, by way of supporting a future gift, to effect 
what really amounts toa trust device. A proper estate in the 
property must be established immediately by the Will. Counsel 
referred to: Mussumat Bhoobunmoyee v, Ram Kishore Acharj 
Chowdhry (5); Baboo Beer FPertab Sahee v, Maharajah Rajender 


(1) (1897) L. R. 24 I. A. 93 (195); 1. L. R. 21 Bom. 709 (721), 
(2) (:£69) 2 Beng. L. R, F. B, 103, 

(3) (1856) 6 Moo. I, A, 309 (344). 

(4) (1859) 8 Moo. I, A, 66 (85), 

(5) (1865) 10 Moo, I, A,.279. 
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Pertab Sahee (1); Sreemutty Soorjeemoney Dossee y. Denobundoo Peti 
Mullick (2) and Tagors v. Tagore (3). 1940; 


Delivery of possession is essential at Hindu law, See Mayne’s Gadadhur Mullick 
Hindu Law (8th Edition) para 378, (roth Edition) para 725. The Official Trustee 


Counsel further referred to Moniram Kolita v. Kerry Kalitany of Bengals 
(4) ; Amarendra Man Singh v.. Sanatan Singh (§) and Vijaysinghji 
Chhatrasingji v, Shivsangji Bhimsangji (6). 
Parikh, following, referred to Kalidas Das v. Krishan Chandra 
(supra) (7) ; Tagore v, Tagore (supra) (8); Lalit Mohun Sing Roy 
v. Chukkuin Lal Roy (9) and Stokes on Hindu law at P. 188, and 
submitted that a donee’s possession must derive directly from the 
donor under a Will. He also referred to Bhupendra Mokun Roy 
vy. Srimati Purna Sashi Debi (10). 


Sir T. J. Strangman and W, W. K. Page for the Respondent, 
the Official Trustee of Bengal: Itis conceded by the appellants 
that if there were a gift under the Will to Rishikesh for life and 
then to his male issue, that would be valid, but they contend 
that there is no prior interest supporting the gift to the Roopchand 
Trust. Authority in the respondent’s favour to meet that poirt 
is to be found in Bhupendra Mohun Roy v. Srimati Furna Saski 
Debi (supra) (1c), at pp. 276, 277. The interest in the znd half 
of the residuary estate vested in Rishikesh on the testator’s death. 
His interest was only a limited one, so that the executory bequest 
to the Roopchand Trust is good, There is no such abeyance 
here asis setup on behalf of the appellants as necessitating the 
existence of a prior estate to support the gift, 


[Zord Thankerton: A departure from strict Hindu law has 
developed. The decisions on this subject follow the analogy of gifts. 


Ifthe analogy is to be extended it is for the respondents to 
show why. }. ; 


(1) (0867) 12 Moo, Is A. 1 (97). 

(2) (1862) 9 Moo. I, A. 123. 

(3) (1869) 4 Beng. L. R. O. C. J. 103 (158, 168) and (1872) L. R. 1. A, 
Supp. 47 (66) ; 8 W. R- 359; 9 B. L. Rs 377. 

(4) (1879) L. R, 7 I. A. 115 (153); I. L. R. § Cale. 277 : 

(5) (1933) L. R. 601. A. 242 ; 57 C. L. J. 593. 

(6) (1935) L. R. 621. A. 161 ; 61 C. L. J. 336. 

(7) (1869) 2 Beng. L. R. 103 (É, B.). 

(8) (1869) 4 Beng. L. R. O, C. J. 103 (187). 

(9) (1897) L. R. 24 L. A. 76; L L. R, 24 Calc. 844. 

(16) (1939) L, R, 66 I, A. 265 ; 70 C, L. J. 209. 
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See Ssorjeemoney Dossee v, Denabundoo Mullick (supra) (1) it is 
nowhere suggested thatthere must be a supporting interest toa 
future gift by Will. 

Counsel referred to Zagore v. Tagore (supva)(2) and Lord 
Thankerton referred to page 64. 

[Mr. Jayakar: The question is how much of the analogy 
between gilts infer vivos and gifts by Will remains after Tagore y, 
Tagore (supra) (2) and Bai Motivahoo v. Bai Mamoobai (supra) (3). 
A movement away from the law of gifts is evident in the latter case 
at page 104. Itis necessary to consider whether in thar case the 
Board meant to say that there must be a life interest supporting an 
executory devise. | 

On the authorities, I submit that the Board should approach the 
matter as indicated in Soorjeemoney's case (supra) (1) and enquire 
whether there is anything mischievous in allowing a testator to-give 
property whether by way of remainder or by way of executory 
bequest. Once it is conceded- that the testator can make a future 
gift with a supporting gift, on what principle should he be debarred 
from making such a gift without a supporting gift ? In neither case 
does any physical act of acceptance take place. If the result is 
not in conflict with the principles of Hindu law why should it be 
attacked on the ground of the means adopted? -In any case it is 


submitted, an acceptance by all takers, including the future takers, 
.can be assumed. 


| Sis George Lowndes: No. The Board has decided otherwise on 
that matter. | 

It is submitted that, following the tests laid down in Soorjee. 
money's case (1), this gift should be upheld. - 

Page, following; The law is correctly stated in the 8th Edition 
of Mulla, para 391. None of the conditions there referred to are 
to be found here. It is only by a lapse that the testator here has 
failed to dispose of the beneficial estate for the interim as he might 
easily have done. 

Pugh, K. C., in teply. 

C A, V. 

Their Lordships’ judgment was.delivered by 

Sir George Rankin : One Shib Chandra Mullick, a Hindu ` 
overned by the Dayabhaga, was possessed of considerable pro« 


perty moveable and immoveable, comprising a number of house 


(1) (1862) 9 Moo. 1. A. 123. 
(2) (1869) 4 Beng. L. R. O. C. J. 103 (19304). 
(3) (1897) L. R. 241. A. 93; L L, R. 21 Boms 70g. ` 
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‘properties in Calcutta and its suburbs, as well as zemindary pró- 
perty in the Sundarbans, He died on the 4th August, r856, 
leaving him surviving a widow and an only son, Rishikesh Mullick. 
By his will, dated 3rd August, 1866, he appointed one Dwarka- 
nath Bhanjoo, his son Rishikesh and the Administrator General 
of Bengal forthe time -being (who never acted) to be “executors 
and trustees of this my will’. After providing for his widow's 
maintenance and.residence and giving pecuniary legacies to her and 
to certain other persons, he disposed of the residue of his property 
as fo llows i- |  . | 

“I give “devise and bequeath all the rest, residue and 
-remainder of my property -moveable and immoveable unto my 
Executors hereinafter named in trust as to one moiety thereof for 
my only son Rishikesh upon his attaining the age of twenty-one 
years and as to.the other moiety thereof ‘In trust for the male 
issue of my-said son Risicase (Rishikesh) share and share alike if 
more than one and if only one to that only one but in case my said 
son should die without male issue or leaving male issue such male 
issue should die under the age of sixteen years without leaving 
male issue him or them surviving then as to that moiety. In trust 
‘to be paid over to the Trustees and added tothe Trust Fund known 
-as Roopchand Dhur Trust Estate and. subject to the trusts thereof 
and in ‘cas3 my said son Rishikesh should die before attaining 
the age of twenty-one years and without leaving male issue him 
surviving or to be born after his death in due course of time then 
as to the moiety of the moveable and immoveable estate bequeathed 
and devised to him. In trust to-be paid over to the Trustees and 
added to the Trust Fund known as Roopchand Dhur Trust Estate 
‘and subject to the Trusts.thereof.” 

No question now arises as to the moiety which was given to 
Rishikesh (“the first moiety”), but as to the other moiety (“the 
‘second moiety”) the present appeal raises questions as to the 
validity and effectiveness of the gift to the Roopchand Dhur Trust 
Estate, Itis to be observed that the will came into effect before 
.the Hindu Wills Act of 1870 and that the validity of its pro» 
visions must be judged according to the Hindu law in force in 
, Bengal in 1866, - - l 

On rath August, 1866,. probate of the will was granted to 
- Rishikesh and Dwarkanath Bhanjoo, who took possession of the 
-testator’s estate, On gth Jantary, 1873, Rishikesh having attained 
-the age of 21 years died intestate, never having had a son, but 
„leaving him surviving a widow, Purasundari, and.a daughter. The 


Gadadhur Mullick 


. Ve 
The Official Trustee 
of Bengal. 


Sir George Rankin. 


288 
P.-C; 


1940, 
Sayama 
Gadadhur Mullick 


Ve : 
The Official Trustee 


of Bengal, 


Sir George Rankin, 


THE GALCUTTA LAW JOURNAL. | Voie Fie 


-appellants’ averments as to what happened after the death of 
Rishikesh may for the purposes of this appeal be accepted and are 


stated in their “Case” as follows s=- 
“It appears from mutation papers and cess returns exhibited 
in the case that after the death of Rishikesh Dwarkanath Bhanjoo 


- continued to act as sole surviving executor till the year 1880, when 


he applied for mutation of names in favour of Purasundari, and in 
1881 or 1882 made over the whole estate to her. The widow as 
heiress of Rishikesh remained in possession of the whole of the 
testator’s residuary estate until her death, which occurred on the 
Irth September, 1932. During this long period of 50 years neither 
the plaintiff nor anyone else interested in the Roopchahd Dhur Trust 
claimed under the will or questioned the right of the lady until the 
present suit of 1934.” 

On 27th April, 1934, the Official Trustee of Bengal (respondent 
No. 1) filed a suit in the High Court at Calcutta claiming as trustee 
of the Roopchand Dhur Trust to be entitled under the terms of 
the testator’s will to the whole of his residuary estate : alternatively, 
to one half thereof. He impleaded the present appellants, who 
are the reversioners of Rishikesh, as persons wrongfully claiming 
the estate and wrongfully in possession thereof. The claim to 
the first moiety (which by the terms of the will was given to 
Rishikesh on his attaining the age of 21 years) was abandoned at 
an early stage of the suit, But as to the second moiety, the suit 
succeeded before the trial Judge (Ameer Ali J.) and also on appeal 
to a Division Bench (Costello and Panckridge JJ.) A preliminary 
decree for partition was made (28th June, 1937) and poet’ on 
appeal (6th April, 1938). 

The first question is whether the suit is barred by limitation 
and this defence must prevail unless section ro of the Limitation 
Act, 1908, applies to the case, 

“Section 10. Notwithstanding anything hereinbefore contained, 
no suit against a person in whom property has become vested in 
trust for any specific purpose, or against his legal representatives or 
assigns (not being assigns for valuable consideration), for the pur- 
pose of following in his or their hands such property, or the 
proceeds thereof, or for an account of such property or ls 
shall be barred by any length of time.” 

The appellants contend that this section does not deprive them 


_of the protection grima facie afforded to them against stale claims 


by the appropriate articles in the schedule. They point to the 
fact that under the will noright arose to the Roopchand Dhiùr 
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Trust in respect of the moiety now in question until after the death 
of Rishikesh. Hence they deny that Rishikesh in his lifetime 
was ever a trustee. They maintain that, even if he was a trustee, 
his widow took from his surviving co-trustee Dwarkanath Bhanjoo: 
hence that neither she nor the appellants are to be regarded for 
the purposes of section ro as the legal representatives of a trustee. 
To this a further argument is added that the widow received the 
estate from the surviving executor at a time when any claim to 
a legacy or a distributive share by the plaintiff had become barred 
by limitation. i 

Tbis defence, in their Lordships’ opinion fails. That the in- 
terest of the Roopchand Dhur Trust did not arise until the death 
of Rishikesh is clear enough, in the sense that before that date it 
was a contingent interest ; but Rishikesh asone of the executors 
and trustees of his father’s will had a duty in his lifetime to 
preserve the property of which the residuary estate consisted, 
There was an express trust for a specific purpose and he was 
under a duty to fulfilthat part of it which required fulfilment in 
his lifetime. But when he died he ceased to be a trustee and 
Dwarkanath Bhanjoo became sole trustee. On the appellants’ 
own showing Purasundari took from him and is the assign of a 
trustee. Asit is not pretended that she gave valuable considera- 
tion the defence of limitation is not available to her but is excluded 
by the terms of section ro, Had the plaintif in 1881 or 1882 sued 
Dwarkanath to recover the share of residue given to the Roopchand 
Dhur Trust, section ro would have had the same effect to exclude 
any plea of limitation raised by the trustee. 

The validity of the bequest of the second moiety to the Roop- 
chand Dhur Trust Estate must therefore be examined. The first 
limitation of the beneficial interest in this moiety is to the male 
issue of Rishikesh. This failed as he had no male issue at the 
death of the testator (or at any other time), There is no other 
` disposition of the beneficial intérest which could take effect in 
the lifetime of Rishikesh. But there ‘isa limitation to the Roop- 
chand Dhur Trust Estate which is to take effect in either of two 
events (a) in case Rishikesh should die without male issue (which 
probably means without leaving male issue), (4) in case Rishikesh 
should die leaving male issue but such male issue should die under 
the age of 16 years without leaving male issue him or them surviving. 
The former is the event which happened : the state of affairs des- 
ctibed in (4) on any view of that provision did not happen. Clearly 
-the two contingencies are independent and indeed mutually exclu- 
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sive. Hence though the gift to the Roopchand Dhur Trust 

1940. might be invalid had it been claimable solely on the ground of 

nee fulfilment of condition (4), this consideration would not in any 
Gadadhur Mullick i 

v. _ ‘way invalidate the gift if in the events which happened it was 

one eee claimable. under (a) Panckridge J. put the matter simply and 

— correctly ; “if the testator has separated the gift so as to-take 

ae ame KAN effect upon the happening of any of several events, and the event 

which happens is not too remote, the gift over is good.” 

The bequest to the Roopchand Dhur Trust which has. here to 
be considered is therefore a bequest to take effect on the death 
-of Rishikesh without male issue, the disposition intended to have 
‘effect during the life of Rishikesh having failed. It 1s not-disputed 
that had the will given an estate for life to Rishikesh and then 
directed that upon his death without leaving male issue it should 
po to the Roopchand Trust Estate, this conditional limitation 
‘would have been good. The question for decision is as:to the 
effect at Hindu law of the failure of the testator’s disposition of 
the interest in this moiety during the life of Rishikesh. The view 
taken by the learned judges in the High Court isthat the gift to 
the Roopchand Dhur Trust Estate is good and took effect on the 
death of Rishikesh, who as heir of the testator took the prior 
interest for his own life ‘in this moiety, such interest -not having 
been disposed of by the will. The view contended for with much 
learning and. ability by Mr. Pugh and Mr. Parikh on behalf of 
the appellants is that the gift to the Trust Estate is void at Hindu 
law, no interest being taken under the will by any ascertained 
person at the time of the testator’s death. There is therefore, 
it is said, no possibility of relinquishment by the testator and 
acceptance by or on behalf of the legatee being supposed to have 
taken place at the time of the testator’s death as. required by 
Hindu law. -The same result is contended for ona broader, if 
not necessarily a separate ground—that, there being no gift taking 
effect at the time of the testator’s death, there was therefore an 
intestacy, and Rishikesh took this moiety as heir; with the result 
that it could not thereafter be divested. - From the principle that 
on the death of a Hindu, the right of succession to his property 
cannot remain in abeyance, it is said to follow that where there 
is a will property, unless vested by the will in a devisee or legatee 
immediately on the death of the testator, must go to the heir 
and all the provisions of the will as to the property must fail,. 

These arguments require that their Lordships should consider 
the.Hindu law upon the subject of conditional limitations in order 
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~to ascertain the principles which determine the validity of a bequest pee 
-which by its terms is to take effect at the close of a life in being but ray 


only upon the happening of an uncertain event. Is it necessary Gadadhur Mullick 
‘that a prior interest taking effect immediately on the death of the The Official Peele 
testator should have been bequeathed by the Will? The history of of Bengal. 
the recognition by British Indian Courts of the testamentary power ;, George Rankin. 
at Hindu law has been traced by Mr. Mayne in Chapter XI of his kasi 
wellknown work and it is sufficiently plain that the Hindu Will in 

-its present form is a development since the middle of the eighteenth 

century. Itis not, therefore, necessary at this stage to discuss 
-whether the notion of a Will is an original part of the Hindu law 

[cf. the judgment of Norman, J. in the Zagore case (1), Nor can the 

course of the decisions be now diverted by any conclusion that 
-could be reached as to the true intention of the first chapter of the 
‘Dayabhaga-that is, whether it teaches, contrary to the Mitakshara, 

that the donee’s right arises by the donor’s act of relinquishment 

alone and does not require acceptance by the donee [cf. Sarkar'’s 

“Hindu Law,” 7th Edition page 991. Dayabhaga I 22], 

The right of a Hindu in Bengal to make a will was recognised 

by this Board in 1856 as well established, it being stated that “ the 

strictness of. the ancient law has long since been relaxed ” 
[Nagalutchmee Ummal v. Gopoo Nadaraja Chetty (2). Butina 

later case it was said on behalf of the Board by Lord Justice Turner 

that “ with reference tothe testamentary power of disposition by 

Hindoos the extent of this power must be regulated by the Hindoo 

law ” [Sonatun Bysak v. Srteemutty Jugeutsoondvee Dossee (3). 

In 1862 the question whether a person in existence at the date 

‘of the testator’s death might become entitled upon a future contin- 

gency to receive an additional benefit was directly dealt with by a 

judgment delivered by Lord Justice Knight Bruce on behalf ofa 

Board which had the aid as assessors of Sir Lawrence Peel and Sir 

James Colvile [Sreemutty Soorjeemoney Dossee v, Denobundoo 

Mullick (4). There a Hindu in Bengal had by his will given the 

whole of his estate to his five sons in equal shares, but had provided 

that ifany son should die [not leaving any son or son’s son] that 

share should not go to the widow or daughter of the testator’s son 

so dying or to any daughter’s son, but should go to “ such of my 

sons and my son’s sons as shall then be alive.” One of the testa- 


(1) (1859) 4 B. L. R. O, C, J. 103 (209). 
(2) (1856) 6 M. I. A. 309 (944). 

(3) (1859) 8 M. I. A. 66 (85). 

(4) (1862) 9 Moo. |, A. 123. 
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tor’s sons having died without male issue his widow claimed his 
fifth share as his heir, It was held by the Supreme Court (fer Sir 
Barnes Peacock C. J.) that “ the limitation over was valid as an 
executory bequest.” This Board, pressed with the observation 
previously made by Lord Justice Turner, considered whether the 
Hindu law prohibits such a provision, Lord Justice Knight Bruce 
said ;— 

“ Whatever may have formerly been considered the state of that 
law as to the testamentary power of Hindoos over their property, 
that power has now long been recognized, and must be considered 
as completely established. This being so, we are to say, whether 
there is anything against public convenience, anything generally 
mischievous, or anything against the general principles of Hindoo 
law in allowing a testator to give property, whether by way of 
remainder, or by way of executory bequest (to borrow terms from 


‘the law of England), upon an event which is to happen, if at all, 


immediately on the close of a life in being. Their Lordships think 
that there is not; that there would be great general inconvenience 
and public mischief in denying such a power, and that it is their 
duty to advise Her Majesty that such a power does exist. Such 
powers have been long recognised in practice, .The law of India, 
at least the law of Bengal, has long been administered upon that 
basis, and the very mode in which this suit has been framed, and 
the manner in which it was conducted in India, are evidence, if 
evidence were wanting, that such is the general opinion entertained 
in Bengal, Their Lordships, therefore, being of opinion, as has 
already been stated, that according to the true meaning of this will 
the property was given Over upon an event which was to take place, 


‘ifat all, immediately on the close of a life in being at the time when 


the will was made, and seeing that that event has happened, ` con- 
sider that the testator, in making this provision, did not infringe 
or exceed the powers given him by the Hindoo law, and that the 
clause effectually gives the corpus of the property to the surviving 
sons immediately on the death of that son who died without leaving 
male issue. ” 

No question arose’ or appears to have been raised as to the 
necessity for every donee to have been in existence at the testator’s 
death. As was later noticed [in the Zagore case (1)], it was sufficient 
to reject the claim of the widow without considering whether sons 
of any other deceased son of the testator could have claimed to 
participate in her deceased husband’s ‘share, “But the words 


(1) (1869) 4 Beng. L. R. O. C. J. 103 (193-4). 
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“remainder”. and “executory bequest” which the Lord Justice 
“borrowed” to express his meaning were somewhat unreasonably 
taken as introducing the technicalities of English law into the 
Hindu law. The words, however, were used together for the very 
purpose of excluding such technicalities—the differences between 
contingent remainders and executory devises not being in point in 
‘connection with a Hindu will, What were those differences? 
“They turned upon whether there was or was not a particular prior 
estate, whether it was ani estate of freehold, whether it was conferred 
by the same will, whether the subsequent interest was to take effect 
at the natural determination of the prior estate, or before or after 
that event. The language of the Lord Justice disregards all such 
-matters and contains nothing to‘intimate that there is any need for 
a conditional limitation to be “supported” by ‘any prior estate con- 
ferred by the same will, though it isexpressly restricted to dis- 
- positions which must take effect immediately at the close of a life in 
being. This stipulation has nothing whatever to do with any doctrine 
of the Hindu law and the use of the technical phrase “executory 
-devise” is enough in itself to show thatthe Lord Justice is not 
intending to confine his remarks to estates dependent for their 
validity upon their relation to a prior (particular) estate. Sir 
Barnes Peacock, in the Zagore case'(1), appreciated that the words 
“remainder” and “executory bequest” were used to mean “condi. 
tional limitations” ; and in an unanswerable passage emphasised 
the absurdity of applying the English law of contingent remainders 
-and executory devises, of springing and shifting uses, to cases 
governed by Hindu law which knows nothing of freehold estates. 
“The language of Lord Kingsdown in Bhoodun Moyee vy. Ram 
Kishore (2), was that though the testamentary power of disposition 
among Hindus had been established in Bengal, “it would be to 
apply a very false and mischievous principle if it were held that the 
. nature and extent of such power can be governed by any analogy 
to the law of England.” This observation was not required to 
correct anything said in Soorjeemoney’s case (3), but was evoked by 
the fact that a Judge of the Sudder Court had in the case then 
before the Board applied to a Bengalee deed the rules which he 
discovered in “ Fearne on Contingent Remainders,” Still, it 
might not be candid to deny that Soorjeemoney’s case (3) had dealt 
. abruptly rather than meticulously with Hindu law and was in some 
respects lacking in precision: hence subsequent decisions must be 
(1) (i869) 4 B. L. R. O. C. J. 103 (193-4): 
(2) (1865) 10 Moos I, A. 279 (908). (3) (1862) 9 Mov, L A. 123, 
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a scrutinised to see if they restrict the freedom of bequest which it 
ae allowed. 
Gadadhur Mullick In a case which raised a question as to the property over which 
The Official Trustee tbe testator had power of disposition, Sir James Colvile in 1867 . 
of Bengal. [Baboo Beer Pertab Sahee ve Maharajah Rajinder Pertab Sahee 
Sir George Rankin, (1) said — 
er < “Decided cases too numerous to be now questioned, have 


determined that. the testamentary power exists, and may be exer- 
cised, at least within the limits which the law prescribes to alienation 
by gift inter vivos” 

But little can be gained by an attempt to construe narrowly this 
cautious observation. 

Inthe Zagore case (2) Phear J. as trial Judge. treated Soor fee 
money's case (3) as authority for holding that a gift could be made 
-by will to a person not-in existence at the testator’s death and for 
the general application of English principles of law to the limita- 
tions in a Hindu will. On appeal Peacock C. J. and Norman j. 
‘over-ruled those opinions) They went elaborately into the 
‘essentials of a gift at Hindu law with special reference to the ques- 
tion whether a person could take if not in existence at the date of 
the relinquishment by the donor. Thè learned Chief: Justice 
held that on general principles of Hindu law the donee under ‘a 
- gift inter vivos must be in existence at the date of the gift and the 
‘donee under a will must be in existence at the date of the death 
‘of the giver. 

He does not seem to have felt any difficulty in the case of what 
.in English law would be called vested remainders. But he consi- 
dered that on the principles of the Hindu law a gift whether inter 
vivos or by will “cannot be made in sucha manner as that the 
donee cannot be ascertained at the time at which the property 
by virtue of the gift or devise ceases to be that of the donor or 
testator.” Citing the first chapter of the Dayabhaga he observed that 
“there is nothing to show that after property has ceased by virtue of 
‘a gift to be that of the donor there can be any contingency or uncer- 
‘tainty as to the person in whom it is to vest or that the property can 
be so given by will asto remain in abeyance or fz nudidus until 
the donee comes into existence.” He doubted whether it was 
consistent with Hindu law that executory bequests should be 


sanctioned, On the othet ee he recognised that, in Soor jee. 


GS HME AE Eo . 
2) (1869) 4 Beng. 10 1872) L. R. A. (Su 

9 B. L. R. 377 18 W. R.- „103; ( 7 | PP) 47 ; 
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money’s case (1), by his own decision and the decision of the nics 


Judicial Committee, the conditional limitation which, by borrowing 1940. 
‘terms from English law, was called an “executory bequest? had & dadhur Mullick 


‘been held valid according to Hindu law. He also recognised V. 
The Official Trustee 


that upon the Hindu texts a gift may be made upon condition and of Bengal, 

‘that “even a gift in remainder upon condition is good.” Like o TmT, 
f j Sir George Rankin, 

Norman J. he noticed verses 4 and 5 in the first chapter of the — 


Dayabhaga where it is said that “daya” (heritage) signifies what is 
‘givén [pp. 188, 218], From this he drew the conclusion that both 
in the case of a gift and in the case of inheritance property must 
arise immediately in the heir or donee upon death or relinquish- 
ment by the owner. 

In agreement with the Appellate Bench of the High Court it 
was held by the Judicial Committee (a) that the gift of a life 
estate was valid even though made to a son ; (6) that a testator 
cannot create an estate which is unknown to the Hindu law e. g. 
an estate in tail male and (¢) that a gift cannot be made by will 
toa person notin existence at the time of the testator’s death. 
The general principle governing wills was stated inthe judgment 
delivered by Willes J.on behalf of the Board as follows: “The 
analogous lawin this case is to be found in ‘that applicable to 
gifts, and even if wills were not universally to be regarded in all 
respects as gifts to take effect upon death, they are generally so to 
be regarded as to the property which they can transfer and the per- 
sons to whom it can be transferred.” 

It is important that the close connection between the several 
- branches of this decision should not be overlooked. If Hindu 
law, whatever may have been its earliest form, is to have regard not 
only to absolutë or complete ownership in property but to limited 
interests therein—life estates followed by other life estates or by 
remainders==some modification may be necessary in the abstract 
theory of gift as applied to wills, Again so long as it was in doubt 
whether an unborn person could take under a will it was difficult 
to recognise contingent or executory bequests in view of the 
absence from Hindu law of any rule against perpetuity. But 
those matters being settled, a provision that the taker must be in 
existénce at the date of the testator’s death would seem to preserve 
_ the essential principle of the Hindu law in a form not inconsistent 
“with effective testamentary power. The facts of the Lagore case 
(2) itself did not call for any more Gelang treatment of executory 


(1) (1862) 9 Moo, I. A. 123. 
(2) {1869).4 B.-L. R. O, Je 09 5 ér870) L.R. Sup. 47; 18 W. R. 3591 
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bequests. A large number of contingent remainders had been 
1940. given by the will but all of these failed and certain contingent life 
Naga) $ « 2 + = > * 2 
Gadadhur Mullick interests likewise failed. The original life. estate given to Juttendro 
ve was held to be valid, and it does not appear to haye been doubted 
The Official Trustee 


of Bengal. that a Hindu could validly create contingent interests. The. 
Sir Giors Rankin, Effect of this case upon Soorjeemoney’s case (1) in their Lordships’ 
—- opinion was to show how the principles of the Hindu law of gift 


were to be applied to wills. It established, though not as a 
definition in all respects precise, that the scope of such principles 
was to determine the property which could be transferred and the 
persons to whom it could be transferred, The donee under a 
will must be such a person as was capable of taking according to 
Hindu law. There is nothing in the judgment of Willes J. to 
suggest that a person capable of taking because in existence at the 
death of the testator will have further difficulties to surmount by 
showing that he accepted at the time of the death the interest 
which the testator intended him to have—a condition which 
Peacock C. J. and others had held, with complete logic, to 
exclude the possibility of executory bequests. On the other 
hand the judgment did contain a warning that the Hindu law of 
gift was not of universal applicability to Hindu wills. It need not, 
however, be taken as a final decision upon matters not fairly 
raiséd by the facts of that case or Soovjeemoneys’ case (1). 


In later cases before the Board the question of the absence 
or failure of a disposition of the prior interest did not arise but 
the references to Svosseemoney’s case (1) disclose no suggestion 
that the gift of a prior interest is necessary. In Bhoobun Mohini 
Debya v, Harish Chandra Chowdhury, (2) the sanad was held upon 
its true construction to give to the grantor’s sister an absolute 
interest in certain villages defeasible in the event of a failure of 
her issue at the time of her death in which event it was to revert 
to the donor or his heirs, In Ram Lal Mookerjee v. Secretary of 
State, (3) the testator gave his estate in the events which had 
happened to his widow for the interest of a Hindu widow and 
the “reversion” to his daughter’s daughter Hari Dasi, Sir Robert 
Collier referred to Soorjeemoney’s case (x), the Tagore case (4), and 
the case last cited saying that since these cases it could not be 
disputed that “a gift’ by will upon an event which is to happen, 


(z) (1862)9 M. L A. 123. - 

(2) (1878) L.R.5 1. A.138 ; 2 C, L. R. 369: L L. R. 4 Cale. 23 
(3) (1881) L. R. 81, A. 46 , 10 C. L. R. 249; L L.R. 7 Cale. 304. 
(4) (1879) 4 Beng. L, R. 103 Q. J. (193-4) 
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if at all immediately upon the close of a life in being to a 
person in existence and capable of taking under the will at the 
festator’s death was good and valid under Hindu Jaw and 
consequently that it was competent to the testator by the use of 
apt words to confer an absolute estate on Hari Dasi on the 
death of his widow” (p. 61) In Zarakeswar Roy v. Shoshi 
Shikhaveswar (1) the will was held to give a life estate to each 
of the three nephews of the testator with a gift over, of the share 
of any nephew dying without leaving male issue, to the other 
nephews for life. Sir Robert Collier said that “the gift over 
was to persons alive, and capable of taking on the death of the 
testator, to take effect on the death of a person or persons also 
then. alive, and was competent, according to the authority of 
Sreemutty Soorjeemoney Dossee v. Denobundhoo Mullick (2) as 
explained in the Zagore case." (3) In Sm, Kvistoromoney Dossee y, 
Maharajah Norendvo Krishna (4) the same principles were re- 
stated with reference to the defeasance of a prior absolute interest 
by a subsequent event, though the ultimate result of the will 
was to give to the testator’s half-brothers ‘an estate for life in 
-remainder expectant on the death of the daughter whd was given 
the first life interest. 

In 1898 in the case of Ampito Zall Dutt v, Surnomon 
Dasi (5) the argument for which the appellants now contend 
was accepted by Trevelyan, Ja, though Maclean, C. J, and Mac- 
pherson, J. found it unnecessary to expsess any opinion on the 
matter. From his judgment it sufficiently appears that Trevelyan, J. 
considered that the doctrine to which he assented was to be found 
in the Tagore case (3), 


* ‘According to that (Hindu) law there must, as I understand it, 
‘be a present beneficiary in order to make a gift valid. There 
may be a gift in future, but there must also be a gift in present, 
The law of gifts and of wills isthe same, and in order that there 
may be.a valid gift the donor must immediately divest himself of 
the property in favour of some existing beneficiary, and in the 
same way with regard to wills there cannot be a gift to a person to 
come into operation at a future date, unless there bea gift to a 
beneficiary in the interim’, There is, as I understand it, merely what 


(1) (1883) L. R. r0 I. A. 51; 130C, L, R. 62; I, L. R. 9 Cale. 952 (960). 
(2) (1862) 9 M. I, A. 123. 

(3) (1872) L. R. Sup. 47 ; 18 W. R. 359 ; 9 B. L. R. 377. 

(4) (1888) L. R. 16 I, A. 20; 1. L, R.16 Cale. 385. 

(5) (1898) 1. L. R. 25 Calc, 662 (690-1). 
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was decided in the Zagore casé({t). In the judgment of that case 


we find the following: : ‘Their Lordships for the reasons stated, 


are of opinion that a person capable of taking under a will must 
be such a person as could take a gift inter vivos, and, must therefore 
either in fact or in contemplation of law, be in existence at the 
-death of the testator’.” 

With all respect to this opinion of a distinguished learnéd 
Judge, their Lordships think it is open to objection that the. passage 
quoted is no authority for the doctrine advanced and their, Lord- 
‘ships find no other passage in the ak of Willes, J. which 
contains such doctrine. 

. In Bai Motivahoo v. Bai Mamoobai (2) the judgment of the 
Board was delivered by Sir Richard Couch. The testator had 
by bis will devised immoveables upon certain trusts during the 
lifetime of his daughter Mamoo and her children: if there were 
no children the property was to go to such persons as she might 
appoint by will. Farran, J. held that the gift to Mamoo was an 
absolute gift: a Division Bench (Sargent, C. J. and Bayley, J.) on 
appeal rejected this view but upheld the power of appointment as 
valid at Hindu law provided that it was exercised during the life- 
time of the tenant for life and that the appointee should have been 
alive at the death of the testator. . < 


Soorjeemoney’s case (3) and the Tagore case (1) were considered 
by the Board, and Sir Richard Couch stressed the passage from 
the judgment of Willes, J. in the latte? case where it was said 
that wills are generally to be regarded as gifts to take effect upon 
death “as to the property which they can transfer and the persons 
to whem it can be transferred.” Sir Richard’ Couch’s ` jddgment 
-continued :— . 

“These appear to their Lordships to be the limits of the analogy 


‘between wills and gifts ster vivos which have been recognised, 


They are not aware of any authority in support of Mr. -Mayne’s 
contention, as they understood it, that in the present case there 
would not be such a transfer of possession to the person who would 
take by virtue of the power as is. necessary to enable it to be 


-validly exercised. It appears to them to follow, from the first taker 


being allowed to have only .a life interest, that his possession is 
sufficient to complete the executory bequest which follows the gift 
for life. The result of the decisions is that, according to cou 

(1) (1872) L. R. Sup. Vol. 47 ; 9 B. L. R. 377 (400). 

(2) (1877) L.R 241. Ae 73 31. L. Rear Bom. 709 = 

(3) (1862) 9 M. I. A, 123, : 
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law, ifthe testator here had himself designated the person who 
was to take the property in the event of Mamoo dying childless, 
the bequest would be good. The remaining question is whether 
his substituting Mamoo, and giving her power to designate the 
person by her will is contrary to any principle of Hindu law. 
There is an analogy to it in the law of adoption. A man may 
by will authorize his widow to adopt a son to him, to do what 
he bad power to do himself, and although there is here a strong 
religious obligation, their Lordships think that the law as to adop- 
tion shows that such a power as that now in question is not 
contrary to any principle of Hindu law. Further, they think that 
the reasons which have led to a testamentary power becoming part 
of the Hindu law are applicable to this power, and that it is 
their duty to hold it to be valid. But whilst saying this they think 
they ought also to say that, in their opinion, the English law of 
powers is not to be applied generally to Hindu wills.” 

It is contended forthe appellants that by this decision the 
Board introduced a requirement extending the analogy of gifts 
beyond the two matters mentioned by Willes J. and making the 
validity of limitations to take effect after the testator’s death upon 
an uncertain event depend upon whether or not by his will he has 
interposed a life estate so asto have provided a first taker under 
the will whose possession is “sufficient to complete the executory 
bequest’. The exact effect of the judgment upon this point js 
not altogether plain. It may be observed that until this case, it 
had not at any time been held by the Board or even suggested 
in any of the cases before the Board that the Hindu law as to 
conditional limitations was to be operated bya fiction imputing 
to the devisee the possession of a previous taker under the will, 
In a well known textbook—West & Buller; “Hindu Law”, ard 
ed, 1884-—-the learned authors had contended that an executory 
devise as distinguished from a remainder could not properly 
be received into the Hindu system (p. 217). As regards 
remainders they -appear to have thought that these could 
be reconciled with Hindu legal principles if the entry or 
acceptance of the taker of the immediate particular estate might 
enure for the benefit of the remainderman. The learned authors 
were well aware that Svosseemonty’s case (1) had permitted execu- 
tory bequests and indeed were under no illusions as to the ficti- 
„tious character of the doctrine which applies to wills the notion 
of a resignation by. the previous holder, and a simultaneous release 

(1) (1862) 9M. 1, A. 123. i i 
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of the physical detention (or delivery) fo the donee (p.-218-9): 
Sargent C., J. in the High Court rightly interpreted these reflections 
as showing that both remainders and executory devises are “opposed 
to the strict notions of. a gift”, and had refused to eee that cone 
sideration as conclusive. 

Whatever might be said of the Zagore case (1) if T by it- 


self, the Board in Sir Richard Couch’s judgment is noting that the 


analogy between gifts and wills at Hindu law is one as to which 
certain limits have been recognised. This would seem to mean 
that save as regards the property which may be cisposed of and 
the person who is capable. of taking the analogy according to the 
authorities was inapplicable or at least was so far unauthorised. 
Their Lordships do not gather from the judgment that Sir Richard 
Couch intended to remove or extend the limits to which he refers 
cr to lay down principles to govern cases of a. character not then 
before the Board. On the contrary he would appear by his 
observation about the possession of the first taker to be answering 
on its own premises an argument about transfer of possession and 
saying that the authorities do not bear it out; with the result that 
it becomes unnecessary to interfere with or to go beyond the limits 
to which he has referred. 

Mr. Mayne’s argument as to the impossibility of “‘transfer of 
possession” does not clearly appear from the reports but. it had 
reference doubtless to the fact that the appointee might be anyone 
alive at the testator’s death whether known to the testator or not, 
It may well have been thought sufficient answer to point out that 
this uncertainty as to the beneficiary raised no greater difficulty 
than was present in the case. of any gift in remainder upon a 
condition, In any case the observation made is that “it appears 
to them to follow from the first taker being allowed to have’ only 
a life interest” that his possession was sufficient to complete the 
executory bequest ; but the Board had repeatedly upheld. such 
bequests where they took effect to divest an absolute estate. The 
principle upon which the Board in the end..proceeded was the 
same as in Svorjeewoney’s case (2)—not that the strict original 
theory of the Hindu law of gift required no extension if it were 
to cover the case—but that “the reasons which have led to a 
testamentary power becoming part. of the Hindu law are applicable 
to this power” and that “the power was not contrary to any prin- 
ciple of Hindu law.” Their Lordships are not of opinion that 

(1) (1872) L. Rs Sup. Vol. 47 ; 18 W. R. 359 3.9 B. Le R, 377. 

(2) (1862) 9 M. L A, 123. 
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Soorjeemoney's case (1) has been narrowed by this later decision 
so as to exclude a well-known class of conditional limitations by 
_ introducing a doctrine as to the need fora particular estate to 
support a limitation made to commence in futuro, h 


In Bhupendra Krishna Ghose v, Amarendra Nath Dey (2) the 
High Court at Calcutta again dealt with the question now at issue, 
A Hindu of Bengal had died sonless in 1907 leaving a will whereby 
he appointed his wife sole executrix and authorized her to adopt 
five sons In succession s=- 


“If. my said wife dies without adopting a son or if such adopted 
son predeceases her without leaving any male issue in such case 
my estate after the ceath of my said wife should pass to the sons 
of my sister Sm, Benodini Dasee who may be living atthe time 
of my death,” 

- The widow in 1909 adopted a son who on rxth March, 1910, 
died unmarried ; the widow died a few days afterwards not having 
adopted any other son. The arguments addressed to the High 
Court and to this Board were exactly those urged for the appel- 
lants in the present case and turned onthe fact that there was in 
the will no express gift of any life interest to the widow buta 
provision for maintenance (Rs. 309 per month) and residence in 
the family house. Fletcher J. (pp. 646-7) as trial judge referred to 
Soorjreemoney’s case (1) saying :— 

“It is quite true that in that case the Privy Council were con- 
sidering the case of an executory devise ora gift over where a 
previous gift had been made by the will, but there is nothing to 
my mind from which I can hold that their Lordships considered 
or meant to infer that if the testator had left a particular interest 
in property undisposed of, that an executory estate created by his 
will was êsa facto void.” 

[ and again | ‘ 

“I have heard nothing in the argument to convince me that 
_the supposed rule of Hindu law that after the succession has 
opened out the testator is not able to regulate the course of succes- 
„sions in fact exists.” 

Sir Lawrence Jenkins, C.J. with whom Woodroffe J., agreed 
took the same view* pr ` 


“The appellant based his contention on two grounds. First, 


; he atgued, that if property vests ih a full owner under the ordinary 


(1} (1862) 9 M. I. A. 12 


3. 
(2) (1913) }. L. R. 41 Cale. 642 ; (1915) L, R, 43h A. ta: LL. 
gag aE LI 165 ; (1915) 43 i A. 12; L L, R, 43 Cale. 
¥ See pp, 651—653 of L L, R. 41 Cale.-Ed, 
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han Hindu law of inheritance, then the future devolution of the property 
1940. from him-cannot be disturbed except by a restriction imposed from 


Gadadhur Mullick the beginning. Next, he maintained that if effect were given to the_ 
Ve z . 
The Official Trustee bequest in favourof the sons, there would be such an uncertainty 


of Bengal. as to who would take, that the property would be in abeyance, and 
Sir George Rankin, this would ccntravene a fundamental rule of Hindu law. Iam not 
ss much impressed by either of these contentions. The first is founced 


on a fallacy, for it assumes that the complete interest in the pro- 
perty has devolved on the full owner. But; that is the very point in 
dispute, for ifthe bequest is operative, there would be merely a 
partial intestacy,’ and only a qualified interest would vest in the 
widow or adopted son as the case might be. The conditional bequest 
would: not be an attempt to give an unauthorised direction to pro- 
perty vested in a full owner, but simply the curtailment of the 
interest in that.property. Nor do I think the second line of argu- 
ment possesses any greater merit, for I see no ground for saying 
that the property would be in abeyance, or that there was any more 
uncertainty as to the destination of the property than in (sic) 
necessary consequence of every Contingent bequest....cosssese 


“It has been argued that the interests preceding this bequest to 
the defendants arose by implication under the will; but, whether this 
be the true view or not I think the bequsst is good. It does not 
infringe any rule against remoteness, nor are the legatces incapable 
of taking. It is true that the bequest is contingent, but that does 
not avoid it (section 1607 and Part XV of the Succession Act), Nor 
was it fatal to the bequest that it was to take effect, not necessarily 
at the testator’s death, but possibly at a future date. This view is 
sanctioned by the illustrations to section 107. It has never been 
suggested that an anouity cannot be created by a Hindu will, and 
yet according to Lord Cottenham an annuity of £100 is the gift of 
‘as many sums of £100 as the donee shall live years:’ Blewitt y. 
Roberts (1). 


“And so a bequest of a legacy, or of an estate on a future contin: 
gent event, would be good within the meaning of section toy of the 
Succession Act; See the illustrations to that section and Soorjees 
money Dossee vy. Denobundoo Mullick (2). 


“But if the future contingent bequest of a sum of money, or an 
‘ estate, or a farm or a fund all of which are mentioned in the illustra- 
tions to section to7, be sanctioned, why is the bequest in this will 


so (H (1841) 1 Cr, & Ph. 274 (280). i 
(2) (1862) 9 M. L A. 123 (135): = 
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bad? It was conceded by counsel for the petitioner that if the 
bequest had been of a sum of money it would have been good, 
unless it was a sum of money that exhausted the whole estate : this 
it was argued, would have been a fraud on the law. In other words 
according to the petitioner the validity of the legacy is dependant 
upon its relative amount. I am unable to perceive any sound prin- 
ciple in this, ” 

Delivering the judgment of the Board, Mr. Ameer Ali saidt :— 

“It is to be observed that the will in this case does not infringe 
the rules which lay down the limitations on the testamentary powers 
‘ofa Hindu. The bequest is to persons who were in existence at the 
time of the testator’s death, and he does not create any estate 
unknown to Hindu law.” _ 

The judgment proceeded to hold that the estate was in the 
widow for -her life, that it could only pass to an adopted son who 
should survive her or to his male issue if he predeceased her leaving 
such issue, and that the gift over was good. On this view there was 
‘a gift by the will ofa prior interest during the widow’s life so that 
the difficulty vanished. 

Ina recent case [Bhugendra Mohan Roy v. Srimutty Purna 
- Sashi Debi (1)] the facts, in the view ultimately taken by the Board, 
raised the present question but their Lordships have accepted the 
suggestion of the appellants’ counsel that as it was not fully argued 
they should not regard that case as precluding the appellants’ con- 
tentions upon this appeal. 

Reviewing the authorities and considering them on principle 
their Lordships are of opinion that the rule which the Board in 
Soorjeemoney's case (2) thought necessary to the existence of effective 
testamentary power and which was explained in the Zagore case (3) 
with reference to the Hindu law of gift is not restricted by further 
conditions intended to meet or to placatea theory which regards 
immediately of effect as a necessary feature of every disposition of 
property. In truth, inheritance is not donation, anda bequest is 
nota donation de presenti between living people. It is to be recog- 
nised that the Hindu law has been greatly influenced by the notion 
of “relinquishment in favour of a sentient being” as the basis of a 
gift and of inheritance, but this principle has not, as their Lordships 
read the previous decisions, been allowed to arrest the development 
of the Hindu law of wills. The doctrine that there must be accept- 


- * See pp. 651 to 653 of L L. R. 41 Cale —Ed. 
+ See p. 498 of I. L. R. 43 Calc.—Ed. 
(1) (1939) L. R. 661. A. 205; 70 C. L. J. 209. 
(2) (1862) 9 M. I. A, 123 (1285). : 
(3) ((872) L. R. Sup. 47; 18 W. R. 959; 9 B. L. R, 377. 
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ance at the time of relinquishment has different values according as 
it is applied to gifts ster vivos or is extended by analogy to bequests 
or inheritance, though by a theory of some refinement heir and 
donee were once thought to be equally governed by the same 
principle. The theory, as has been shown from the judgment of 
Peacock, C. J. in the Tagore case (1), is sometimes put by saying 
that the estate cannot remain in abeyance. “ Thus, it appears that 
property in the heir must arise immediately upon the death 0f the 
ancestor, in the same manner as the property of the ‘donee 
arises immediately upon relinquishment by the donor” (7), 
And Mr. Mayne says of the author of the Mitakshara: 
> Apparently, in the view of Vigynanesvara acceptance was neces- 
sary to complete a gift because according toa Hindu lawyer pro- 
perty can never bein abeyance. It cannot pass out of one until 
itis received by another” [Hindu Law and Usage, 6th Edition, 
1900, paragraph 376, page 484]. But it must needs be admitted 
that the rigour of this theory, even if it be not destructive of all 
future gifts is inconsistent with any recognition of contingent or 
executory bequests, It has effect (save in so far as the legislature 
has abrogated it: Hindu Wills Act, 1870, Hindu Disposition of 
Property Act, 1916), to limit the class of persons who are capable of 
taking under a will, restricting it to persons who either in fact or in 
contemplation of law are in existence at the death of the testator. 
But in their Lordships’ judgment it does not remain as a further 
obstruction to the taking by such persons of a beneficial interest 
known to and permitted by the law. Indeed, if an estate in remain- 
der can be limited to take effect on the natural determination of a 
life estate and may be so limited upon a condition which may 
never be fulfilled ; if a gift over on condition may be good though 
in defeasance of an absolute estate granted by the will, there 
is no principle of Hindu law to be saved by refusing to recognise a 
limitation to take effect upon condition in the future because 
it lacks “support” from a particular estate, 


. It cannot be disputed that if a conditional limitation is invalid 
the interest, unless otherwise disposed of by the will, must go to 
the heir. But if limited interests are to be recognised their Lord- 
ships see no reason to hold that because a prior interest goes 
to the heir as such a conditional limitation or any other limitation 
is bad at Hindu law. 


f 


The principle of Hindu law which prevents an estate being in 


(1) (1869) 4 B. L. R, O, C, j. 103, 


> 
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abeyance is an important doctrine of the law of inheritance and 
it has important consequences as regards adoption. The rule is 
that the right of succession vests immediately on the death of 
the owner, Apart from the case of a child en ventre sa mere or 
of an adopted child, the estate once vested in an heir will not 
be divested by the subsequent birth of a person who would have 
-been a preferable heir had he been alive at the time of the death 
of the last owner [Kalidas Das v. Krishna Chandra Das (1); 
Kaily Prosonno Ghose v, Gocool Chunder Mitter (2); Nilcomul v. 
Jotendvo Mohan Lahiri (3). 


In like manner, though the doctrine is not really the same, 
delivery in some sense is necessary at Hindu law to distinguish 
the completed gift from the mere promise, But neither of these 
doctrines nor yet the principle that a man cannot devise an interest 
of a nature and quality unknown to the Hindu law (eg. descendible 
in a manner unknown to that Jaw) conflict with the principle that 
where there is a will the heir can as such take only that part of 
the testator’s property which is not disposed of by the will, “He 
will take by descent and by his right of inheritance whatever is 
not validly disposed of by the will and given to some other 
person.” [Sir Barnes Peacock in the Zagore case (3) ] Their 
Lordships are in full agreement with Fletcher, J. and Jenkins, C. J. 
[Bhupendra Krishna Ghose v, Amarendra Nath Dey (supra)| (6) 
in rejecting the contention that a testator’s directions to regulate 
the devolution of his property though within the limits laid down 
by the law will fail ifthe heir takes any interest immediately upon 
the death of the testator. This contention is not warranted by 
anything in the Board’s judgment in the Zagore case (4) and, as 
Jenkins. C., J. noticed, is founded on a fallacy ; for it assumes 
that the complete interest in the property has devolved on the 
heir, which is the very point in dispute. Full weight must also 
be given on this part of the argument to the consideration that 
not only are testators allowed to dispose of limited interests-=as 
Sir Robert Collier said “limited interests are common enough” 
[Sm, Kristoromoney Dossee y, Maharajah Norendro Krishna Baka- 
door (7) \-~but that there is no distinction in Hindu law for the 


(1) (1869) 2 Beng. L. R. F. B,.109. 
` (2) (1877) LL. R. 2 Cale, 295. 
(3) (1881) LL. R. 7 Calc. 178; 8C, L. R. 401. 


(4) (1869) 4 Ben, L. R. 103 O, C. J. 103 (187)- 

(s) (1872) L. R. Sup. 47 ; 18 W. R, 359 ; 9 B. L. R, 377. 
(6) (1913) 1. L, R. 41 Calc. 642. 

(7) (1888) L, R. 161. A. 29 ; I L, R, 16 Calc. 383. 
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present purpose between moveable and immove able: property. On 
this point also the reasoning of Jenkins, C. J; appears to their 


Lordships to have much force. Its cogency is independent of-any , 


inference which might- be drawn from assumptions made by ‘the’ . - 


Indian legislature in the Hindu Wills Act 1870—~an - enactment ` 
passed after the Zagore case (x) had heen decided in the High 
Court: put betore ‘it had been oer With by the Judicial Coni- i 


mittèe. ` l ' iji ". 
The careful arguments of learned counsel on both sided 3 in | 


“the present case have been made clear different implications of 
the principle, so often'appealed to, that an estate cannot remain 


in abeyance. The result, however, is that the objections taken 


“on behalf of the appellants to the bequest to the Roopchand 


-Dhur ' Trust fail and their Lordships must humbly advise His 
. Majesty that this appeal should be dismissed, ae appellants 
-will pay the costs of respondent No, 1. 

Giles and Hunter» Solicitors for the Kena. l 

Morgan, Price. Marley and Rugg: Solicitors for the Respon- 
dents. ; 


R C. C Appeal dismissed, 


(x) (1869) 4 Beng. L. R, O. C. J. 103. 
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PRESENT: Viscount Maugham, Lord Porter and Sir 
Géorge Rankin. 


HORI RAM SINGH: 


Ve 


8 


THE KING EMPEROR, 


[FROM THE FEDERAL COURT OF INDIA] 


Pyotêduze-— Federal CourtAppeals to Privy CouncilOnly admissible in 
substantial cases. 
Appeals from the Federal Court of India to the Privy Council should he 
admitted only in cases of real substance. 
Appeal was Aeld inadmissible on the ground that it arose only ont of the cons- 
truction of a very exceptional section ot the Government of India Act, 1935 the 
question raising a technical point and one which would have no application in 


_the future. 


Petition for special leave to appeal from a judgment and order 
of the Federal Court of India dated April rath, 1939, partly reverse 
ing and partly affirming a judgment and order of the High Coutt 


at Lahore, dated October 2oth, 1938. 


” 


The petitioner, Dr. Hori Ram Singh, was a sub-assistant 
Surgeon in charge of the rural hospital at Mithankot, India. On 
September, roth, r927 he was charged in the Court of the First 
Class Magistrate at Dera Ghazi Khan for that (a), béing a public 
servant and in such edpacity entrusted with medicines of the 
hospital at Mithankot, Le committed a criminal breach of trust 
in respect of certain named medicines to the value of Rs. 7-8 a. 
thereby committing an offence punishable under Section 409 of 
the Indian Pénal Code ; ahd (b), beirg a public servant, he wilfully 
and with intent to defraud omitted to record entries in the stock 
books óf medicines and thereby committed an offence punishable 
under Section 477A of the Indian Penal Code. 


The Madgisttate’ “having found the petitioner guilty on both 
charges, sentenced him to 6 months’ rigorous imprisonment on 
each Céunt, thé sentences to run concurrently, On appeal, the 
Sessions Judge of Dera Ghazi Khan acquitted him on thë ground 


“that under Section 27o0(z) of the Goverriment of India Act, 1938, 
` thé’ consent of the Governor was nécessary before proceedings 


Gotild bè instituted against the petitione?, 
Ör appéal by the Crown from that ruling, a Criminal Division 


“ Bétich of the High Couit, Lahore, set aside the order .of acquittal 


307 


January, 18, 
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PG on the ground that Section 270(1) did not apply.- The Court 
1940. was of opinion that the description in the sub-section ‘any act 


Hori Ram Singh done......in the execution of his duty’ could not as a matter of. lan- 


guage be made to apply to an act which was clearly a direliction of 
The King- E mperor 


nra the petitioners duty as such. The High Court accordingly made 
an order directing the Sessions Judge to try the charges on their ` 
merits 


The petitioner next applied for and was granted a certificate 
for appeal to the Federal Court of India, which held that the 
consent of the Governor was not necessary in respect of the ‘charge 
under Section 409 of the Penal Code since thé acts in respect 
of which the petitioner was prosecuted under that section could 
not be regarded as acts done on purported to be done in execution 
of the petitioner’s duty. The Court, however, held that. the 
Governor’s consent was necessary in respect of the charge under 
Section 477A of the Code. Accordingly an order was made 
directing the case under Section 409 to be remitted to the Sessions 
Judge for hearing on the merits, and quashing for want of jurisdic- 
tion the proceedings under Section 477A in the abpehce of the 
Governor's consent. 


The Federal Court jaring refused the petitioner leave to appeal 
against that order to His Majesty in Council, he now applied to 
the Board for special leave to appeal. 


Robert Gibson, K.C. C. and J, Colombos, for the Petitioner. 


G. D. Roberts, K, C. and W. Wallach, for the Crown, were not 
called upon to argue, 


Their Lordships judgment was delivered by ` 


January; 18. Viscount Maugbam:—Their Lordships do not require to 
mae hear Counsel for the Crown. 


This is an application for special leave to appeal ix forma 
pauperis trom a judgment of the Federal Court of India, and 
it has the distinction of being the first application for such leave 
from that Court. 


The question which arises is as to the true construction of 
Section 270, sub-section 1, of the Governmentiof India Act, 1935. 
It is in these termse ‘No proceedings, civil or criminal, shall be 
instituted against any person in respect of any act done or purport- 
ing to be done in execution of his duty asa servant of the Crown 
in India or Burma before the relevant date,” which is the rst 
April, 1937, “except with the consent,” putting it shortly as apply- 
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ing to this particular case, “of the Governor” of the Province in oe 
which the petitioner was emplyed. It is perfectly clear, therefore, 1940. 


that this section is in the nature of an exceptional section which Hori Ram Singh 
is intended to afford some measure of protection to certain public V. 
‘ ' i The King-Emperor. 
servants in relation to acts done or purported to be done in execu- as 
tion of their duty, being Acts done before the date in question. Lord Maugham. 
Their Lordships ought not to forget the fact that the matter 
‘has been before the Federal Court. and that an appeal from the 
Federal Court should not lightly be admitted by this Board, and: 
should only be admitted if it arises in a really substantial case. 
In this case it does not seem to their Lordships that the matter 
is anything but One concerned with the construction of a very 
_exceptional section which will have no application in the future, 
„and it is a technical point. They have had the view of the Federal 
‘Court with regard to it and, having regard to; all the circumstances 
of the case and bearing in mind the ingenious argument which 
has been presented to them, they do not think that this is a case 
in which their Lordships should advise His Majesty to grant leave 
to appeal. In those tircumstances, the application for leave must 
be dismissed, The Council Office fees will be remitted as it is 
a petition in forma pauperis, but otherwise there will be no order 
as to costs. 


Hy. S. L, Polak & Co.: Solicitors for the Appellant. 
Solicitor, India Office : Solicitors for the Respondent. 
RG G «| Petition dismissed, 
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ORIGINAL CIVIL. 
Before Mr. Justice A. N. Sen, 
RAI SAHEB PANCHANAN GANGULY 


CiviL, 


1949. 


ww 
January, 15. 


a, 
RAI BAHADUR KALIPADA BANERJEE.* 





Building contract —Estimate giving rates to be charged as also the amount of 
work to be done and matertals to be supplied—Schedule of rates only and not 
a contract on a lump sum basis, 


Where a bulding contract consisted of two parts, the first part dealing with 


* Original Suit No, 372 of 1934. 


319 THE CALCUTTA LAW JOURNAL. [Vow 71. 


CIVIL. the terms and conditions under which the work was to bedone, and the second 
1049. part forming a document which was headed as an estimate ; and the estimate nat 
= only gave the rates to be charged for the different items of work or materials but 


Rai Saheb Pancha- also mentioned the amount of work to be done and materials to be supplied, 
pan Tangi and further all the items were totalled together and the sum total was stated as 
Rai Bahadur Kali.” the cost of the various items ; and the only clause in the contract regarding 
pada Banerjee. the remuneration of the contractor ran as follows :-="f The owner shall pay 
~ to the contractor for the work actually done according to the rates provided for 
various items in the schedule of rates hereto annexed and in case of items of work 
for which no provision has, been made in the said schedule, the contractor shall be 
entitled to be paid market rates of the actual cost with an establishment charge 

of five per cent and a profit of ten per cent’? ; 


Held, that the estimate was nothing but a schedule of rates. although it also 
mentioned the amount of work to be done and the amount of materials to be 
supplied ; that the estimate amounted only to this the contractor intimated to 
the owner that he would charge at the rates mentioned in‘ the estimate for a 
building of the dimensions given in the estimate and nothing more ; and that it 
did not indicate that the contractor undertook to build the house on a lump sum 
basis. 


Fanieson ve M'Innes (1}and Coughlan Mayo v, Wilmot aga Victoria City 
:Corporation (2) followed. 


Application for discharging a Report made by a Special 
Referee. 


Suit for recovery of a sum of money due under certain bills toa 
building contractor. 


The material facts will appear from the judgment. 
Messrs. P. C. Ghose and M. N, Banerjee for the Plaintiff. 
Messrs. B. C. Ghose and S, Banerjee for the Defendant. 
The judgment of the Court was as follows; 


ee Sen, J. This is an application by the défendant for discharg- 
a F ing a report made by a Special Referee. 


The plaintiff is a building contractor, The defendant engaged 
the plaintiff to build a house for him. According to the plaintiff, 
the building cost Rs. 44,433-6-6, and out of this sum the defendant 
paid him Rs, 30,500 leaving a balance of Rs. 13,936-6-6. For this 
sum he made out a bill, being bill No. 429, and represented it to 
the defendant on June 21, 1931. In addition to this the plaintiff 
claims to haye dong plumbing work for the defendant the cost of 
which amounted to Rs, 2,284-9-3. For this sum a bill, being 


(1) (1887) 15 R (Court of Sess.) 17, 
(2) (1895) 4 B. Ç. R, 20, 
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No. 430, was presented to the defendant on the same date. There- 
after the defendant made two several payments of Rs, 2,000 each. 
The plaintiff claimed the sum of Rs. 42,217-15-9 as being the 
balance due On the abovementioned bills and the sum of Rs. 3,820- 
2-7 as being due fcr interest at 12 per cent. 

Various defences were taken, among which the following only 
need be noticed. The défendant said that the contract was a lump 
sum contract, and that the plaintiff could not recover more than the 
amount mentioned in the contract deed, that the work was not 
properly done, that some of the items of work were done without 
authority, and that the plaintiff was not entitled to get any sum by 
way of interest. 

By consent of parties there was a reference made toa Special 
Referee who is an Engineer and the scope of the reference is stated 
in the terms of settlemsnt thus :— 

“ By consent, referred to Mr, Subodh Kumar Ray, p E, (of 
Associated Engineers Limited, of No. 14, Clive Street, Calcutta) as 
"a Special Referee to enquire and report what amount, if any, is due 
to the plaintiff for erecting and building dwelling house upon plot 
No. 355 of the Improvement Trust Scheme XVB as per contract 
dated roth August, 1930. In making the said enquiry the said 
Special Referee will go into the objections taken and raised by the 
defendant in his written statement with reference to the said work 
and to the two bills of the plaintiff. tis admitted by the parties 
that Rs. 34,500 has already been paid by the defendant to the 
plaintit.” 

The learned Special Referee has made a report in which he finds 
thata sum of Rs. 11,210 is due by defendant on both the bills 
Nos, 429 and 430. He refused to make any report regarding the 
claim for interest on the ground that the question was not within the 
scope Of the reference. 

Mr. P. C. Ghose appearing on behalf of the defendant takes 
exception to the report on the following two grounds ;— 

1, He says that the question as to what was due for the plumb- 
ing work was not a matter which is within the scope of the reference 
and that the Special Referee should not have gone into the question 
of the dues on bill No. 430. 


2. Hecontends that the basis of the Special Referee’s calcu- 
lation so far as bill No. 429 is concerned is wrong inasmuch as he 
has construed the contract between the parties to be a measure and 

-yalue contract or arate contract whereas asa matter of fact the 
contract was a lump sum contract, 
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He says frankly that he has nothing to urge against the findings 
of the Special Referee that the work was properly done or ‘with 
respect to his findings that there was extra work done which was 
authorised by his client or to the other findings of fact. All that he 
contends is that the Special Referee went wrong in his mode of 
measurement and basis of calculation as he misdirected himself into 
holding that the contract was a rate contract and {not a lump sum 
contract. Mr. Ghose says, thatthe Special Referee should have 
ascertained first what the measurements were according to the terms 
of the contract and then taken the actual measurements. If there 
was any excess found the Special Referee should have ascertained 
whether the excess was due to miscalculation on the part of the 
plaintiff at the time of making the contract, or to additional works 
authorised by the defendant. Ifit was due to miscalculation he 
should not allow anything to the plaintiff for the extra work, the 
contract being a lump sum contract. It was only if he found that 
the excess in the measurement was due to extra authorised work 
that he should make the plaintiff liable to pay for it. He points out 
that the Special Referee has not done this, but has measured the 
building as it stands, and io deciding whether the defendant should 
pay for the extra work done, on material supplied, he has not 
ascertained how much of this extra work or materials was -due to 
miscalculation, and how much to extra authorised work, He 
states quite clearly aod frankly that he has no other objection to 
the Special Referee’s report, and that if it be found that the con- 
tract was not a lump sum contract but a rate contract, he can 
have ro objection either to the method of calculation or to the 
Special Referee’s conclusions as to the amount due from his client 
with respect to bill No. 429. 


There is no substance in the first ground, and indeed, it was 
not seriously pressed. It is admitted that the plaintiff did 
plumbing work for the defendant and that his plumbing work was 
authorised. Now the plaintiff has based his claim on two bills, 
namely, bills Nos. 429 and 430. The bill for plumbing is bill 
No. 430. The terms of settlement are quite clear. The parties 
agreed that “in making the said enquiries the said Special Referee 
will go into the objections taken and raised by the defendant in 
his written statement with reference to the said work and to the 
two bills of the plaintif} XI hold, therefore, that the Special 
Referee was fully empowered to decide what was due on bill 
No. 430. There is no other objection as regards the eae of 
the Special Referee on this bill, 
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With respect to the second objection, Iam of opinion that it 
must also fail. The contract consists of two parts, the first part deals 
.with the terms and conditions under which the work was to be done 
and the second part consists of a document which is headed as an 
“estimate” and which. the plaintiff contends is only a schedule 
.of rates. Now, in the contract itself there is no indication that 
it was a lump sum contract, It is nowhere stated in the contract 
that the building was to be erected ata cost of any definite sum 
of money or that the plaintiff would be entitled to claim any lump 
sum as the price of his work on completion of the building. The 
first paragraph of the contract says, that the contractor should 
erect and build a dwelling house “in accordance with the plans, 
sections, elevation and specifications signed by both the parties 
|. and hereto annexed, subject to such directions as hereinafter 
mentioned.” There is no reference here to the estimate or to 
any lump sum. . The “directions hereinafter mentioned” relate to 
-yarious matters and in none of them is there any mention of a 
lump sum.. Clause 6 of the contract is important, and in my 
: Opinion it is fatal to the claims of the defendant. It runs as 
follows -— 

“The owner shall pay to the contractor for the work actually 
done according to the rates provided for various items in the 
schedule of rates hereto annexed and in case of items of work 
.for which no provision has been made in the said schedule, the 
contractor should be entitled to be paid market rates of the 
‘actual cost with an establishment charge of five percent anda 
profit of ten per cent.” 

I have not been able to find any clause inthe body of the 
- contract from which it may be inferred that this was a lump sum 
contract, on the contrary the terms of the contract are those to 
“be found in a measure and value or rate: contract. Mr. Ghose 
.for the defendant relies entirely on the estimate for his contention 
that this wasa lump sum contract. He points out that the esti- 
- mate does not give merely the rates to be charged for the different 
items of work or materials but also mentions the amount of work 
to be done and materials to be supplied. He points out further that 
all the items are totalled together and a sum of Rs, 35, 384-ro-9 
is given as the total of the cost of the various items, He com 
tends that this estimate is part of the contract and that if the 
contract is read together with the estimate the only conclusion 
-that can be drawn is that this was a lump sum contract. As 
e regards clause 6 of the contract Mr. Ghose argues that it should 
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be read as having reference only to clause 5 of the contract which 
provides for additional work which may be required to be done 
and that it should not be interpreted as having any application to 
work which is mentioned in the estimate, plans, sections, elevation 
and specifications. Clause 5 runs as follows :-— 

“Tf the owner shall require any deviation from the said dfaw- 
ings, plans and specifications or any additional or other work to 
be done other than those described or provided therein the 
contractor will carry out the work according to such requirements 
and do the additional or other work to be done ina substantial 
and workmanlike manner within such additional time as may be 
“agreed upon at the timé and in thé absence of such agreement the 
contractor shall be entitled to such additional time to complete 
the whole work as may be reasonable.” i 

Mr, Ghose argues that the provision in clause 6 that payment 
would be for work actually done refeis only to extra or additional 
work, and not to the work already specified in the estimidte or 
plans. The short answer to this is that clause 6 nowhere states 
this. It is general in terms and it expressly provides for payment 
for work mentioned in the schedule of rates or estimate-and also 
for work “for which no provision has been made ih the said sche- 
dule.” I seeno reason to read into it restrictions which afè Hot 
there. The mere fact that the estiniaté attached to the contract 
mentions not only rates but also the amount of work to be dotie 
and materials to be supplied would not in my opinion justify me 
in restricting the effect of clause 6.to the possible extra work 
contemplated in clause 5, As I have said before nowhéfe in 
the contract is it said that the contract was a lump sum contract 
or that the contractor would be entitled to be paid only the sum 
mentioned in the estimate. It is in clause 6 alone of the contract 
that any mention is made of how the remuneration of the contractor 
isto be calculated. Nowhere else in the contract is there any 


. reference either to the amount of remuneration or to the basis of 


its calculations, Clause 6 must thereforé be of general applica- 
tion. It cannot be restricted to clause 5 orly; Although the 
annexure to the contract. on which Mr. Ghose relies is headed 
‘estimate’, it is described in clauses 6 and 9 of the cOntract as 


.a "schedule of rates” and it is treated as stich. 


In my opinion the estimate is nothing but a schedule of rates 
‘although it also mentions the amotint of work to bé donë and 
the amount of tiaterials to bé supplied. It does not in my opinion 
indicate that thé contractor undertook to build thé House oña 
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lump sum basis. The estimate amounts only to this that the 
contractor intimated to the owner that he would charge at the 
rates mentioned in the estimate for a building of the dimensions 
given inthe estimate and nothing more, I am supported in this 
view by the interpretation given to two similar contracts in two 
cases referred to by counsel on behalf of the contractor, They 
are Jamieson v. M'Innes (1) and Coughlan & Mayo ve Wilmot & 
Victoria City Corporation (2). The cases are referred to in 
footnotes K & M at p. 365 of the English & Empire Digest, vol. 7. 
The first case is summarised thus in the Digest :-— 

“A builder, by offer appended toa schedule, offered to do the 
mason work of a proposed tenement, “agreeably to plans thereof 
now sbown to the extent of this schedule,” for a certain sum. 
The schedule, to which this latter was annexed, gave the estimated 
quantities of work required, and the offerer inserted the rate at 
which he proposed to do each item, adding a calculation of the 
Cost, of each item at that rate, and a summation at the end of the 
total cost, being the sum in the offer. Full power. was reserved 
tothe proprietor to alter the quantity of work required, and the 
work was to be measured when finished and charged at schedule 
rates, or others corresponding thereto, in proportion to the lump 
Sum in the letter of offer. The offeror made an undercalculation 
in bringing out the. cost of one item: Held: the contract was 
a contract according to the schedule rates, and not a contract fora 
dump .sum and the offercr was not barred by his error from claiming 
‘the full sum brought out at his rates” 

- The facts of this English case and the one under consideration 
‘are similar and. the principle of interpretation of the contract of 
‘that case would apply to the present one. The facts of the 
second case are not quite su similar but there also though a lump 
sum was mentioned it was held that the contract was nota lump 
sum contract but a tate contract, 

I hold that the second ground bas also failed. The other 
, grounds taken in the petition have been abandoned. The appli 
.cation is therefore dismissed with costs as of a hearing, The 
report of the Special Referee stands confirmed. Certified for 
two counsel. l 

Basu & Co.: Attorneys for the Plaintif, 

A. D. Banerjee; Attorney for the Defendant. 

D R IG Application dismissed. 

(1) (1887) 15 R, (Court of Sess.) 17. *(2) (1895) 4 B. C, R. 20, 
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CIVIL REVISION. 


Before Mr. Justice Syed Nasim Ali and Mr, Justice 
B, N., Rau, 


MADAN LAL JHUN JHUNWALLA 
De 


LIEUTENANT (NOW CAPTAIN) HIS HIGHNESS 
THE NAWAB SYED REZA ALI KHAN 
BAHADUR MUSTAID JUNG, RULER 
OF RUNPUR ESTATE OF RAUNPUR 
IN THE UNITED PROVINCES 
OF AGRA AND OUDH.* 


Civil Procedure Code (Act V of 1908), sections 86, 144—Rule of procedure— 
Provincial Insolvency Act, (Central Act V of 1920) sections 12, 18, provision 
of, if converts a petition of insolvency into a plaint— Provincial Insolvency 
Act, section 75 (1), tf confers a right of appeal, 


Section 86 of the Civil Procedure Code, 1908, is not applicable to insolvency 
proceedings initiated by a petitioning debtor, merely by reason of the fact that a 
Sovereign Prince or a Ruling Chief is one of the creditors, 


The rule relating to the protection of Sovereign Princes and Ruling Chiefs as 
embodied in section 86 of the Civil Procedure Code, 1908, is not a rule of pros 
cedure as contemplated by section 141 of the Code, 


Sections 12 and 18 of the Provincial Insolvency Act 1920, do not convert an 
insolvency petition into a plaint ; they simply make some specific provisions in 
the Civil Procedure Code reiating to plaints applicable to insolvency petitions, 


Par Rau, F.: Section 75 (1) of the Provincial Insolvency Act confers a 
right of appeal against an order deciding the preliminary issue of jurisdiction, 
and the fact that the final order of adjudication is made before the-filing of the 
appeal does not take away the said right. 


Martin Coles Harman v, The - Oficial Receiver, The FPetitioning Creditors 
and The Trustee (1); Chung Chi Cheung v. The King (2); Compania Naviera 
Vascongado v. 5, S. Cristina (3) ; Dug’ Development Company v. Government of 


. Kelantan (4); Gaekwar Baroda State Railway v, Hafis Habib-ul-Hug (5) ; 


Statham v. Statham (6); Boger v. Boger (7); The Advocate General of Bombay 


* Civil Revision Case No, 1079 of 1999. against the order of H., G.S. Bivar, 
Esq., District Judge, of Burdwan, dated 29th June, 19036; against the, order of 
J. P. Banerjee, Esq., Subordinate Judge of Asansol, dated 2th April, 1939. 

(1) [1934] A. C, 245. (2) [r939] A. C. 160. 

(3) [1938] A> C. 485. (4) [1924] A. C. 797 (799): 

(5) [1938] L. R. 65 1. A, 182; 67 C. L. J.. 254. 

(6) [19121 P. 92, . (7) [1988] P. 308: 


¢ 
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v. Ameerchand (1); Hiphinstone v, Bedreechand (2); Secretary of State in 
Council of India y. Kamachee Boye Sahaba (3); The " Parliament. Beige” 
(4) ; Duke af Brunswick v. The King of Hanover (5) and In Re Russian 
Rank for Foreign Trade (6) referred to, 

Appeal by the Petitioner, 

Application for insolvency by the Petitioning Debtor. 

The material facts will appear from the judgment. 


Messrs. Bankim Chandra Mookesjee and Muktipada Chatterjee 
for the Petitioner, 


Messrs. S, M. Bose and -Pannalal Chatterjee for the Opposite 
Party, 

C. A. Ve 

The judgmen ts of the Court were as follows; 

Nasim Ali, J. s-On September 1, 1938, the petitioner, herein- 
after referred to as the debtor, filed a petition in the Court of the 
Subordinate Judge at Asansol for being adjudicated insolvent under 
the provisions of the Provincial Insolvency Act. In this petition 
the opposite party who isa Ruling Chief, hereinafter referred to as 
the creditor, -was stated to be his only créditor to whom he was 
indebted to the extent of Rs. 90,102-2-ro on account of a decree for 
refits and taxes in respect of certain houses in the town of Calcutta 
obtained by the opposite party against him on the Original Side of 
this Court in Suit No. 1632 of 1932. Notice of this insolvency 
petition was given to the creditos in the manner prescribed by rules 
made under the Provincial Insolvency Act. On the 14th November, 
1938 the creditor appeared and applied for time to file his objec- 

‘tions. This application was allowed and the creditor was given 
time till the sth December, 1938 to file his objections. The 
creditor, however, did not do thison that date and the case was 
adjourned thrice in order to enable him to file his objections. On 
the 24th January, 1939, the creditor filed his objections stating, 
inier alia, that the Court has no jurisdiction to try the proceeding 
and that he was not made a party in the proper way. The Advocate 
for the creditor onthat date asked the ‘Subordinate Judge to try 
the issue of jurisdiction first. The Subordinate Judge thereupon 
fixed the 7th-of February, 1939 for the hearing of this matter. On 


(1) (1829) 1 Knapp, P. C, 29n, 
(2) (1830) 1 Knapp. P, C. 316, 
(3) (1859) 13 Moo. P. C. 22. 
(4) (1880) Le R. 5 P, D, 197. 
(5) (1844) 6 Beav. 1. 

(6) £1933] 1 Ch. 745¢ 
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oan this last mentioned date he heard the parties and on the oth Febru- 
1939. ary, came to the conclusion that the insolvency petition could not 
Madan Lal Jhun proceed as it was filed without the consent of the Governor-General 
Jhunwalla in Council under section 86(1) of the Code of Civil Procedure, On 


Nawab Syed Reza the 7th March, 1939 the debtor applied for review of this decision. 
sg Foe earl Notice of this application was given to the creditor, On the 2sth 
ji April, 1939, the learned Subordinate Judge came to the conclusion 
Nasini A: 7. that the insolvency petition was maintainable without the previous 
consent of the Governor-General in Council and adjourned the case 
to the 22nd May, 1939 for hearing on the merits. On the 22nd 
May, 1939, the Subordinate Judge found that the debts of the 
.debtor exceeded Rs, goo and that he was unable to pay his debts, 
-He, accordingly, made the usual order of adjudication. On the 
24th May, 1939 the creditor appealed to the District Judge of 
Burdwan against the decision of the Subordinate Judge dated the 
2sth April, 1939. He, however, did not appeal against the order 
of adjudication made on the aand May, 1939. On the 2oth June, 
1939, the District Judge allowed the appeal and dismissed the 
insolvency proceedings as he was of opinion that section 86 of the 
Code was a bar in view of the fact that the previous consent of the 
Crown representative was not taken. On the 4th July, 1939, the 
debtor obtained the present Rule for revision of this order by this 
Court under section 115 of the Code. 

The reasons given by the learned District Judge in support of 
his decision are :— 

(a) The insolvency petition is to be taken as a plaint in view of 
the provisions of sections 18, 19{2) ands of the Provincial Insol- 
vency Act ; 

AND 
(b) The prayer of the debtor for being adjudicated an insolvent 
_ amounts to a declaration that the debtor was unable to pay his debts 
and that they would be extinguished after the declaration of such 
dividends as the Rece iver declared. 

Section 86 of the Civil Procedure Code, so far as it is relevant 
for the purpose of the present Rule, as amended by the Government 
of India (Adaptation of Indian Laws) Order, 1937 is in these 
terms s— | 

“ Any such Prince (Sovereign Prince) or Chief (Ruling Chief) 
and any ambassador or envoy of a foreign state may, in the case of 
the Ruling Chief of an Indian state with the consent of the Crown 
Representative certified by the signature of the Political Secretary, 
and in any other case with the consent of the Central Government, 
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certified by the signature of a Secretary to that Government but not tn 
without such congent, be sued in any competent Court. ” 1939. 
This section in terms apply only to suits. The expression ‘suit? Madan Lal Jhun 
has not been defined in the Code. By section 26 of the Civil Pro- Jhunwalla 


cedure Code, every suit is to be instituted by the presentationof a Nawab Syed Reza 
plaint or in such othet manner as may be prescribed. Excepting ^ô" Rhee nana 
the presentation of a plaint, no other mode of instituting suits has Nasim Ali, F. 
yet been prescribed. A proceeding that does not commence with a Se 
plaint is, therefore, not a suit, An insolvency proceeding is started 

not by the presentation of a plaint but by the presentation of a peti- 

tion, By section r2 of the Provincial Insolvency Act, every insol- 

vency petition is to be in writing and is to be signed and verified 

in the manner prescribed by the Civil Procedure Code, 1908, for 

signing and verifying plaints. Section 18 of this Act provides that 

the procedure laid down in the Code of Civil Procedure, :908, with 

respect to the admission of plaints, stall, so far as it is applicable, 

be followed in the case of insolvency petitions. These provisions, 

in my opinion, do not convert an insolvency petition into a plaint, 

They simply make some specific provisions- in the Code relating to 

plaints applicable to insolvency petitions. 


Section ro(2) of the Provincial Insolvency Act simply speaks 
of a notice of an order to the creditor and not of a summons on 
the defendant. 


By Section 5 of the Insolvency Act, the Insolvency Court, 
subject to the provisions of that Act, is given the same powers and 
is required to follow the same procedure as it has and follows in 
the exercise of original civil jurisdiction. 


Section 141 of the Code lays down that the procedure provided 
in the Civil Procedure Code in regard to suits shall be followed, 
as far as it can be made applicable, in all proceedings in any Court 
of civil jurisdiction, 

If by the combined operation of the two last mentioned 
sections all the provisions of the Code relating to suits are to be 
attracted to insolvency proceedings, the provisions of the Insol- 
vency Act making certain specific provisions of the Code appli- 
cable to insolvency proceedings would be wholly redundant. The 
Insolvency Act authorises the Insolvency Court to give notice 
of the date of the hearing of the insolvency petition to all creditors 
and debtors, irrespective of the question whether they are Sovereign 

, Princes or Ruling Chiefs. The rule relating to the protection cf 
. Sovereign Prinçes and Ruling Chiefs from being sued as embodied 
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in Section 86 of the Civil Procedure Code is not, in my opinion, 
a rule of procedure as contemplated by Section 141 of the Code. 

I, accordingly, make the Rule absolute and set aside the order 
of the District Judge dated the 29th June, 1939. 

The petitioner is entitled to his costs, Hearing fee, three gold 
moburs. 

Rau, J. :—The petitioner who has obtained this Rule was 
adjudged an insolvent by the Subordinate Judge of Asansol on May, 
22nd, 1939, upon his own petition, the sole creditor mentioned in 
the petition being the opposite party, who is the Ruler of the State 
of Runpur. Before passing the final order of adjudication, the 
Subordinate Judge decided a preliminary point relating to juris- 
Giction. At first on February gth, 1939, he appears to have 
taken the views that the petition could not proceed without a 
certificate under Section 86 of the Code of Civil Procedure, since 
the Ruler of Runpur was a Sovereign Prince or Ruling Chief 
within the meaning of that section. Later, on April 25, 1939, the 
Subordinate Judge reviewed this decision and held that the peti- 
tion could proceed without any certificate. He accordingly pro- 
ceeded with the hearing of the petition and, as already stated, 
on May, 220d 1939, made the order of adjudication. Two. days 
later ie, on May 24, 1939, the Ruler preferred an appeal to 
the District Judge of Burdwan against the Subordrnate Judge's 
order of April 25th, 1939, on the point of jurisdiction, The 
District Judge allowed the appeal, holding that in the absence 
of a certificate under Section 86 of the Code of Civil Procedure 
the Subordinate Judge had no jurisdiction. It is against this order 
of the District Judge that the present Rule is directed. 


A preliminary point which the Advocate for the petitioner has 
taken may first be disposed of, It will be seen that there has 
been no appeal against the order of adjudication itself; the Ruler 
of Runpur appealed only against the Subordinate Judge’s decision 
on the point of jurisdiction, although at the time the appeal was 
preferred, the order of adjudication had already been made. The 
limitation for appeal against the order of adjudication has already 
expired and accordingly it is contended by the Advocate for the 
petitioner that ‘the order of adjudication has already become final 
and that in the circumstances, the decision of the Subordinate 
Judge on the preliminary issue of jurisdiction must necessarily 
stand. Counsel for the Ruler contends onthe other hand that 
under Section 75(1) of the Provincial Insolvency Act (Central 
Act V of 1920) he has a right, as a person aggrieved by the deci. 
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sion on the point of jurisdiction, to appeal against that decision 
and was under no obligation to appeal only against the final order 
of adjudication. .He argues that if he succeeds in his contention 
that the proceedings were without jurisdiction, the order of adjudi- 
cation must necessarily become a nullity. 

I think this contention is correct. Thè relevant portion of 
Section 75(1) of the Act provides that any creditor aggrieved by a 
decision come to in the exercise of insolvency jurisdiction by a 
Court subordinate to a District Court may appeal to the District 
Court. Now, whatever may be the position under this section in 
regard to interlocutory decisions in general, it seems to me that 
in regard to a decision on so fundamental an issue as that of juris- 
diction, it does not confer a right of appeal. Speaking generally 
and not with reference to this particular case, there is no reason 
why a party should be compelled to wait for the proceedings to 
terminate in a final order if he can show at an early stage that 
they are without jurisdiction and thereby put an immediate end 
to them. In this particular case it so happens that the Subordinate 
Judge had made the order of adjudicgtion two days before the 
creditor appealed to the District Judge on the question of juris- 


diction but if, the right to appeal on the question of jurisdiction: 


exists, as I have endeavoured to show that it does exist, the fact 
that the final order had already been made does not take it 
away. 

In a recent case before the House of Lords, Martin Coles 
Harman v, The Official Receiver, The Petitioning Creditors and 
The Toustee (1), it appears to have been unanimously held that 
if an order was without jurisdiction and, therefore, a complete 
nullity, the Appellate Court had no jurisdiction to deal with it. 
In view of this pronouncement, an appellant who seeks to attack 
an order on the ground of want of jurisdiction may well prefer, 
whenever possible, not to attack the order itself, but rather to 
attack the antecedent decision on the question of jurisdiction. In 
the present case such a course is made possible by the language 
of Section 75(1). | 

I now pass on to the other questions raised. The main quese 
tion for consideration is whether Section 86 of the Code of Civil 
Procedure operates asa bar to the insolvency proceedings initiated 
‘by the petitioner’s petition. Section 86 of the Code, so far as it 
is relevant for our present purposes, provides that any Ruling Chief 
of an Indian State may with the consent of the Crown Representa: 


(1) [1934] A. C. 245. 
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tive, but not without such consent, be sued’ in any competent Court. 
The word used in the section is “sued.” In the present case 
there has been no “ suit” strictly so called, but it is contended 
on behalf of the Ruler that Section 141 of the Code makes the 
same rule applicable to proceedings other than suits and, therefore, 
to insolvency proceedings. This section states that the procedure 
provided in the Code in regard to suits shall be followed, as far as 
it can be made applicable, in all proceedings in any Court of Civil 
jurisdiction. I shall assume for the moment that directly by virtue 
of its own terms, or indirectly by virtue of Section s(x) of the 
Provincial Insolvency Act, Section 141 of the Code governs insol- 
vency proccedings. The question nevertheless arises whether the 
provisions of Section 86, which, as already stated, apply in terms 
only to suits, can properly be made applicable to insolvency pro- 
ceedings of the kind with which the present Rule is concerned. 

To answer this question, it is necessary to consider the vatson 


ad’ etre of Section 86 of the Code. That section is obviously a statu- 
tory adaptation to Indian conditions of certain well-known conven- 
tions of international law. The exact nature of these conventions 
has been authoritatively described in a recent case before the 
Council, Chung Chit Cheung v. The King (1). That case was 
concerned with the immunities of foreign ships, but their Lord- 
ships have incidentally discussed the whole doctrine of exterri- 
toriality. The view which they have accepted is that in accordance 
with the conventions of interaationil law, the territorial sovereigns 
of every state grants to foreign sovereigns certain immunities, 
Some of them are well settled; others are uncertain. When 
the local Court is faced with a case where such immunities 
come into question, it has to decide whether in the particular 
case the immunity exists or not. One of the immunities 
regarded as well-settled is that the foreign severeign himself and 
his property are not to be subjected to legal process by the Courts 
of the territorial severeign, 


The immunity in regard to property referred to in the foregoing 
summary has to be understood in the light of the House of Lords’ 
decision in Compania Naviera Vascongado v, S. S, Cristina (2). It 
would appear from the observations made in that case that the 
immunity in respect of property, so far as it can be regarded as well- 
settled, is only in respect of the public property of the foreign state 


(1) [1939] A. C. 160. 
(2) [1938] A. C. 485, 
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and does not extend to property not dedicated to public uses. 

-(See, in particular, Lord Maughams’ observations at pages 519, 520). 
Property in this context would seem to include debts due to the 
state: Duf Development Company v, Government of Kelantan (1), 
where a garnishee order attaching a debt due to the Government of 

Kelantan from the Crown Agents for the Colonies was set aside by 
the Court of Appeal. 

These are the general principles which have to be borne in mind 
; in considering how far the provisions of section 86 of the Code of 
Civil Procedure can be made applicable to proceedings other than 
suits. Once it is held that they are properly applicable, no question 
of waiver by the foreign sovereign or other person entitled to the 
immunity can arise underthe Indian law; for, according to the 
Privy Council decision in Gaekwar Barada State Railway v. Hafiz 
Habib-ul-Hug (2) the immunity arising under section 86 of the Code 
is not waivable, 

Now it may well be that there are proceedings other than ordi- 
nary suits to which the provisions of section 86 of the Code ought 
to be applied; e. g., divorce proceedings in which it is sought to 
maké a Ruling Chief a co-respondent, as in Statham v, Statham (3). 
Indeed, divorce proceedings, though commenced by a “ petition” 
and not bya “plaint”, are often referred to as suits, though not 
ordinary suits [cf sections 46-49 of the Indian Divorce Act, 1869.] 
But our attention has not been called to any case where it has been 
held that the immunity of a foreign soverign extends to bar insol- 
yency proceedings initiated by a petitioning debtor, merely on the 
-ground that the foreign sovereiga is amongst the creditors. 

"One of the rules enunciated by Dicey in his Conflict of I aws is 
that the Court has, on a bankruptcy petition presented by a debtor 
alleging that the debtor i is unable to pay his debts, jurisdiction to 
adjudge the debtor bankrupt, The rule is deliberately stated without 
| any qualification ‘and amongst the illustrations to the rule is men- 
"tioned a hypothetical case where an Englishman domiciled in 
England incurs debts in France and presents in England a petition 

alleging that he is unable to pay his debts. In such a case, it is 
“said, the Court has jurisdiction to adjudge the debtor a bankrupt. 
| In other words, the fact that the creditor is outside the jurisdiction 
' of the Insolvency Court is not regarded as a bar to an adjudication 
order. It appears to follow by analogy that an order of adjudication 
is not incompetent merely because one of the creditors is a foreign 


(1) [1924] A. C, 7975 799. 
(2) (1938) L, R, 65 1. A. 182 3 67 C. L, J. Sq, (3) [1912] P. ge. 
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oe sovereign not amenable to the jurisdiction of the Court. dt may be 
1939. observed that Dicey rests his illustration to the rule upon ‘sections 3 
ee ‘eae and 6 of the English Bankruptcy Act sections which afe closely 
Tenaglia analogous to section 7 of the Provincial Insolvency Act iri India, 


Nawab Syed Rez So that the statutory position in this regard in both countries is 
Be aa ae substantially the same. In such proceedings it cannot be said that 
so ih the sovereign himself is directly subjected to any form of legal pro- 
kiai i cess, Itis true that notice of the hearing of the petition is given 
to him, wide section 19(2) of the Provincial Insolvency Act, so that 
if he wishes to intervene, he can do so and appear at the hearing. 
If he does not wish to intervene, he is under no obligation to do so 
and the hearing proceeds. The mere issue of a notice of this kind 
can hardly be described as legal process, In the case of Boger v. 
Boger (1), which was decided at a time when it was considered that 
a foreign co-respondent, resident and domiciled abroad, was not 
subject to the jurisdiction of the Divorce Court (unless he con- 
sented), the Court nevertheless directed that notice of the proceed- 
ings should be given to him so that he might come in if he 50 
desirede The implication is that-the mere giving of a notice or inti- 
mation is not the same thing as exercising jurisdiction or subjecting 
to legal process. 


It does not appear from the materials before us that the debt 
involved in the insolyency proceedings was the public property of 
the State of Rampur. All that appearsis that the debt was due 
upon a compromise decree ina suit for rent and taxes in respect of 
certain premises in Calcutta leased out by the Ruler of Rampur to 
the debtor, It is true that in the Privy Council case of the Advocate 
General of Bombay v, Amerchund (2), it was held that no distinction 
could be drawn between the public and the private property of an 
absolute sovereign like the Peshwa. (See the footnotes at 
pages 329, 330 of Elphinstone v. Bedseechund (3)], But this view 
appears to have been modified in a subsequent Privy Council case, 
Secretary of State in Council of India v. Kamachee Boye Saheba (4), 
where it was said that it was very probable that such a distinction 
existed, the private property of the Ruler going to his heirs under 
bis. personal law and the public to the succeeding Ruler, 

It may, however, be argued that though neither the Ruler hor 
any public property of the state is directly subjected to legal 
process in these insolvency proceedings, nevertheless there is an 


(1) [1908] P. 300. 
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indirect attack upon his personal immunity, inasmuch as their ora 
„effect is that (a) upon the order of adjudication, all the creditors 1939. 
are required to tender proof of their respective debts and (b) upon Madan Lal Thun 
the order of discharge, the insolvent is released from all debts Jnunwalla 


provable under the insolvency law, subject to certain exceptions Nawab Syed Reza 
which are not relevant here, (See sections 33 and 44 of the ja aa qe 
Provincial Insolvency Act). The necessary result, in a case where 
a foreign sovereign is amongst the creditors, is indirectly to sub- Rau, F. 
ject, him to: legal process on pain of the debt being extinguished. In 
The Court in fact says to the creditor “you must appear and 
prove your debt or else lose it.” The effect of such a proceeding, 
it may be said on the analogy of the observations in Zhe “Farle. 
ment Belgse”’(1), is to call upon the foreign sovereign either to 
sacrifice his property or his independence ; and to place him in 
that position is virtually a breach of his personal immunity from 
jurisdiction, 
Such an argument, however, if accepted would have the result 
‘of extending the foreign sovereign’s immunity not only to the 
public property of the State but to all his property an extension 
for which, as I have already stated, there is no sufficient warrant 
in authority. Moreover, the argument appears to lose sight of the 
fact’ that the so-called sacrifice demanded in insolvency proceed- 
ings isnot of the debt itself but rather of the right to recover it 
by action after the insolvent is discharged. This is a right which 
‘if it were alive could only be exercised by the creditor himself 
invoking the jurisdiction of the Courts and thereby submitting to 
that jurisdiction, Therefore in calling upon a foreign sovereign 
to prove his debt in an insolvency proceeding, the Court in effect 
says to him “If you wish to invoke the jurisdiction of the Courts 
at all, do so now and prove your debt, You will not be able to 
invoke that jurisdiction after the debtor has been discharged.” 
There is, therefore, no “sacrifice of independence” demanded. 


The case is akin to the class of cases where a Court, being 
called upon to distribute a fund in which a foreign sovereign or 
State may have an interest thinks it expedient and proper, in order 
to a due distribution of the fund, to make that sovereign or State 
a party. Such a procedure is not regarded as a breach of the 
sovereign’s immunity. [Duke of Brunswick v, The King of 
Hanover (2)|. Proceedings for the winding up of a company in 


(1) (1680) L. R, 5 P, D. 197 (219). 
(2) (1844) 6 Beay. 1 (39). 
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sath which a foreign Government is interested furnish another analogy. 

1939. „Such proceedings:are not considered a breach of immunity, [Zn 
Madan Lal Jhun “7 Russain Bank for Foreign Trade (1)]. - i 
” “Jhunwalla For these ‘reasons l am of opinion that the-provisions of section 


: Nawab Syed Reza ‘86 of the Code cannot.be made applicable within the meaning 
A a of section. 141 of the Code to insolvency- proceedings merely by 
ges reason of the fact that a Sovereign Prince or Ruling Chief is one 
ia F ‘of the creditors; The next question that arises is as: to the effect 
-of section-s (1) of the Provincial Insolvency Act, which provides 
thatthe Court in régard to proceedings under the:Act shall have the 
‘same powers and shall follow the same procedure as it has* and 
follows in the exercise of original civil jurisdiction.- It is argued 
-on behalf of the Ruler in this cass that since ina suit against the 
Ruler the -Court has ‘no power to proceed in the absence of the 
‘certificate mentioned in section 86 of the Code, the Court’s powers 
in insolvency proceeding are similarly limited. But ‘as has jast 
been pointed out, the Courl’s powers in the exercise of original 
civil jurisdiction are not always subject to section 86 of the Code ;, 
they are so subject in the case of suits, by the terms of section 86 
itself ; but not in the case of proceedings other than suits, unless 
the provisions of section 86 can be made applicable thereto. It ` 
_ has already been pointed out that the provisions of section 86 of 
the Code cannot properly be made applicable to insolvency’ 
proceedings initiated by a petitioning debtor. This argument 
also, therefore, fails and the Rule must accordingly be made abso- 
lute with costs, a 


De Re : Rule made absolute. 


' (1) [1933] 1 Ch. 745 (769). 
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Rules of Federal Court, non-compliance with Deposit of cost—Certificate under 
section 205(1) of the Government of India Act, granted—Furisdiction of 
Federal Court to excuse non-compliance of Rules of Federal Court~ 
Non-admission of appeal by High Court, effect of--Federal Court, powers of-a 
Rules of Court framed for assisting justice. 


“The applicants were the defendants and desired to appeal to the Federal Court 
from a decree obtained against them. The defendants relied upon provisions of 


` the Bihar Money-lenders Act, 1628, but the High Court, following aa earlier 


= 


decision of their own, held that ihose provisions were void, A formal decree 


‘having been drawn up on March 13, 1929y the applicants petitioned the High 


Court to have their appeal to the Federal Court admitted under the provisions of 


` order 45 of the Code of Civil Procedure. The sum of Rs. 252-3 annas had not 


been deposited before ¢7th ‘May, 1939, the date on which the period expired, 
the applicants filed an application on 1st September for an extension of the time 


: for making the deposit, alleging absence of means as a reason for the delay. 


A Full Bench of the High Court though held that the High Court had power 


< to extend the time -but refused this application as there was no cogent reason for 


the exercise of the discretion. The applicants then applied to the Federal Court 
asking to be excused from compliance with the Rules of .the Federal Court and 
for an enlargement of timeso that they might take steps to get the records 


_ transmitted to the Federal Court. It was urged on behalf of the applicants that, 


unless they were able to bring their appea) before the Federal Court, they would 


_not be able to claim the benefit of the Bihar Money-lenders (Regulation of 


Transactions) Act, 193¢, and were likely to suffer serious loss 4 


Held, that whether the delay was due to want of means, or to negligence or 
to some genuine mistake with regard to payment into Court, the applicants were 
excused from compliance with Order X, Rule 2 of the Federal Court Rules and 
were given necessary directions. 


That the Federal Court had no power to entertain any appeal from the refusal 


"of the High Court to extend the time for receiving the deposit and that, even, 


if it had, it should be slow to interfere with the exercise by the High Court of 


_ its discretion in a matter of this kind. 


Fer Sulaiman, F.: There was no revisional power for interference with the 
arder and even if there were an appeal, the Federal Court would not interfere 
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with the non-exercise of a mere discretion by the High: Court, unless some ques- 
tion of principle were involved. 


Per C. F.: The Federal Court can only excuse compliance. with its own rules 
and cannot excuse compliance with rules of a High C cart and still less with the 
provisions of a statute, 


Observations of the learned Chief Justice agreed to by Varadachariar, J. as to 
the prohable intention of the Constitution Act with.reference to the powers of 
the-Federal Court to regulate the procedure governing appeals to the Federal 
Court as well as the difficulty caused by the language employed in rule 17 added 
to Order XLV of the Civil Procedure Code by the Government of India (Adapta- 
tion of Indian Laws) Order, 1937. 


Fer C. F. (Dubitante}; Whether the opening words cf section 103 of the 
Civil Procedure Code read with section 111A empower the Federal Court suitably 
to modify the provisions of Order XLV of the Civil Procedure Code ? 


Fer Sulaiman F.: The Federal Court could under section 214 of the Consti- 
tution Act and section 109 of the Code of Civil Procedure frame its Own rules for 
regulating practice and procedure, and the High Courts also could under 
section 122 of the Civil Procedure Code, subject to the procedure prescribed in 
Part X, annul, alter or add to the rules in Order XLV Civil Procedure Code, so 
far as the procedure in their own Courts was concerned and so long'as it was not 
in conflict with any rule framed by the Federal Court. To remove any possible 
doubt as to the Adaptation of Indian Laws Order, and indeed in deference to it, 
the Federal Court by Order IX, Rule l, made Order XLV of the Code of Civil 
Procedure ‘as modified and adapted’ by that Order in Council, applicable to 
Federal Court appeals‘also, so that Order XLV may not be deemed to have been 
excluded by virtue of Order I, Rule 5 of the Federal Court Rules, 


The applicants’ duty (as distinct from the High Court’s power) to have the 
record prepared in the High Court and transmitted to the Federal Court, which 
can take place only after the admission of the appeal, is expressly made subject 
to the provisions of the Code and rules of the High Court under Order X Rule I 
of the Federal Court Rules. 


Rule 9 of the Privy Council Rules, dated oth February, 1920, has not been 
impliedly made applicable to Federal Court appeals on account of its being 
covered by the wider definition of Code in Order l, Rule 2 of the Federal Court 
Rules though not included in the context of Order IX, Rule 1. l 


Per Sulaiman, F. and Varadachariar, F. s The literal application of Rule 7 
of Order XLV of the Civil Procedure Code to appeals to the Federal Court will 
lead to anomalous results, in cases in which the appeals are preferred on a certi- 
ficate under section z205 of the Constitution Act and not on a certificate 
under Order XLV, Rule 3 of the Civil Procedure Code. 


Per Sulaiman, F.: The two parts of Rule 1, Order XXXVII of the Federal 
Court Rules are separate and distinct. The first deals with the exemption of 
the parties from compliance with any of the requirements which have been 
expressly laid down in the Federal Court Rules. The second reserves general 
power to give direction in matters of practice and procedure as considered just 
and expedient. In all cases where the Rules are silent. this last provision can 
appropriately be resorted to. But that would not entitle .the Federal Court 
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to excuse compliance with the Rules of the Code, made applicable by the 
Adaptation Order. 


Per Varadachariar, F.: Quaere. Whether the provisions of Order XXXVI, 
Rule 1 of the Federal Court. Rules be found sufficient to obviate anomaly or 
hardship in-all cases ? 


Fer C. Fe : Rules of Court are framed for the purpose of assisting justice and 
not for enabling it to be defeated’ though such rules are framed to be kept and 
not to be broken. If therefore a strict adherence to the rules is likely to deprive 
a litigant of advantages which the provincial legislature clearly intended to give 
him then the Court might properly exercise the dispensing power conferred by 


"Order XXXVII in order that substantial justice could be done. 


A Federal Court has ample power over its own procedure and it is the exclu- 
sive prerogative of a Federal Court to decide whether a litigant has done 
anything which forfeits his right to prosecute his appeal. 


The absence of any admission of any appeal by the High Court is nota 
statutory bar to the prosecution of appeal to the Federal Court. | 


So non-compliance with certain rules of the Federal Court for depositing the 


: costs in the High Court does not necessarily oust the jurisdiction of the Federal 


4 


Court if a certificate under section 205(1) of the Government of India Act has 
once been-given. 


Quaere: Whether the High Court have been given power to prevent a liti- 
gant who has already been granted a certificate under section 205(1) of the 
Government of India Act from prosecuting his appeal to the Federal Court. 


Application under Order XX XVII of the Federal Court Rules 
by the Defendants for leave to be excused from compliance with 


certain rules of the Federal Court. 


The facts will appear from the judgment. 
Mr. Raghubir Singh, Advocate, instructed by Mr. T, K, Prasad, 


Agent for the Applicants. 


Mr. Janak Kishore, Advocate, instructed by Mr. G. Sahay, 
Agent for the Respondents, 


The judgments of the Court were as follows: 


Gwyer, C. J, :—This is an application under Order XXXVII 
of the Federal Court Rules for leave to be excused from compliance 
with the requirements of certain of the rules. The applicants were 


the defendants in the proceedings below and desire to appeal to 
“the Federal Court from a decree obtained against them fora 


substantial amount in the Court of the Subordinate Judge, Muzaffare 


| pur, and upheld on appeal (with certain modifications) by the High 


Court at Patna on 19th December, 1938, As in other cases which 


' have, recently been before this Court, the defendants ‘had relied 


upon provisions of the Bihar Money-lenders Act, 1938, but the 
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High Corrt, following an earlier -decision of their own, held that 
those provisions were void as being repugnant to an existing Indian. 


-law. “A certificate under section 205(1) of the Constitution Act 
‘was granted ; and, the formal decree having been drawn up on 


March 13, 1939, the applicants petitioned the High Court to have 
their appeal to this Court “ admitted ” under the -provisions of — 
Order XLV of the Code of Civil Procedure, which has been 
extended, with appropriate modifications and adaptations, to appeals 
to the Federal Court by the Government of India (Adaptation of 
Indian Laws) Order, 1937. Order XLV, Rule 7, as adapted,. 
requires an appellant (inter alia), before his appeal can be 


. admitted”, to deposit within a specified period the amount required 


to defray the expense of printing the record of the suit. In the 


, present case the sum required (Rs. 253-3:0) had not been deposited 


before 27th May, 1939, the date on which the period expired. On 


.tıst September the applicants filed an application for an extension of 


he time for making the deposit, alleging absence of means asa 
reason for the delay. A Full Bench of the High Court heard this 
application with two others of the same kind, and by a majority 
held that they had power to extend the time. Jn the other two 
cases an extension was granted, but in the case of the present 
applicants it was refused on the ground that no application had beén 
made until long after the time for making the deposit had expired 
and no explanation given for the delay except a vague statement 
that there was difficulty in obtaining the money. 

In these circumstances the applicants applied ex parfe to this 
Court asking to be “ excused from compliance with the Rules of the 
Federal Court” and for an enlargement of time so that they might 
take steps to get the records transmitted to the Federal Court, It 
appeared to us that an important question was raised by thé appli- 
cation and we therefore directed that the application should be 
renewed after notice had been given to the respondents, We 
pointed out however that we had no power to entertain any appeal 
from the refusal of the High Court to extend the time for reteiving 
the deposit, and that, even if we bad, we should be slow to intere 
fere with the exercise by the High Court of its discretion in a 
matter of this kind. We also refused to entertain any application 
which did not specify the rules from the requirements of which the 


applicants desired to be excused; and counsel then stated that he 


asked to be excused from compliance with the requirement of 
Order X, Rules 1, 2 and 3. By a regrettable error on the part of 
officers of the Court the an ended petition served upon the respon: 
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dents was made to appear as an application under Order X4 XVII, 
Rules 1,2 and 3, instead of an application to be excused from 
compliance with Order X, rules r, 2 anc 3. No point however 
was made of this at the subsequent hearing and neither counsel for 
the respondents nor any one ‘else was left in any doubt as to the 
precise nature of the’ application. 

When the application was heard oh r4th February, the respon- 
dents were also represented. Counsel for the applicants gave an 
explanation of the delay in making the deposit which was not 
wholly consistent with the account apparently given tothe High 
Court, and I think it right to remind litigants that, if they ask for 
the indulgence of this Court, it is necessary for them to show the 
utmost good faith and to make a complete disclosure of all relevant 
facts. But whether the delay was due to want of means, orto 
negligence, or to some genuine mistake with regard to payment into 
Court during vacation, the consequences to the applicants are 
serious enough, It was admitted that the facts of the case did not 
differ in any material respect from those of other cases which have 
been before us recently from Patna and in which the Bihar 
Money-lenders (Regulation of Transactions) Act, 1939, became law 
after the judgment of the High Court had been pronounced ; and 
it was urged on behalf of the applicants that, unless they are able 
to bring their appeal before this Court, they cannot claim the 
benefit of the Act of 1939 and are likely to suffer serious loss 
But: under the provisions of Order XLV of the Code, they cannot 
have their appeal admitted until the deposit is made 3 and until the 
„appeal is admitted they cannot, under Rules 1, 2 and 3 of Order X 
of the Federal Court Rules, get the record transmitted to this Court 
or even printed ; and the time for lodging their appeal in this Court 
cannot even begin to run, Counsel for the respondents was content 
to argue that, as the letter of the law had been broken, the appli- 
-cants must take the consequences, and he contended that the 
‘pircumstances were not such as to entitle the applicants to any 
indulgence at the hands of the Court. 

„I should be unwilling, if it can be avoided, to allow a not 
very serious default in a matter of procedure wholly to deprive 
.the applicants of the benefits conferred by the new Bihar Act of 
.1939: I agree that rules of Court are framed to be kept and not 
‘to be broken ;:but they are framed for the purpose of assisting 
: justice and not forthe purpose of enabling it to be defeated. “If 
: therefore a strict adherence to the rules is likely to deprive a 
‘litigant of advantages which ‘the Proyincial Legislature clearly 
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intended to give him, then in my opinion the Court may properly 
exercise the dispensing power conferred by Order XXXVII, in 
order that substantial justice may be done, Itis however neces- 
sary to examine carefully the provisions of the rules, in order to 
see what this Court bas or has not power to do, ‘premising that 
it can Only excuse compliance with its own rules and cannot excuse 
compliance with rules of a High Court and still less with the pro- 
visions of a statute. 

By section 205 (1) of the Constitution Act, if a High Court 
certifies that a case before it involves a substantial question of law 
as to the interpretation of the Act or any Order in Council made 
thereunder, an appeal lies to this Court < l 

(r) on the ground that that question has. been wrongly 
decided, 

(2) on any ground on which an appeal would have lain to 
the Judicial Committee without special leave if no certificate had 
been given, and 

(3) with the leave of the Federal Court on any other ground, 
Of these, (2) clearly refers to sections rog and 110 of the Code, 
where the cases in which an appeal lies to the Judicial Committee 
without special leave are setout. When Parliament determined 
to give aright of appeal to the Federal Court on what may be 
described as constitutional questions, it would have been plainly 


-impossible, if other issues arose in the case, to allow the case to 


be appealed -in part to the Federal Court and in part to the fudi- 
cial Committee ; and accordingly section 205 provides that ifa 
constitutional question has arisenin a case, the whole case be- 
comes appealable to the Federal Court, even though other issues 
are also involved. By section 214 (1) of the Act, the Federal Court 
is empowered to make rules for regulating generally its practice and 
procedure ; and it might be thought from this that the Court would 
be in a position to control from first to last the conduct of appeals 


„which may be brought before it. But, as I have said, Order XLV 


of the Code, which regulates the procedure in appeals froma 
High Court to the Judicial Committee, has been extended with 
the necessary adaptations and modifications to appeals from High 
Courts to the Federal Court by the Governnient of India (Adapta- 
tion of Indian Laws) Order, 1937. It is for this reason that it has be- 
come necessary for litigants who desire to appeal:to the Federal 


Court to go through the process of getting their appeals “admitted” 


in the High Court before they can lodge their petition of appeal ; 


‘and they cannot get their appeal “admitted”, until they have filed 
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a petition in the High Court in the manner prescribed by Order 
XLV and have deposited a sum sufficient to cover the cost of 
having the record printed. It is difficult to say why it should 
have been thought necessary thus to fetter this Court ; but the 
result is that a good part of the preliminary proceedings connected 
with an appeal are removed from its control and put under the 
control of the High Court. Whether the provisions of Order 
XLV, in their application to Federal Court appeals, can be 
amended by this Court as High Courts are able to amend them 
under section 122 of the Code, it is not necessary now to deter- 
mine. The Court clearly has no powerto do so under section 
122, but a question may arise as to the effect of the opening words 
of section 109, as extended by section r1i-A. It seems to have 
been forgotten that the Court does not possess any such overrid- 
ing powers as are conferred on the Judicial Committee by section 
24 of the Judicial Committee Act, 1833, by section 1 of the Judi- 
cial Committee Act, 1844, or by section 112 of the Code. 


There is nothing in Chapter I of Part IX of the Constitution 
Act to suggest that Parliament did not intend the Federal Court 
‘to have the amplest power over its own procedure ; and I do not 
know why the High Courts have been given power to prevent 
a litigant who has already been granted a certificate under section 
205 (1) of the Act from prosecuting bis appeal to this Court. It 
ought surely to be the exclusive prerogative of this Court to decide 
whether a litigant has done anything which forfeits his right to 
prosecute his appeal, In saying this however I must not be 
taken as criticising in any way the law as they found it ; and, as 
I bave already said, this Court has‘no power or wish to excuse 
anyone from compliance with rules applicable to the High Court 
alone, l a l 

Order X, rule r, of the Federal Court Rules, provides that an 
“appellant shall, subject to the provisions of the Code and of any 
rules made by the High Court relating to. appeals to the Federal 
Court, take all necessary steps to have the record prepared in 
‘the High Court and transmitted to the Federal Court; rule 2 of 
Order X is consequential on rule x. Rule 3 provides that with- 
in sixty days of the admission .ot the appeal by the High Court, 
the appellant shall lodge in the Federal Court his petition of 
‘appeal, containing a concise statement of the facts of the case, of 
the grounds of appeal, and of the arguments and authorities upon 
which he proposes to rely at the hearing. If his appeal cannot 
be admitted, it would seem that the sixty days can never begin 
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Pit: to run, and therefore that the appeal can never be lodged’ 

1940. and tbus a would-be appellant can be deprived of a right 

Lachmeshwar Prasad Which Parliament clearly intended that. he should have, ‘In 

Shukul these citcumstances I am of opinion that, ifthe justice of ‘the 

Girdtari Lal case requires it, we are entitled to excuse the applicants from 
Chaudhuri. 


ie compliance with so much of Order X as requires. them (r) to 

Guyer, C F. have the record prepared’ and printed in the High Court, and 
Ped (2) to lodge their petition. of appeal in the Federal Court within 
sixty days. of the admission of the appeal by the High Court, 
and Iam of opinion that the applicants in the présent case ought 
to be so excused. I do not think that the absence of any admis- 
sion of. the appeal by the High Court isa statutory bar to. the 
prosecution of the -appeal before this Court. The. provisions ‘of 
Order XLV of the Code are procedural provisions only, and-I 
am not prepared to hold that non-compliance with. them in.the 
High Court necessarily ousts the jurisdiction of this Court, if:a 
certificate : under section 205 (1) of the Constitution Act has once 
been given. ; 

The effect of the order which I propose is that the applicants 
‘will be at liberty to lodge their petition of appeal in this Court 
within such time as this Court may consider reasonable, which 
‘I think should be fixed as twenty-eight days from the date of our 
order. Since they have come here to ask for an indulgence, and 
have no one but themselves to blame for having been compelled to 
‘do so, they must pay the costs of this application as between agent 
and client in any event, | 

Sulaiman J.:—This is an application for being excused from 
the compliance with the Rules of the Federal Court and for the 
enlargement of time. The date of the High Court's decree and 
the certificate was the 19th of December, 1938, and yet it was 
not till the rst September, 1939, that an attempt was made to 
offer (not tender) the amount involved, which was only Rs, 253-3. 
The learned Chief Justice, with whom Fazal Ali, J., agreed, held 
that the High Court has power to extend the time, but that 
there were no cogent reasons for the exercise of the discretion. 

. Agarwala; J., has held that no such power exists. If the question 
‘wére merely one of discretion, this Court even though a superior 
‘Court, would not disagree with thé High Court’s refusal to exer- 
cise it in favour of the applicants. There would be no revisional 
power for interference with the order. And even if there were 
an appeal we should not interfere with the non-exercise of a mere 
‘disgretion by the High Court, unless some questions of principle 


VOL. 71.) FEDE RAL COURT, T 


were involved. But” unfortuudtely the WI is far more 
fundamental. 
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Power ‘to ‘adapt’ the existing Indian laws “4 Order in Council | an meshwar Prasad 


.has been conferred by Section 293 of the Act, but is con- 
‘fined to-bringing the provisions of those laws ‘into accord’ with 
‘those of the Act and in particular into accord with those 
which re-constitute under different names, Governments and 
authorities and prescribe the distribution of certain powers. But 
‘the section gives no power to legislate afresh. The Federal Court 
was not a re-cOnstituted Court at all, but an altogether new Court, 
and there were no previously existing laws relating to it which 
-must necessarily be brought into accord with. the Government of 
‘India Act. On. the other hand, ‘some adaptation was necessary 
when in cases fulfilling the requirements of Sectien 205 direct 
appeals to the Privy Council, with or without leave, were abolished. 
But there was no absolute necessity to make the whole of 
Order XLV, Civil Procedure Code, applicable to Federal Court 
appeals, even where the only ground taken is a constitutional 
one. The Federal Court could under Section 214 of the Act and 
Section 109 Civil Procedure Code, frame its own rules for regulat- 
ing practice and procedure, and the High Courts also could under 
Section r22 Civil Procedure, subject to the procedure prescribed 
in Part X, annul, alter or add to the rules in Order XLV, Civil 
Procedure Code, so far as the procedure in their own Courts was 
‘concerned and so long as it was not in conflict with any rule framed 
by the Federal Court. To remove any possible doubt as to the 
Adaptation of Indian Laws Order, and indeed in deference to it, 
‘the Federal Court by Order IX, Rule r, made Order XLV, Civil 
Procedure Code, ‘as modified and adapted’ by that Order in 
Council, applicable to Federal Court appeals also, so that 


‘Order XLV may not be deemed to have been excluded by virtue 


of Order I, Rule 5, Federal Court Rules. 
The difference of opinion in the High Court is caused by the 


circumstance that “Code” is defined in Order r, Rule 2, Federal 


Court Rules, as meaning ‘the Civil Procedure Code, 1908. as 
amended or modified by any Order in Council or by or under 
any Central Act’ ; while Order IX, Rule 1, applies the provisions 


“of Order XLV of the Code, ‘as modified and adapted by the 


Government of India (Adaptation of Indian Laws) Order, 1937’. 
But all the definitions in Rule 2 of the Federal Court are subject 
to the governing condition “unless the context otherwise requires.” 


` The term “Code”, though defined, must be taken along with the 
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F. C. context where it occurs, and cannot be taken out of ite Further, 
1940. the Privy Council Rules do not profess to amend or modify the 
ET E an Prasad Provisions of Order XLV of the Code, although it must be.con- 
hukul .ceded that they can by implication amend or modify them if 


Girdhari Lal they indirectly do so. On the other hand, the Government 
Aan hak of India (Adaptation of Indian Laws) Order, 1937, professedly 
- Sulaiman, F. modifies them, and is admittedly the latest Order in Council for 
ee this purpose. Rule ry has been actually added to Order XLV 
and lays down in express terms that, with a few particular amend- 
ments introduced by it “the provisions of “his Oder shall apply 
in relation to appeals to the Federal Court as they apply in relation 
to appeals to His Majesty in Council.” This Order does not 
make the provisions of the Privy Council Rules, which are profes- 
sedly supplementary, but may in some cases conflict with Order 
XLV, applicable to Federal Court appeals. Nor does it even 
make Order XLV, as deemed to have been amended by the 

_Privy Council Rules, applicable to such appeals. 


That appears to be the reason why in Order IX of the Federal 
Court Rules the reference is only to the latest Order in Council 
embodying the Adaptation of Indian Laws, and not to any earlier 
Order in Council. It is to give effect to the mandatary provisions 
of the latest Order in Council that the reference to the Adaptation 
of Indian Lswa Order was madein the Rule. Had there been 
a different intention, the Rule could have simply said “any Order 
in Council.” 


There can be no doubt that wherever in the Rules the word 
“Code” has been used by itself, without any qualifications, it 
must convey the meaning given to it by the definition. But in 
Order IX, Rule 1, that word has not been used by itself, but is 
qualified by the expression “as modified by the Government of 
India (Adaptation of Indian Laws) Order, 1937." The context 
indicates that it is intended to have a restricted meaning. If in 
this Rule also the word “Code” were to include all modifications 
and amendments by any Order in Council, the reference to the 
Adaptation of Indian Laws Order would be wholly supperfluous 
and redundant. The definition of the term “Code”, which occurs 
in other Orders as well, is undoubtedly wider, but in this parti- 
cular context it is subject to the qualification attached to it, The 
applicant’s duty (as distinct from the High Courts power) to have 
the record prepared in the High Court and transmitted to the 
Federal Court, which can take place only after the admission of 
the appeal (as the heading of the Order also indicates), is expressly 


o 
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made subject to the provisions of the Code and rules of the High Lee 
Court under Order X , Rule r, Federal Code Rules. oS 


There are several considerations which show that the provisions Lachmeshwar Prasad 
in the Privy Council Rules were never intended to be applicable a 
to appeals to “the Federal Court. A comparison of the provisions poate 
relating to the appeals to the Federal Court with the provisions —— 
relating to the appeals to their Lordships of the Privy Council winarna, 7. 
will show that, although the Federal Court Rules are to a great 
éxtent modelled on the Privy Council Rules, they contain parallel 
provisions intended to be sufficient in themselves add certainly 
independent of the provisions in the Privy Council Rules. They 
are obviously not wholly comprehensive ;‘at the same time they 
cannot be regarded as supplemented by the provisions of the 
Privy Council Rules that exist for the purposes of Privy Council 
appeals, Had it been intendéd to incorporate all the provisions of 
the latter kind, one would have expected to find an express mention 
of it in Order IX, The intention appears to be to incorporate 
the provisions of the Code of Civil Procedure, as modified and 
‘adapted by the Adaptation of Indian Laws Order, and- supplement 
them by the Rules framed by the Federal Court itself, irrespec- 
tive of the Rules which had been framed for the appeals 
to their Lordships of the Privy Council. It would be easy to 
quote numerous provisions in the Federal Court Rules which do 
-not correspond exactly to the Privy Council Rules. If Order XLV, 
‘as impliedly amended by the Privy Council Rules, were made 
applicable to the Federal Court appeals, there would inevitably 
be a considerable conflict in manny matters. I, therefore, feel 
bound to hold that Rule 9 ofthe Privy Council Rules dated oth 
Fébruary, 1920 bas not impliedly been made applicable to Federal 
Court appeals on account of its being covered by the wider defini- 
tion of “Code,” though not included in the context of Order IX, 
Rule 1. l 

Rule 17 added to by the Adaptation of Laws Order lays down 
that if only a constitutional question is raised in the grounds, 
„the petition need not pray for the “certificate” mentioned in 
Rule 4 and that “like proceedings shall be had thereon as if such 
a certificate had been given etc.” An examination of the Rules 
in this Order makes it quite clear that the ‘certificate’ mentioned 
in Rules 6 and y is the ceftificate referred to in Rule 3, and not 
the certificate contemplated by Section zog of the Act. Thus 
the words “or within six weeks from the grant of the certificate, 
>whichever is the later date” in Rule 7, would be meaningless if 
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ja œ  no`certificate is applied for under Rule 3, and in that case all 
1940. reference to such ‘certificate’ and also security must be deemed 
‘Lachmeshwar Prasad tO be omitted by necessary implication. Rule 17 does not, 
Shukul however, remove the incompleteness of the Order as it stood 
Girdbari Lal before the amendment. When Act XXVI of 1920 limited the 
Chaudhuri. extended period in Rule 7 to one “not exceeding sixty days”, it 
Sulaiman, Fe- was overlooked that Order A1V itself did not confer any power 


on Courts to revoke the certificate if, before the admission of the 
appeal, the costs are not deposited. The words “such order” 
in Rule rr prima facie refer to that in Rule rz. Order ALY, 
Rule 17, does not improve matters in this respect. It is the 
Privy Council Rule 9: which empowers the Court “to make such 
further or other order, asin the opinion of the Court, the justice 
of the case requires.” But the Federal Court has not yet made 
any rule corresponding to Rule g of the Privy Council Rules. 
The position would, therefore, be one of a deadlock if there were 
no other way open. 

_ The Federal Court was quite conscious of the fact that the 
first set of Rules framed by it could by no means be comprehen- 
Sive or exhaustive. It was clearly anticipated that there would 
be many matters of detail, relating to practice and procedure, 
which.may not be directly covered by any of the Rules. Powers 
were accordingly deliberately reserved to meet such a contingency, 
Order XXXVII, Rule 1, provides: “The Court may, for suffici- 
ent cause shown, excuse the parties from compliance with any 
of the requirements of these Rules, and may give such directions 
in matters of practice and procedure as it shall consider just 
and expedient.” The two parts of: the Rule, although included 
in the same Rule, are really separate and distinct. The first 
deals with the exemption of the parties from compliance. with 
any of the requirements which have been expressly laid down in 
the Federal ‘Court Rules, The second reserves general power to 
give direction in matters of practice and prccedure as ;considered 
just and expedient, It follows that in all cases where the Rules 
are silent this last: provision can appropriately be resorted to, 
But, of course, that would not entitle us’ to excuse compliance 
with the Rules of the Code, made appueanlg m the Adaptafion 
“Order, 

The present isa stage where the certificate has Tin granted 
and an application. “for leave is still pending, but the High Court 
has refused to extend the time for depositing the printing .costs 
-and the appeal has not yet been ‘declared to be admitted; nor 
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can it be admitted so long as the High Court’s order stands. 
There is no provision empowering the High Court to revoke the 
ceitificate or dismiss the application unless an inherent jurisdic- 
tion can be invoked. We have no power to make any order 
which would bind the High Court to act in any particular manner. 
All that we can do to help the applicants is to excuse them from 
‘compliance with Order X. Rule 2, Federal Court Rules, and give 
necessary directions. 

’ Varadachariar J. As we have not been asked to examine 
the correctness ‘of the order of the High Court, we have not heard 
arguments on the questian on which there was a difference of 
‘opinion in that Court, viz. the applicability of tule g of the Privy 
Council Rules to appeals to this Court. I therefore refrain from 
expressing any opinion on that question. Iam in agreement with 
the observations of. my Lord as to the probable intention of the 
Constitution Act with reference to the powers of this Court to 
regulate the procedure governing appeals to this Court as well 
as the difficulty caused by the language employed in rule 
17 added to Order XLV of the Civil Procedure Code by the 
Adaptation of Indian Laws Order, 1937 ; but I express no opinion 
on the question mooted in his judgment as to whether the opening 
words of section rog of the Civil Procedure Code read with 
section 111-A empower this Court suitably to modify the provie 
sions of Order XLV of the Civil Procedure Code. I agree with 
my learned brother that the literal application of the language of 
rule 7 of Order ALV of the Civil Procedure Code, to appeals to 
this Court will lead to anomalous results, in cases in which the 
appeals are preferred ona certificate under section 20§ of the 
Constitution Act and not on a certificate under Order XLV, rule 3, 
of the Givil: Procedure Code į and I do not’ feel sure that the 
. provisions of Order XX XVII, rule 1, of the Federal Court, Rules 
will be found sufficient to ebviate anomaly -or hardship in all 
‘cases; So far as the present application is concerned, it seems 
‘possible to grant the indulgence prayed for, without unduly 
střetċhing the scope of that rule. I accordingly concur in the order 
Proposed. by my Lord. 

. By the Court. ' The Order of the Coutt i is that the applicants 
are excused from compliance with so much of Order X, rulés r, 
2 and 3, of the Federal Court Rules as requires them (1) to have 
‘the record ‘prepared and printed in the High Court, and (2) to 
lodge their petition of appeal in ‘the Federal Court within sixty 
days of the admission of the appeal by the High Court and ‘they 
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will be at liberty to. lodge their petition of appealin this Court 
“within twenty-eight days of the date of our Order. We propose 
to direct the Registrar to communicate with the High Coutt at 
Patna informing it of the Order which we have made, and it may 
be that in the circumstances the High Court will be willing to 
give the applicants facilities for getting the record printed and 
transmitted to this Court on payment of the proper charges.: This 
however is a matter entirely for the High Court, and .it -would 
not be right for us to say. anything further with -regard to it,” The 
applicants must furnish this Court within twenty-eight days with 
copies of the record, and if there are any difficulties with’ regard 
to the printing of it, there will be liberty to-apply in chambers. -The 
applicants must pay the costs in. any event of this application as 
between agent and client. i os ae 


ATM Application allowed, 


Before Sir Maurice Gwyer, Knight, Chief Justice, 
Mr, Justice S, M., Sulaiman and Mr. 
Justice Ss Kaanan 


| Dr. HORI RAM SINGH 
+ Gg ar e? D. i S ae aa 
TE THE CROWN: s ee 


= 


wigs i 


[On ăAPPEAL FROM THE HicH Court at LAHORE] 


Appeal, if lies—*Judgment'—Dectsion in criminal ‘case—Appeal against the 
order of the High Court for retrial—Government of India Act, 1935; 
sections 205, 270(1)—~—Charges under sections 409 and 477A, ladian- Penal 
Code (Act XLV of 1860)~Consent of the Governor, if necessary— ‘Acts done 


or purported to be done in execution of his duty’ as public servant— 
Foint trial. 


Held by C.F. (Sulaiman, F. contra): The order of the High ‘Court 
directing -a tehearing of the ctiminal appeal by the Sessions’ Court is’ both a 
judgment.and a final order within the meaning of section 205 of the Government 
of India. Act, 1935 and as such an. appeal-lies.to the Federal Court, - 

As no objection was taken on behalf of the Crown to the maintainability of 


the appeal in the Federal Court, the latter dealt with ot case on. . the assump- 
tion that the appeal was competenta - ` 
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, Per Curiam + The consent of the Governor of the province is necessary for 
the charge under section 477A, Indian Penal Code, though not for that under 
section 409 Indian Penal Code, 


Held by majority: In the absence or special reasons, the Federal Court 
refused to deal with the whole case on the evidence : 


Per Curiam: On the question whether the whole proceedings should or 
should not be quashed on account of joint trial, the case was left open to the 
Sessions Judge to consider whether it was necessary to ordera retrial on the 
ground of possible failure of justice or prejudice to the accused by reason of the 
joint trial of the two charges, under section 537 of the Code of Criminal 
Procedure. 


Section 270(1) of the Government of India Act, 1935 construed. 
Federal Court Case No. 1 of 1939. 


~ The accused was charged under sections 409 and 477A Indian 
Penal Code before the First Class Magistrate and was convicted on 
both the charges. It does not appear whether the objection based 
onthe absence of the Governor’s consent to the prosecution was 
taken before the Magistrate. On appeal to the Sessions Judge, 
he was acquitted on the ground of absence of sanction of Governor 
of the province for both the charges. The High Court on appeal 
by the Crown set aside the order of acquittal and returned the 
record to the Sessions Judge for trial on the merits. 


The Appellant in person. 
Advocate-General of Punjab for the Crown. 
The following jadgments were delivered : 


Gwyer, C. J.:—I ‘have had the opportunity of reading the 
judgment prepared by my brother Varadachariar and I find myself 
so completely in agreement with it that I think it unnecessary to 
“deliver a separate judgment of my own. I will only add, since 
the question of jurisdiction bas been mentioned, that I have no 
doubt that this Court has jurisdiction in criminal as well. as civil 
cases, It would indeed be very surprising if it were otherwise, 
‘since it has been inthe Criminal Courts that many of the great 
‘constitutional questions of the past have been determined ; and in 
“my opinion the words “ judgment, decree or final order’ ought to 
Teceive no narrow interpretation. 

I concur with my brethren in holding that the appeal should 
te. ‘allowed as- regards: the charge. under section 477A of the 
‘Indian, Penal Code and dismissed as regards the charge under 
section 409. 


Sulaiman, J.:—The facts of this case are fully given in the 
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judgment to be delivered by my brother Varadachariar, Although 
no objection had been raised by learned counsel to the maintain- 
ability of this appeal, I had expressed a doubt regarding it in the 
course of the hearing. The question being one of jurisdiction, 
I fee] that I should not ignore it, | 

Criminal Jurisdiction. The first question is whether a criminal 
appeal at alllies to the Federal Court. The mere fact that the 
Federal Court has framed rules for such appeals is not by itself 
conclusive. The doubt is created by the observations made by 
their Lordships of the Privy Council in the somewhat analogous. 
case of Chung Chuck v. The King (1). In that case the decision 
turned on the interpretation of Rule 2 of the order in Council dated 
the 23rd January, torr. Under that Rule an appeal lay as of right 
from any final judgment of the Court, and at the discretion of the 
Court from any other judgment. Rule 1 defined judgment as 
including “ decree, order, sentence or decision.” Their Lordships 
pointed out that although the word ‘sentence’ is appropriate to some 
procedure in criminal law and is chiefly heard in criminal trials, 
there isa great difference between a conviction and a sentence and 
it would be very strange if there were appeal against sentence and 
not against conviction ; the word ‘sentence’ is a well-known word in 
common law and it is not applied so as to give the right to appeal 
in criminal cases. The word ‘decision’ if it stood alone may 
embrace matters of both civil and criminal laws but the. word is 
not used alone here. One cannot take one word out of this Order 
and say that it may include criminal law ; one must look at the 
whole of the Order in Council. Now Rule 2(a) certainly referred 
to civil matters and for purposes of an appeal fixed a value for 
the subject matter of the suit, and Rule 2(b) began with the words . 
“subject to the provisions of these Rules”. . Their Lordships 
thought that the word ‘other’ refers and relates back to the same 
sort of judgment as those which are referred to in Rule 2(a) that is 
to say a judgment where the matter in dispute amounts to or 
involves some claim to property. Other provisions of the Order 
related ‘to subject-matters and did not appear to include criminal 
matters. In particular, there was provision for ‘stay of execution? 
which was entirely appropriate ina civil case and was not so appro- 
priate in a criminal case ; nor was there any provision made-for a 
man who.had been sent to prison. Their Lordships accordingly 


-held that the words were not wide enough to include a criminal 


judgment. 
(1) [1930] A.C, 244: 


o 
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Some of these considerations are applicable to the provisions of oe 
the Government of India Act as well. Section 205(1) refers to an Rida 
appeal from ‘any judgment, decree or final order.’ It does not even pr, Hori Ram Singh 
use the word ‘decision’ much less ‘sentence’. Judgment, decree or The Crow 
final order taken together are words commonly used in the Code of — | 
Civil Procedure where judgment is followed by a decree or final aaa ' 


order, The words ‘final order’ are still more appropriate in a civil 
case where a clear distinction exists between a final order and an 
interlocutory order, There is no other provision in this part of the 
Act which would suggest that criminal cases are included. Indeed, 
section 206 specifically speaks of ‘civil cases’, When providing an 
appeal to His Majesty in Council from the Federal Court the words 
‘decision’ and ‘judgment’ are used in section 208, Section 209(1) 
again uses the words ‘judgment, decree or order’? which is substi- 
tuted for that of the High Court, Sub-section (3) refers to ‘a stay of 
execution’ and does not refer to granting bail or releasing accused 
person from custody. The criminal jurisdiction of the Federal Court 
is mentioned in section 210(2) but only as regards punishment of 
any contempt of Court. 

On the other hand, it cannot be doubted that the words ‘judg- 
ment and final order’ in themselves are certainly wide and can 
include a criminal judgment and a criminal order. Although 
section 206 is confined to ‘civil cases’, section 205 has no such 
restriction. Similarly the words ‘judgment or order’ in section 
209 are also wide enough. Sub-section (3) can be made appli- 
cable to a criminal case before the accused is actually sent to 
prison. The realization of fine or sending him to prison or the 
carrying out of a sentence of whipping or death can certainly be 
postponed if astay of execution is ordered. Section 210 refers 
to all courts in British India. These may well include not only 
civil but also criminal courts. 

The main object of the establishment of the Federal Court is 
to get decided substantial questions of law as to the interpretation 
‘of this Act or any Order in Council made thereunder, so as to 
introduce uniformity throughout India. Section 270 which con- 
tains an indemnity for past acts to government servants prevents 
„criminal proceedings from being ivstituted against a government 
servant under certain conditions. The question whether the con- 
tinuance of the criminal proceedings would or would not be 
contrary to the express provisions of this section can arise only 
Jin a criminal case, If a criminal case in which such question 
arjses is not allowed to be brought up to the Federal Court at 
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F. C. ‘ 
2a all, the Federal Court can never be called upon to interpret this 
1939. particular section. The Privy Council may not grant special leave. 


Dr. Hori Ram Singh tO appeal unless it be shown that bya disregard of the forms of. 
=e Cid, legal process or by some violation of the principles of natural. 
S justice, or otherwise, substantial and grave injustice has. been. 
Sulaiman, F. done, (dn Rule Diilet (1)} Again in the Seventh Schedule 
containing the Legislative lists there may, as is often comman, be 
penalties prescribed in various legislations for breach of conditions 
laid down therein, the validity of which may be challenged only. 
in a criminal case. The validity of the criminal legislations them-. 
selves may be challenged only in criminal courts. All such matters. 
would be outside the jurisdiction of the Federal Court if no 
criminal case is allowed to be brought before it, But there is 
no inherent right of appeal toa higher tribunal, the right being 
Only acreature of statute. The question is not free from doubt, 
but Iam prepared to assume for the purposes of this case that 
the words ‘judgment or final order’ inthe section apply to crimi- 
nal cases aswell. But the further question still remains whether 

the order of remand was a ‘judgment’ or final order’. 
Judgment. Inthe Indian .Code of Civil Procedure judgment 
is quite separate and distinct from decree. Under section 2 (9) 
judgment means the statement given by the Judge of the grounds 
of a decree or order; the judgment is merely the statement of 
the grounds, but must have been given in a case in which a decree 
or order exists. If in the expression ‘judgment, decree or final 
order’ in a civil case the word ‘judgment’ were to have the Indian 
sense, then it will mean the statement of the grounds in a case 
where either a decree or a final order exists and not in any other 
case, as appeal from a judgment standing by itself would have no 
meaning. Appeal from judgment would then indicate appeal 
from any finding in a case terminated by a decree or a final 

order. 

ln Ergland under section 225 of the Judicature Act judgment 
includes decree. In that sense ina civil case the word ‘decree’ 
in the expression ‘judgment, decree or final order’ would be 
superfluous. Indeed, although wider, the operative part of a 
jucgment is almost like an Indian decree. Decree was a term, 
which, in Equity practice, corresponded to judgment at Common 
Law. Decree is the equivalent to the term judgment jn. the 
Queens’ Bench Division. A judgment is a decision obtained in 
an action, and any other decision isan creer (per Cotton, L.J., 


(3) (1887) 12 A. C. 459. 
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in Exparte Chinery (1) The forms of judgment given in the 
Annual Practice, Appendix D, are exactly like the forms of decrees 
‘in the Indian Code, Appendix D. According to the English 
practice both judgment and decree can; be final or interlocutory 
‘according as they do or do not finally determine the rights of 
. the parties and conclusively dispose of the whole matter in dispute, 
Black in his book’ on Judgments defined a judgment “as the 
determination or sentence of.the law pronounced by -a competent 
‘Judge or court as the result of an action or proceeding instituted in 
‘such Court affirming that upon the matters submitted for decision a 
“legal duty or liability does or does not exist”. “An interlocutory 
judgment is one which determines some preliminary or subordinate 
point or plea or settles some step; question or default arising in the 
progress of the cause, but does not adjudicate the ultimate rights of 
the parties or finally put the case out of Court”, On the other 
hand the learned author defined an order “as the mandate or 
determination of the Court upon some subsidiary or collateral 
matter arising in an action, not disposing of the merits but 
‘adjudicating a preliminary point by directing some steps in the 
proceedings”, 

The word ‘judgment’ occurs in clause rọ of the Letters Patent 
‘of the Allahabad High Court and clause 15 of the Letters Patent 
of the Calcutta, Madras and Bombay High Courts, and ‘final 
judgment’ in clauses 30 and 39 respectively. As they had been 
drafted in England, the first interpretation put upon the word 
‘was More or less inthe English sense, and not that used in the 
Civil Code, - The earliest leading case of Calcutta was the Justices 
of the Peace for Calcutta v, Oriental Gas Co.(2). Couch C. J. 
defined judgment as meaning “a decision which affects the 
. merits of the question between the parties by determining some 
right or liability. It may either be preliminary or interlocutory, 
the difference between them being that a final judgment determines 
the whole cause or suit, anda preliminary or interlocutory judge 
ment determines only a part of it leaving other matters to be 
determined”. In Zésahim v, Fuckhrunnisa Begum (3) Garth 
C. J. observed that “the word “Judgment” means a` judgment or 
decree which decides the case one way or the other in its entirety, 
and that it does not mea na decision or order of an interlocutory 
character, which merely decides some isolated point, not affecting 
the merits or result ef the entire suit’, Although purporting to 
- (1) (1884) 12 Q. B. D. 342. 

(2) (1872) 17 W. R. 564 (370-2). (3) (1878) L L, R. 4 Calc. 531 (534) 
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he follow these definitions the Calcutta High Court gradually 


1939. widened the scope of its meaning, In the latest Full Bench case 
Dr, Hori Ram Singh Of Brojo Gopal Rai Burman v. Amarthandra Bhattacharfi (1) 
The Crown, Rankin C.J. observed: “On the whole, and not without some 
> doubt, I think that the mere circumstance thatan order puts in 
Sulaiman, Fe veri the finality of a decision given in the respondent’s favour, 
does not of itself make the ordera ‘judgment’ within the meaning 
of clause 15 of the Letters Patent”. The learned Chief Justice 
at page 140 doubted whether the correct technical use of the word 
‘judgment’ in England is a safe guide. The High Courts of 
Bombay and Patna have purported to accept the definition of 
Couch C. J. generally. But in Calcutta, Bombay and Madras 
orders in Civil Revision were regarded as judgments until the 
Letters Patent were amended in 1919, which made an appeal 
impossible, 
The latest Full Bench case of the Madras High Court is 
Luljaram Row v, Alagappa (2) where White C. J. held at page 
y that “if its effect, whatever its form may be, and whatever may 
be the language of the application on. which it is made, is to put 
an end to the suit or proceeding so far asthe court before which 
the suit or proceeding is pending is concerned, or its effect, if it 
is complied, isto put anend to the suit or proceeding, I think 
the adjudication isa judgment within the meaning of the clause”. 
The Lahore High Court appears to have adopted the view of 
White, C, ], 
In the Full Bench of the Allahabad High Court, Mukammad 
Naiw-us-lak vy. Ihsan-ullah (3) Edge C.J. at p. 228 observed 
“In my opinion the judgment referred to in section ro of- the 
Letters Patent is the express decision of a Judge of the Caurt which 
leads up to, and originates, an order or decree”, On page 232 
the opinion was expressed that orders in Civil Revision were not 
judgments and therefore not applicable under the Letters. The 
Full Bench case has naturally been followed in subsequent 
cases, 
The observation of Lord Sumner in Sabitri Thakurani V. 
Savi (4) that what section rs of the Calcutta Letters Patent ex- 
pressly provides is an appeal to the High Court’s Appellate juris- 


(1) (1928) IL L., R. 56 Calc. 195 (144) 3 92 C. W. N. 938 (930): 

(2) (1910) I L. R. 35 Mad. 1. 

(3) (1802) I. L. R. 14 All. 226, 

(4) (1921) I L. R. 48 Calc, 481 ; 1921 A. L R. P.C, 80 (82); 33 Ci L. f. 
307 $ Le R, 48 I, A. 76. . Si 
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diction from a decree of the High Court in its original.ordinary 
jurisdiction, was not understood in India as containing a defini- 
tion of the word judgment. But their Lordships of the Privy Council 
“had occasion to define word ‘judgment’ in two cases coming from 
the Bombay High Court. Zn Tata Iron and Steel Co, Ltd. v, 
Chiff Revenue Authority of Bombay (1), Lord Atkinson relied on 
` Onslow v. Commissioners of Inland Revenue (2) and pointed out 
that a final judgment was different from final order as used in the 
39th clause of the Bombay Letters Patent. In Sewak firamchod 
Bhogi Lal y. Dakore Temple Committee (3) Sir John Edge laid 
down that ““The term judgment in the Letters Patent of the High 
Court means in civil cases a decree and not a judgment in the 
Ordinary sense”, 


This observation was attempted to be distinguished, by draw- 
ing a distinction, perhaps without a difference, in Jskwari Pershad 
ve Shen Tahal Rai (4), in view of a practice that had grown up 
to treat certain orders as being judgments, The same view was 
expressed in the Full Bench case of Sita? Din v. Anant Raw (5) 
where it was also held that judgment includes a final order. Both 
these cases were decided before knowing the exposition of the 
meaning of ‘final order’ by their Lordships of the Privy Council 
in Abdur Rahman v. Cassim (6) to be mentioned hereafter. It 
may also be noted that in Bhogi Lal's case (3) their Lordships had 
not said that the term ‘final judgment’ in clause 39 of the Bombay 
Letters Patent means final dacree in civil cases, but that the 
term ‘judgment’ in the Letters Patent of Bombay means in civil 
cases a decree, and not a judgment in the ordinary sense. Ina 
later case of Skakzadíi Begam v., Alakhnath (7) a Full Bench of 
the Allahabad High Court of which I was a member at the time, 
dissented from the opinion of White, C. J. expressed in the 
‘Madras Full Bench, and it was pointed out that “the test laid 
down by the learned Chief Justice of the Madras High Court is 
put in too wide a language and cannot be accepted as laying down 
the correct criterion”, and it was further observed that their 
Lordships’ observation in Bhogi Lal’s case (3) made it clear that 


(1) (1923) 1. L. R. 47 Bom. 724; L. R. sol. A, 212; 39C. L. J. 16 
(2) (1890) 25 Q. B. D: 465. 

t2) (1925) A.I. R (P, C). 155; L, R. 52 1. A, 562; 41 C., L, J. 628, 
(4) (1926) 24 A. L. J. 892 (893). 

(5) (1933) A. L. J. 127. 

t6) (1933) A. L. R. (P. C). 58 ; (1942) 57 C. L. J. 136. 

(7) (1935) I. L. R. 57 All. 983 ; [1935] A. L. J. 681 (685). 
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the word ‘judgment’ used in the Letters Patent is not to be taken 
in -its widest scope. The Allahabad Full Bench at page 687 
declined to accept the contention that “every order passed by a 
single Judge which puts an end to or terminates the proceeding or 
which has by implication the necessary effect resulting in such a 
termination is a judgment”. 

Shortly after this Allahabad Full Bench case came the Full 
Bench decision of the Rangoon High Court in Dava Bhai [iwan 
Das v. Muru Gappa Chetti (1) where at page 269 the view of 
White C. J. was dissented from and Page, C. J. observed that “judg- 
ment means and isa decree ina suit by which the rights of the 
parties at issue in the suit are determined. A final judgment is 
a decree ina suit by which all the matters at issue therein are 
decided. A preliminary or interlocutory judgment is a decree in 
a suit by which the right to the relief claimed in the suit is decided, 
but under which further proceedings are necessary before the suit, 
in its entirety, can be determined”, 

In view of the observation, made by their Lordships of the 
Privy Council, the word ‘judgment’? cannot now be taken in its 
widest possible sense so as to include every order which terminates 
a proceeding pending in a High Court so far as that court is 
concerned, 

In criminal cases the position is still stronger. In England 
judgment is equivalent to a judgment of conviction or acquittal and 
is distinct from other orders in a criminal case. This will appear 
from an examination of paragraphs 260-4 in Vol.g of Halsbury’s 
Laws of England (Hailsham Edition). 

In the Indian Code of Criminal Procedure judgment is not 
defined, but various sections suggest what it means, Sections 404 
and 4154 no doubt refer to appeal from judgment or appealable 
judgment respectively. But under sections 263 and 264, the judg- 
ment in a summary trial has to contain the finding and sentence or 
other final order, Under section 365, in a jury trial the order of 
conviction or acquittal in accordance with the opinion of the jury 
is the judgment. Under section 309, in a case tried with Assessors 
the final order, which is followed by the sentence, is the judgment. 
Section 367 suggests what the contents of a judgment should be, 
and what it should comprise of when it be a judgment of conviction 
and what if it be a judgment of acquittal. Section 376 also requires 
a record of the offence complained of or proved, the plea of the 
accused and the final order. As final orders like. those undef 


{z) (1935) Rang. 267; 
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‘Sections 144 and 145 could not be judgments, a special provision 
has been made in section 367(6) that certain orders should be 
deemed to be a judgment. The Code provides appeals from certain 
appealable orders, and section 423 provides appeals from conviction 
and sentence. Thus judgment inthe Code meansa judgment of 
conviction or a cquittal, 


Even in Madras, in Emperor va Chinna Kaliappa Gounden (1), 
White, C. J. at page 131 held that an order of dismissal of a com- 
plaint under section 203 is nota judgment within the meaning of 
section 360 and this was the opinion of the majority. This opinion 
was later followed by another Division Bench of the Madras High 
Court in Emperor v, Makeswara Kondaya(2), where it was held 
that an order of discharge is nota judgment, as “a judgment is 
intended to indicate the final order. in a trial terminating in either 
the conviction or acquittal of the dccused. ” 


Thus neither under the English nor the Indian Law the term 
‘judgment’ in a criminal case includes an interlocutory order. In 
section 205(1) of the Act, the word ‘judgment’ does not occur by 
itself but is used in conjunction with final order, When both the 
terms judgment and final order are used together in one expression, 
they undoubtedly connote different and distinct meanings, and 
judgment cannot be interpreted as embracing even interlocutory 
orders, which would make the category ‘final order’ wholly super- 
fluousand unnecessary. It is true that in the Federal Court Rules 
unfortunately the definitions of judgment, decree and order have 
been borrowed from the Code of Civil Procedure ; but that of 
course is only forthe purposes of the Rules and cannot be taken 
in any way to control the proper meanings to be given to 
those terms in the Act itself, even if an inconsistency were 
inevitable, 

I am of the opinion that the ord er of the High Court directing a 
re-hearing of the criminal appeal by the Sessions Court is nota 
judgment witbin the meaning of section 205 of the Government of 
India Act. 

Final Order, The next question is whether it isa final order. 
The order of the High Court is final in the restricted sense that it 
disposes of the matter pending before the High Court finally, the 
case going back to the Sessions Judge. But it is by no means final 
so faras the case itself is concerned, because the appeal is still 


(1) (1905) I, L. R. 29 Mad, 126. 
(2) (1908) I. L. R. 3I Mad, 543 (545). 
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before the Sessions Judge and will have to be disposed of on its 
merits and then only a final order passed. Thus ordinarily speaking 
an order sending the case back tothe appellate Court cannot be 
considered to be a ‘final order’ within the meaning of section 205(r) 
of the Act. The words ‘final order’ do not occur in the present . 
Criminal Procedure Code. As the same words would apply both 
to civil and criminal cases, it would not be inappropriate to consider 
the meaning of ‘final orders’ as used in the Civil Procedure Code. 
These words occur in section rog Civil Procedure Code where 
an appeal lies in certain cases from a ‘decree or final order’ passed 
on appeal by a High Court. Their Lordships have had occasions 
to consider what is meant by the words ‘final order,’ The words 
‘final order’ are ordinarily used in contrast with interlocutory order. 
But in Rahimbhoy Habibbhoy v. Turner (1) and Mushav Hossein v: 
Bodka Bibi (2), both of which were under section 595 of the Civil 
Procedure Code of 1882, their Lordships laid down that an order 
even though not final inthe ordinary sense would be final if it 
decides the cardinal point in the case notwithstanding that there 
might be subsidiary enquiries to make. Inthe present case there 
is no doubt that a cardinal point has been decided by the High 
Court adversely. The accused’s objection was as to the legality of 
the proceedings which went to the root of the matter and which if 
decided in his favour would result in the dismissal of the complaint 
outright. Ifthe proceedings were really in contravention of the 
provision of section 270 and were void ad initio, the merits of the 
case should not be gone into at all. 

But their Lordships have in two more recent cases expressed a 
somewhat different view. Jn Ramchand Manjimail v. Goverdhandas 
Vishandas Ratanchand (3), their Lordships following two English 
decisions Salaman v, Warner (4) and Bosch v. Altrickham Urban 
District Council (5) laid down that an order refusing stay of suit 
under the Arbitration Act was not a final order, as it did not finally 
dispose of the rights of the parties but left them to be determined 
by the Courts in the ordinary way. 

The definition of final order as given in Salamwan’s case (4) was 
as follows Lord Esher, M. R. observed “ If their decision, which- 
ever way it is given, will, if it stands, ffinally dispose of the matter in 


(1) (1860) I. L., R. 15 Bom. 155; L. R. 181. A, 6. 

(2) (1894) I. L». Re 17 All, 112; La R. 221. A. I. 

(3) (1920) J, L. R. 47 Calc. 918 ; [1920] (P. C.) A. I. R. 86, 
(4) [1891] 10. B. 734. 

(s) [1903] 1 K, B. 547. 
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dispute, I think - that for the purposes of these rules it is final, On 
the other hand, if their decisión, if given in one way, will finally 
dispose of the matter in dispute, but, if given in the other, will 
allow the action to go on, then I think it is not final, but interlocu- 
tory.” Fry, L. J. remarked “I conceive that an order is final only 
where it is made upon an application or other proceeding which 
must, whether such application or other proceeding fail or succeed, 
determine the action. Conversely I think that an order is 
“interlocutory ” where it cannot be affirmed that in either event 
the action will be determined. Lopes, L, J. said, “I think that a 
judgment or order would be final within the meaning of the rules, 
when, whichever way it went, it would finally determine the rights of 
the parties,” Butin Sozch’s case (1) Lord Alverstone, C. J. held 
“It seems to me that the real test for determining this question ought 
to be this: Does the judgment or order, as made, finally dispose of 
the rights of the parties? -Ifit does, then I think it ought to be 
treated as a final order ; but if it does not, it is then, in my opinion, 
an interlocutory order. ” 

In Abdur Rahman v. Cassim (2), Sir George Lowndes distin- 
guished the two earlier cases of their Lordships on the ground that 
they had been decided under section 595 of the old Code where the 
wording was materially different and also because in both special 
leave had been given, and then laid down that “ the test of finality 
is whether the order finally disposes of the rights of the parties. ” 
The appellate Court in India had been of the opinion that the 
order had gone to the root of the suit, namely the jurisdiction of 
the Court to entertain it and it was for this reason that the order 
was thought to be final But their Lordships held that “ this was 
not sufficient. The finality must be a finality in relation to the suit. 
If after the order, the suit is still alive suit, in which the rights 
have still to be determined, no appeal lies. ” ; 

In that case the appeal had been allowed by the High Court, 
the decree of the Subordinate Judge set aside and the suit reman- 
ded to the original court for trial on the merits. It was also pointed 
out before their Lordships that there was undoubtedly some 
divergence in the views expressed in the English cases upon which 
the Judgment in Ramchandra -Manji Mals case (3) founds, but 
their Lordships considered that the rule deduced for guidance under 
the Code of Civil Procedure was clear and unambiguous and should 

(1) [19003] 1 K. B. 547. 

(2) 1993 A. I, R. (P. C.) 58 ; (1932) 57 C. L, J. 196: 

(3) (1920) |, L. R. 47 Cale. 918 ; [1920] A. I, R. P. C, 86, 
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P.C. be decisive in all such cases. If the effect of the order from which 
1939. it is sought to appeal is not to dispose finally of the rights of the 


Dr. Hori Ram Singh parties, then even though it decides an important and evena vital 


v. issue in the case, it leaves the suit alive and provides for its trial in 
che Crown; the ordinary way. | 
Sulaiman, Fi As the ‘final order’ may. be either in a civil or criminal case the 


definition given by their Lordships in the civil case must by 
analogy be applied to a criminal case as well. In the present case, 
the appeal has not yet been tried on the merits. ` It is still to be 
finally decided by the Sessions Judge whether the accused--was or 
was not guilty of the offences with which he had been charged. 
The question of want of consent, although vital for the purposes of 
the proceedings as it went to the root.of the matter so far as their 
continuance is concerned, is after alla preliminary question as to 
whether the proceedings had been properly instituted or-not, The 
criminal case is still a live case, and the innocence or the guilt of 
the accused has not been finally determined. The question raised 
was one of jurisdiction of the Magistrate to entertain the complaint- 
and was therefore analogous to the question of jurisdiction raised in 
Abdur Rahman's case (1). Although the point is certainly a cardi- 
nal one, but the order of remand cannot be regarded asa final 
order within the meaning of section z05(1) The accused may 
ultimately not be found guilty at all, Ifthe accused is hereafter 
found guilty by the Sessions Court and convicted and sentenced, 
he can come to the High Court in Revision ; and in case the High 
Court adheres to its view and the Revision is dismissed, the order 
would become final; and from that order he may come to the 
Federal Court under section 205{1). But until that stage arrives 
he is not in my opinion entitled to appeal fromthe High Court's 
order. ; ; 

Section 270(1). Holding the view that no appeal at all liesat 
this stage, I would have feared that it would be somewhat awkward 
for the Sessions Judge if I were to express any definite opinion that 
consent of the Governor was necessary for either of the two charges. 
in this particular case. If no appeal lies, the order of the High 
Court must stand and the Sessions Judge is bound to re-hear the. 
whole appeal, and yet he may feel embarrassed by any contrary 
opinion expressed bythe Federal Court. But the opinion of the 
majority is that the appeal should not fail on any such preliminary 
grounds. Further, a statement of the true legal position may help 


(t) (1932) 57 C» L. Jo 136 ; [1933] A.LR, P. C, 58. 
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in applying the legal principles to the facts of the case. I therefore leat 
proceed to deal with that question also. 1939; 
It must be conceded that the protection given to public servants De, Hori Ram Singh 
under section 270, which applies both to civil and criminal proceed- Tia y PRN 
ings, is intended to be real and not merely illusory, The intention oe 
seems to beto prevent them from being unnecessarily harassed, Sulaiman, F. 
and the criminal prosecution, except with the previous consent of Bi 
the Governor-General or the Governor, is prohibited and proceed- 
ings started without such consent declared illegal. Sub-section (1) 
stands as follows :— 
No proceedings civil or criminal shall be instituted against any 
person in respect of any act done or ptirporting to be done in 
the execution of his duty asa servant of the Crown in India or 
Burma before the relevant date, except with the consent, in the 
case ofa person who was employed in connection with the affairs 
of the Government of India or the affairs of Burma, of the 
Governor-General in his discretion, and in the case of a person 
employed in connection with the affairs of a Province of the Gover- 
nor of that Province in his discretion”, 
The main question for consideration is the interpretation of 
the words “any act done or purporting to be done in the execution 
of his duty as a servant”. The Act being a recent one, no case 
turning on the interpretation of section 27o (1), other than the 
one under appeal, has been brought to our notice. Besides the 
cases. under section 80 Civil Procedure Code there area very 
large number of cases under section 197, Criminal Procedure 
Code showing a considerable conflict of opinion among the Indian 
High Courts as to the applicability of that section. The words 
of that section are not exactly identical with those in the section 
before us. There we have the words “while acting or purporting 
to act in the discharge of his official duty”, which have caused a 
divergence of opinion on the true significance of the words “while 
acting or purporting to act”, It is therefore best to focus attention 
on the words actually used in section 270 (I) 
Sessions Judge’s Opinion. The learned Sessions Judge in an 
elaborate judgment discussed the legal aspects of the case and 
also considered certain apparently conflicting rulings, and then 
came to the conclusion that the previous sanction of the Governor 
was necessary for both the charges. For want of such sanction he 
held all the proceedings to be void and ‘acquitted’ the appellant, 
The acquittal of the accused was obviously wrong, as that would 
have prevented further proceeding even after the necessary con- 
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sent of the Governor had been obtained. If the prosecution is 
defective for want of proper consent, the procee dings would be 
void and the complaint would be dismissed. The Sessions:Judge 


took the view that every criminal breach of tryst would require 


& previous consent. This was putting it rather too widely. He 
should have really considered whether on the facts as alleged 
by the prosecution or atany rate as found by the Magistrate, 
consent was necessary. lf not, he would have to’ go into the 
metits and ascertain the facts bimself, and then again decide 
whether on the facts sO appearing consent was or was not 
necessary. l l TU 
High Cousrês view. The High Court in Revision took a con- 
trary view, set aside the Sessions Judge’s order of acquittal and 
“returned the record to him for trial on the merits”, by which 
presumably the High Court meant re-hearing of the appeal on 
the merits, The Bench appear to have taken the view that con- 
sent would never be necessary in case of criminal breach of trust, 
nor even in the case of falsification of accounts, They apparently 
thought it unnecessary to consider whether on the facts as found by 


‘the Magistrate, which were for re-consideration before the Sessions 


Judge, the act had purported to be done in execution of duty so 
as to make the previous consent necessary. In fact: they have 
said that it “does not appear to them even arguable that theft, 
or embezzlement or breach of trust committed by a servant of 
the Crown can be said to be done in the execution of his duty 
as a servant of the Crown”, But section 477A in express terms 
covers the case of an officer, who wilfully falsifies accounts which 
may be his duty to maintain. They have apparently put theft, 
embezzlement, or breach of trust on exactly the same footing as 
falsification of accounts, and have not considered the. charge of 
falsifying the accounts separately from that of criminal breach 
of trust. This is ignoring the significance of the words ‘purporting 
to be done’ which are no less important. They ‘have thought 
that “an act done or purporting to be done in the execution of 
his duty as" a servant of the Crown cahnot by any stretching of 
the English language be made to apply to an act which is-clearly 
a derelfetion of his duty as such”, But if an act has purported 
to be done in execution of duty, it may be done s0, only ostensi- 
bly and not really, and if done dishonestly may: still be a derelic- 
tion of duty. 

The High Court Bench -have taken the view that the section 
is clearly meant to apply to an act by a-public servant which could 
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be done in good faith, but which possibly might also be déne in 
bad faith..ccccccosssosrseeeeLhe section cannot be meant to apply to 
cases where there could be no doubt that the act alleged must 
be in bad faith”. So far as subsection (1) is concerned, the ques- 
tion of good faith or bad faith cannot strictly arise, for the words 
used are not only “any act done in the execution of his duty but 
also “any act purporting to be done in the execution of his 
duty”. Whenan actis not done inthe execution of his duty, 
but purports to have been done in the execution of his duty, it 
may very well be done in bad faith ; and even an act which 
cannot at all be done in good faith may purportto be done in 
execution of duty if another is made to believe wrongly that it 
was being done in execution of duty. Itis therefore not possible 
to restrict the applicability of the section to only such cases 
where an act could possibly have been done both in good and 
bad faith. Ofcourse, the question of good or bad faith cannot 
be gone into at the early stage at which objection may be taken. 
Making false entries in a register may well be an act purported 
to be done in execution of duty, which would be an offence, 
although it can never be done in good faith, It is sub-section 
(2) only which introduces the element of good faith, which relieves 
the Court of its obligation to dismiss the proceedings. But that 
sub-section relates to cases even previously instituted and in 
which there may not be a defect of want of consent, and is there- 
fore quite distinct and separate, and not merely ancillary to sub- 
section (1), as the learned Sessions Judge supposed. Having 
-regard to the ordinary and natural meaning of the words ‘purport- 
ing to be done’, it is difficult to say that it necessarily implies 
‘purporting to be done in good faith’, fora person who ostensibly 
acts in execution of his duty still purports so to act, although he 
may have a dishonest ‘intention. 

Extent of the Protection. Obviously the section does not mean 
that the very act which isthe gravamen of the charge and cons 
titutes the offence should be the official duty of the servant of the 
Crown. Such an interpretation would involve a contradiction in 
.terms, because an offence tan never be an official duty. The 
words as used inthe section are not ‘in respect of any official 
duty” but “in respect of any act done or purporting to be done 
in the execution of his duty", The two expressions are obviously 
‘not identical, The offence should have been committed when 
an act is done in the execution of duty or when an act purports 
: to be done in the execution of the duty. The reference is obviously 
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to an offence committed in the course of an action, which is 
taken or purports to be taken in compliance with an official duty, 
and is in fact connected with it, The test appears to be not that 


-the offence is capable of being committed only by a public servant 


and not by any one else, but that it is committed by a public 
servant in an act done or purporting to be done in the execution 
of his duty. The section cannot be confined to only such acts 
as are done by a public servant directly in pursuance of his public 
office, though in excess of the duty or under a mistaken belief as 
to the existence of such duty. Noris it necessary to go to the 
length of saying that the act constituting the offence should be 
so Inseparably connected with the official duty as to form part 
and parcel of the same transaction. If the act complained of 
is an offence, it must necessarily be not in execution of duty, 
but a dereliction of it. What is necessary is that the offence 
must be in respect of an act done or purported to be done in 
execution of duty that isin the discharge of an official duty. It 
must purport to be done inthe official capacity with which he 
pretends to be clothed at the time, that is to say under the cloak 
of an ostensibly official act, though, of course, the offence would 
really amount to a breach of duty. An act cannot purport to be 
done in execution of duty unless the offender professes to 
be acting in pursuance of his official duty and means to convey 
to the mind of another the impression that he is so acting. 

The section is not intended to apply to acts done purely in a 
private capacity by a public servant. It must have been ostensibly 
done by him in his official capacity in execution of his duty, 
which would not necessarily be the case merely because it was 
done ata time when he held such office, nor even necessarily 
because he was engaged in his official business at the time. For 
instance, ifa public servant accepts asa reward a bribe in his 
office while actually engaged in some official work, the is not 
accepting it even in his official capacity, much less in the execution 
of any official duty, although it is quite certain that he could 
nevet have been able to take the bribe unless he were the official 
in charge of some official work. He does not even pretend to 
the person who offers the bribe that he is acting in the discharge 
of his official duty, but merely uses his official position to obtain 
the illegal gratification. 

Proteduve. Section 270 (1) directs that no proceedings, civil 
or criminal, shall be instituted etc. The prohibition is against the 
institution itself and its applicability must therefore be judged in 


VOL.: 71.) FEDE RAL COURT 


the first instance at the earliest stage of institution. If the pro- 
secution case as disclosed by the complaint or the Police report, 
„as the case may be, shows that the act purported to be done in 
execution of duty,. the proceedings must be dropped. But if the 
prosecution case does not involve this the case cannot be thrown 
out on the preliminary ground of want of consent of the 
Governor in his discretion. The mere fact that the accused 
proposes to raise a defence of the act having purported to be 
done in execution of duty would not in itself be sufficient, other- 
wise even a frivolous defence would prevent prosecution. The 
prosecution must be given a chance to prove its case. Of course, 
if the case as put forward fails, or the defence establishes that the 
act purported to be done in execution of duty, the proceedings 
will have to be ,dropped and the complaint dismissed on that 
ground. 

Breach of Trust. Now, dishonest misappropriation or conver- 
sion of moveable property to one’s use in an offence under section 
403, Indian Penal Code but if the offender had been entrusted 
.with property or with any dominion over it, the dishonest mis- 
appropriation or conve rsion to his use or dishonest user or dis- 
‘posal becomes a criminal breach of trust under section 405 ; 
and ifhe had been entrusted with property or dominion over it 
in-his capacity of a public servant, it becomes a criminal breach 
of trust by a public servant under section 409. 

The question whether a criminal breach of trust can be com- 
mitted while purporting to actin execution of duty is not capable 
of being answered hypothetically in the abstract, without any 
reference to the actual facts of the case. An attempt to answer 
the question ina generalised way has been responsible for loose 
language used in some of the cases cited before us. It is possible 
to conceive of acase where a criminal breach of trust may be 
committed in conspiracy with other servants and payment of 
money is dishonestly ordered ostensibly in execution of duty. 
The question whether the act purported to have been done in 
execution of duty or not must depend on the special circumstances 
of each case. ; 


The first charge was worded generally that the accused had 
committed a criminal breach of trust in respect of certain specified 
medicines, but no objection appears to have been taken to it, 
nor,could this defect be urged seriously in view of the provisions 
of section 221 (5), Criminal Procedure Code. If the present case 
had merely been that medicines were openly -removed from thg 
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hospital dipensary to the house on some pretence, it might have 
remained ambiguous whether the act purported to be -done in 
execution of duty or not, But apparently the case as put forward 
in the compounder Din Mohammad’s application submitted with 
the Police Report, and also as found proved by the Magistrate 
at the trial was one of secret misappropriation or conversion to 
one’s use. When a public servant simply embezzles some pro- 
perty entrusted to him and thereby commits a criminal breach of 
trust under section 409, he is not doing an act, nor even purports 
to do an act in execution of his duty ; when he commits the act, 
he does not pretend to act in the official discharge of his duty. 
A case like that would not ordinarily fall within the scope of 
section 270 (t). 

Falsifying Accounts, But an offence under section 477A, 
Indian Penal Code is committed if an officer or servant or any- 
one employed or acting in such capacity, wilfully and with 
intent to defraud falsifies any book or account. Thus where it 
is his duty to maintain a record or a register, andin maintaining 
that register he makes some entries which are false to his know- 
ledge, he is certainly purporting to act, though not actually 
acting, in the excution of his duty, because he is making certain 
entries in the register, knowing them to be false, He is ostensibly 
professing to be discharging his. official duty in maintaining the 
register, which he is bound to maintain correctly. In making 
the entries he pretends or purports to act in the execution of 
his duty ; but in. point of fact he is acting in direct dereliction 
of it. 

It has been argued by the Advocate-General of the Punjab 
that section 270 (1) refers only to the commission of an act and 
not to omission. This may not be accurate but even quite apart 
from this, the falsification of accounts is by no means a mere 
omission, It is true that some entries are alleged to have been 
omitted in order to conceal the criminal breach of trust. If an 
omission were due merely to an honest mistake, it would certainly 
remain a mere omission ; but where the omission of certain items 
is intentional so that a false balance may be shown and -the - real 
surplus may not be disclosed, itis a positive act of falsifying 
accounts. There is a falsification of the total just as much as that 
of particular entries that have been omitted, 

In my opinion the consent of the Governor was necessary for 
the charge under section 477A, though not for that under section . 
409 Indian Penal Code, 
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Joint Trial, The last question is whether the whole procee- 
dings should or should not be quashed on account of the joint 
trial Under section 235 (1) Criminal : Procedure Code two 
offences for one series of acts so connected together as to form 
the same transaction can be tried at one trial, The offences of 
criminal breach of trust and falsification of account were so 
connected. The difficulty is caused by the circumstance that for 
one of these offences previous consent of the Governor was a 
condition precedent to the exercise of the Magistrate’s jurisdiction. 
There is no specific provision in the Code to cover the present case 
exactly. Ina case of jury trial, I would have had no hesitation 
in holding that the whole trial was illegal inasmuch as the accused 
would have been gravely prejudiced by the production of evidence 
‘relating to the offence under section 477A for which the Court 
had no jurisdiction at all to try the accused, But this case was 
tried by a Magistrate before whom no objection regarding the 
want of consent appears to have been taken. Under section 537 
Criminal Procedure Code the appellate Court before altering the 
order relating to the offence under section 409 has to be satisfied 
whether the defect has in fact occasioned a failure of justice, 
and.in determining this, the court must have regard to the fact 
whether the objection could and should have been raised at an 
earlier stage in the proceedings, As however we are not to go 
into the merits of the case, it is not practicable to decide now 
whether there would or would not be failure of justice if the appeal 
is re-heard as regards the charge under section 4o9 Indian 
Penal Code, The Sessions Judge when re-hearing the appeal would 
be in the best position to decide this for himself. 


I would accordingly, if an appeal were to lie, remit the case to 
the High Court with the declaration that the following order be 
substituted for High Court’s order :— 


The order of acquittal passed by the Sessions Judge be set 
aside, all the proceedings, so far as they relate to the charge 
under section 477A, be quashed and the case with regard to that 
offence dismissed on the sole ground of want of a consent of the 
Governor, without acquitting the accused of the charge, leaving 
the door open for a fresh prosecution under section 477A if 
consent of the Governor in his discretion is obtained hereafter ; 
and the appeal be sent back to the Sessions Judge for re-hearing 
as regards the charge under section 409 Indian Penal Code leaving 
jt open to the Sessions Judge to ordera re-trial if he comes to the 
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F.C. conclusion that the joinder ofthe two charges has occasioned a 
1939. failure of justice. 
Dr. gi Singh Varadachariar J.: This is an appeal against á Judgment 
Vv. pronounced by the High Court at Lahore, in the exercise of its 
Latah criminal appellate jurisdiction ; that Court has certified that the 
Sulaiman, F. case involves a question as to the interpretation of section 270 (1) 
ag of the Government of India Act, 1935, namely, whether the con- 
sent of the Governor of the Province was necessary for the pro- 
secution of the appellant for alleged offences under sections 409 
and 477A of the Indian Penal Code. 
A question was mooted, in the course of the argument before 
us, whether section 205 of the Government of India Act, 1935, 
contemplated appeals in criminal cases. The juxtaposition of 
the words “Judgment, decree or final order” is, no doubt, sugges- 
tive of civil litigation; but it cannot be said that the word 
“Judgment” is not comprehensive enough to include a judgment 
pronounced ina criminal case; see section 366 of the Criminal 
Procedure Code and other sections in that Chapter, and also clause 
41 of the Letters Patent of the Chartered High Courts. Unlike 
section 206 of the Constitution Act, section 205 is not in terms 
limited to civil cases ; and it is worth noting that section 210 (2) 
places orders of this Court on the same footing as orders made 
“by the highest court exercising civil or criminal jurisdiction, as 
the case may be”. As no objection has been taken on be- 
half of the Crown to the maintainability of the appeal, I proceed 
to deal with the case on the assumption that the appeal was 
competent, 
In view of the course of the argument before us, it is necessary 
to refer in some detail to the nature of the charges against the 
appellant. He had for many years been a Sub-Assistant Surgeon 
in the Punjab Provincial Subordinate Medical Service. In March, 
1937, when he was in charge of the rural hospital at Mithankot, 
he was suspected of dishonestly removing to his own quarters 
certain medicines belonging to the hospital. He was at that time 
under orders of transfer to a new station and was arranging to 
hand over charge shortly to his successor. Acting on a report 
sent by the compounder of the hospital to the Secretary 
of the District Board, a Deputy Superintendent of Police 
caused a search of his house to be made; and he examined 
the contents of some of the boxes belonging to the appellant 
which seemed to have been packed ready to be taken by the 
appellant when leaving the station, As the result of this search 
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and of some further investigation, proceedings were instituted in 
June, 1937, before the First Class Magistrate at Dera Ghazi Khan 
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and 477A. The first charge was “that being a public servant and 
in such capacity entrusted with medicines of the hospitals which 
were the property of the District Board, Dera Ghazi Khan, the 
accused committed criminal breach of trust in respect of certain 
medicines (specified in the charge) and thereby committed an 
‘offence punishable under section 409 of the Penal Code.” The 
second charge was that “being a public servant, he, wilfully and 
with intent to defraud, omitted to record entries in the stock 
book of medicines for 1937 relating to certain medicines belonging 
to the District Board and in his possession and thereby committed 
an offence punishable under section 477A, Indian Penal 
Code.” 

The appellant denied the charges. He denied that the dis- 
puted medicines were recovered from his boxes as alleged by the 
prosecution. He alleged that they were in his room, as he was 
taking steps to complete the preparation of his stock book. As 
regards the omission to enter certain medicines in the stock 
book, he pleaded that it was not dishonest but was merely due 
to oversight. It does not appear from the judgment of the 
Magistrate whether the objection based on the absence of the 
` Governors consent to the prosecution was taken before him, 
On the evidence, the Magistrate found the appellant guilty of 
both the offences charged and sentenced him to six months’ 
- rigorous imprisonment. ` : 

On appeal, the learned Sessions Judge of Dera Ghazi Khan 
. dealt with the objection under section 270 (1) as a preliminary 
point ; and, ashe came to the conclusion that the proceedings could 
“not be instituted except with the Governor's consent, he 
“acquitted” the appellant, holding that the proceedings were withe 
out jurisdiction. In this view, he did not deem it necessary to 
deal with the evidence against the accused. I may observe in 
passing that the proper order to be passed on this footing was not 
one of acquittal ; but, so far as this appeal is concerned, nothing 
turns on this matter of form, , 

The Crown appealed to the High Court at Lahore against the 
order of acquittal’; and a Division Bench (Sir Douglas Young 
C, J. and Blacker J.) set aside the order and returned the record 
to the Sessions Court, for disposal of the appeal on the merits, 
The learned Judges do not seem to-have felt-any hesitation at 
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that time in holding that section 270 (1) could not apply to the 
case, ‘It does not appear whether, at the hearing of the appeal, 
their attention was drawn to the conflicting rulings under section 
197 of the Criminal Procedure Code. When the appellant applied 
for a certificate under section 205 of the Constitution Act, the 
attention of the High Court seems to have been drawn to some 
of these decisions and the learned Judges granted the certificate, 
with the observation that it might ke possible to found on them 
an argument that the consent of the Governor was necessary in a 
case like the present, 

The appellant, who appeared in person before us, invited us 
to deal with the whole case on the evidence ; but, in the absence 
of special reasons, we saw no justification for doing so. He next 
contented that as his own plea was to the effect that he did not 
act dishonestly and, whatever he did, he did only in the perfor- 


-mance of his duty, the case must be held to fall within the terms 


of section 270(1). I cannot accede to this argument. As the 
consent of the Governor, provided for in that section, is a condi- 
tion precedent to the institution of proceedings against a public 
servant, the necessity for such consent cannot be made to depend 
upon the case which the accused or the defendant may put 
forward after the proceedings had been instituted, but must be 
determined with reference to the nature of the allegations made 
against the public servant, in the suit or criminal proceeding. ‘If 
these allegations cannot be held to relate to “any act done or 


‘purporting to be done in the execution of his duty” by the 


defendant or the accused “asa servant of the Crown”, the con 
sent of the authorities would, srima facie, not be necessary for 
the institution of the proceeding. If, in the course of the trial, 


-ail that could be proved should be found to relate only to what 


he did or purported to do “in the execution of his duty”, the pro» 
ceedings would fallon the merits, unless the Court was satisfied 
that the acts complained of were not done in good faith (section 
270 (A). Even otherwise, the proceedings would fail for want of 
the consent of the Governor, if the evidence established only 
official acts. As the appellate Court has not pronounced any 
opinion on the evidence, we are not in a positionto say whether 
on the facts szoved, the proceedings could be held to fail on 
either of the above grounds. At this stage, we have only to see 
whether the case alleged against the appellant or sought to be 


. proved against him relates to acts done or purporting to be done 
. by him “in the execution of his duty”, 
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The appellant pressed us to hold-that, even judged by the ot 
above test, the charges framed against him, including the one 1939. 
under section 409 of the Indian Penal Code, did not clearly py, Hori Rani Singh 
exclude the -possibility on the acts complained of being acts 
done in his official capacity. He also urged that the charge under coe 
section 409 was vague and, without furthur investigations, it would Waradachan an, 7. 
not be determined whether it related to an official act or not, I 
find myself unable to accept these arguments, so far as the 
charge under section 409 is concerned, Read in the light of 
section 221 of the Criminal Procedure Code, the charge must be 
taken to allege that the appellant dishonestly misappropriated or 
converted to his own use property which had been entrusted to 
him in his official character, It is not clear from the record 
whether the proceedings in this case were initiated by a complaint 
or by a police report; but taking into account all the materials 
which appear to have been collected before the proceedings were 
instituted I am of the opinion thatso far as the charge under 
Section 409 was concerned, the acts in respect of which he was 
intended to be prosecuted could not be regarded as acts done or 
purported to be done in execution of his duty. 


The learned Judges have dealt with both the charges, i e. the 
one under section 409 and the other under section 477A, as on the 
same footing ; it, however, seems to me necessary to draw a distinc- 
tion, for the present purpose, between the charge under section 409 
and the: charge under section 477 A. Though a reference to the 
capacity: of the accused as a public servant is involved both in 
the charge under section 409 and in the charge under section 
477 A, there is an important difference between the two cases, 
when one comes to deal with the act complained of. In the first, 
the official capacity is material only in connection with the 
‘“entrustment” and does not necessarily enter into the later act of 
misappropriation or conversion, which is the act complained of. 
-In the charge under section 477 A, the official capacity is involved 
inthe very dct complained of as amounting to a crime, because 
.the gravamen of the charge is that the accused acted fraudulently 
in the discharge of: his official duty. The consent of the Governor 
- would thus be prima facie necessary for the institution of proceed- 
ings against the appellant under section 477 A. The learned 
Advocate-General of the Punjab sought to found an argument 
‘on the fact that the appellant is in the present case charged 
not with an ad, in. the sense of making a fraudulent entry 
ih the course of his official duty, but with an omission to make an 
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entry which it was his duty to make. I do not think that any-- 
thing can be made to turn on this distinction. Apart from the 
principle that, for the purposes of the criminal law, acts and illegal ; 
omissions stand very much on the same footing, the conduct of the 
appellant in maintaining the accounts, which it was his duty to 
keep, has to be dealt with as a whole and the particular omission 
cannot of itself be treated as an offence except as a step in the 
appellant’s conduct in relation to the maintenance of the “register 
which it was his duty correctly to maintain. a 

It only remains to deal with the arguments urged on the one 
side or the other as to the test to be applied in determining whether 
or rot the act complained of is one “purporting to be done in 


‘execution of his duty” as a public servant, I would observe at the 


outset that the question is substantially one of fact, to be deter- 
mined with reference to the act complained of and the attendant 
circumstances ; it seems neither useful nor desirable to paraphrase 
the language of the section in attempting to lay down hard and 
fast tests. For instance, it was sald in Addul Hadi Mussalman Y. 
Mishea (1) that “we are not concerned with the act itself so much 
as the capacity in which the act is performed”, an observation of 
that kind does not seem to be very helpful and may even prove mis- 
leading. Again, expressions like “cloak of office” and “professed 
exercise of office” may correctly fit in with certain cases, but they 
may not always be appropriate to describe or delimit the scope 
of the section. The question does not seemto have arisen for 
decision under section 270(1) of the Constitution Act ; we were 
accordingly referred by way of analogy to a number of rulings 
under section 197 of the Criminal Procedure Code and one or two 
decisions under section 80 of the Civil Procedure Code. The 
judgment in Rat Makal Panday v. Maung Fe Sein (2) dealt with 
a provision corresponding to sub-section (2) of section 270 and 
throws no light on the present question. 

The reported decisions on the application of section 197 of the 
Criminal Procedure Code are not by any means uniform. In most 
of them, the actual conclusion will probably be found to be unm 
exceptionable, in view of the facts of each case; but, in some, the 


‘test has been laid down in terms which it is difficult to accept as 


exhaustive or correct. Much the same may be said even of deci- 
sions pronounced in England, on the language of similar statutory 
provisions (see observations in Booth v. Chive (3) ). It does not 


(1) (1995) A. I. R. Nagput 52. (2) (1938) A, I. R, Rang. 189. 
(3) (1851) 10 C. B. 827. 
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Seem to me necessary to review in detail the decisions given under 
section 197 of the Criminal Procedure Code which may roughly be 
- classified as falling into three groups, so far as they attempted to 
state something in the ‘nature of a test. In one group of cases, it 
is insisted that there must be something in the nature of the act 
complained of that attaches it to the official character of the person 
doing it cf. Jn ve Sheik Abdul Khadir Saheb (1); Kamisetty Raja 
Raov, T, Ramaswamy (2); Amanat Ali v. King Empevor (3) ; 
- King Emperor v. Maung Bo Maung (4) and Gurushidayya 
Shantividayya Kulkarni v, King Emperor (5). In another group, 
. wore stress has been laid on the circumstance that the official 
character or status of the accused gave him the opportunity to 
commit the offence. It seems to me that the first is the correct 
view. In the third group of cases, stress is laid almost exclusively 
on the fact that it was af a time when the accused was engaged 
in his official duty that the alleged offence was said to have been 
committed (see Gangaraju v. Venki (6), quoting from Mitra’s 
Commentary on the Criminal Procedure. Code), The use of the 
expression of “while acting” etc. in section 197 of the Criminal 
Procedure Code (particularly its introduction by way of amend- 
ment in 1923) has been held to lend some support to this view. 
While I do not wish to ignore the significance of the time factor, 
it does not seem to me right to make it the test. To take an 
illustration suggested in the course of the argument, if a medical 
officer, while on duty in the hospital, is alleged to have committed 
rape on one of the patients or to have stolen a jewel from the 
patient’s person, it is difficult to believe that it was the intention 
of the Legislature that he could not be prosecuted for such 
offences except with the previous sanction of the Local Govern- 
ment, 


Two reported decisions, one in Ganapathy Gounden v, King 
Emperor (7) under section 197 of the Criminal Procedure Code, 
and the other in Dakshina Ranjan Ghosh v. Omar Chand Oswal (z) 
under section 80 of the Civil Procedure Code, may be referred 
to as instructive, since in each of them two acts were complained 
‘of and, notwithstanding the apparent connection between the 


(1) (1916) 33 I. C. 648. (2) (1927) I. L. R. 50 Mad. 754 
(3) (1929) A. J. R. Cale. 724. (4) (1935) A. I. R, Rang. 262. 
(5) (1939) A. I, R. Bom. 63. 

(6) (1928) I. L, R. 52 Mad. €02 (605), 

(7) (1932) A. I. R. Mad. 214, 
(8) (1923) I. L. R, 50 Cale, 992 3 38 C.L. J. 104. 
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joke acts in the sense of relation in -Zime or opportunity, the Court held 

1939. that one of the acts was an official -act but not the other. In the 

Dr. Hori Ram Siogh Madras case, a village Magistrate held in confinement certain per- 
The Coi sons who were suspected to haye committed a murder, and also 


--— tortured them in order to extort a confession from them. He 
Varadachariar, F. was charged for committing offences under sections 330, 343 and 
348 of the Indian Penal Code. Wallace J. held that sanction to 
prosecute him under sections 343 and 348 was required under 
section 197 of the Criminal Procedure Code, but not for prosecu- 
ting him under section 330. In the Calcutta case, a trader sued 
a police officer for recovery of two sums of money, namely, Rs. 50 
being damages for wrongful arrest, and Rs. 75 being the amount 
alleged to have been extorted by the police officer from the plain- 
tiff. As regards the second head of claim, the learned Judges were 
of opinion that no notice under section 80 of the Civil Procedure 
Code was necessary, as “nobody could suppose that he was pur- 
porting to act in his official capacity in demanding and obtain- 
ing the sum of Rs. 75” é 
Should it, however, be assumed that the true import of section 
197 Of the Criminal Procedure Code was that stated in the 
passage from Mitra quoted in Gangaraju v, Venki (1) 1 must 
observe that, in that view, that section cannot be treated as bear- 
ing a true analogy to section 270 (1) of the Constitution Act. 
The latter section does not use the expression “while acting” etc, 
but makes it clear that the act complained of should bave been 
done or should purport to have been done in execution of official 
duty——it does not even say “in the course of such duty” There 
are, in my opinion, strong reasons against placing an unduly wide 
interpretation on this provision. It was, no doubt, intended to 
afford a measure of protection to public servants, but it was not 
part of the normal protection of such servants. That it was 
meant to provide for an exceptional situation is.shown by the 
fact that it relates only to acts done at a particular juncture, namely 
before the commencement of Part III of the Act. Section 270(1) 
applies not only to criminal proceedings, like section 197 of the 
Criminal Procedure Code, but also to the institution of civil pro- 
ceedings, In the initiation of criminal proceedings, the protection 
of public interests is the main concern, and it may well be left 
to. the Local Government to determine the question of the 
expediency of a prosecution from that point of view. But when 
a citizen seeks a civil remedy against a public servant, the 


(1) (1928) I. L. R. 52 Mad. 602 (605). 
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Legislature must be presumed to have been very cautious in 
depriving the aggrieved citizens of redress ina court of law and 
any restrictions on such a remedy imposed in the interest of the 
public servant should not be lightly extended so as unduly to 
restrict the remedy of the citizen. 

I am accordingly of the opinion that the consent prescribed 
by section 270 (1) of the Act was not required for the institution of 
proceedings against the appellant under section 409 of the Indian 
Penal Code. 

I must, however, state, with due respect to the learned Judges 

of the High Court, that in one or two placesin the judgment 
under appeal, their observations are much too widely worded. For 
instance, in one place they observe that “the section cannot be 
meant to apply to cases where there could be no doubt thal the 
act alleged must be in bad faith”. If this observation was inten- 
ded to relate to subsection (1) of section 270, it obviously cannot 
be correct because the question of good faith or bad faith is 
expected to be decided by the Court after trial, and according to 
subsection (2), the proceedings will be dismissed by the Court, 
unless itis satisfied that the acts complained of were not done in 
good faith. It does not seem to me right to introduce the question 
of good faith or bad faith at the stage to which subsection (r) of 
the section relates. I may, in this connection refer to two deci- 
sions under section 80 of the Civil Procedure Code whose language 
is almost identical with that of subsection (r) of section 270. 
in Moti Reddi v. Subbiah (1) a Full Bench of the Madras High 
‘Court held that the notice required by that section must be given 
even to a public officer who had acted malafide in the discharge 
of bis duty. Sir John Wallis quoted “Baron Parke’s observation 
in Kirby v. Simpson (2) to the effect thata person may act mali- 
ciously and yet in the execution of bis office, Sadasiva Iyer J. 
state (on p. 811) that “the question of the good faith or the bad 
faith of the public Officer....sc-c.eccoiS irrelevant” at that stage, 
_ The Madras decision was followed by the Calcutta High Court in 
Dakshina Ranjan Ghose vy. Omar Chand Oswal (3). 


Again, towards the conclusion of the judgment under appeal, 
the learned Judges observe that the words “act done or purpor- 
ting to be done in the execution of his duty” cannot by any 
stretch of the English language be made to apply to an act which 
is clearly a dereliction of his duty. The word “dereliction” may 

(1) (1917) 1, L. R. 41 Mad. 792. (2) (1854) 10 Exch, 358. 

(3) (1923) I. L. R. 50 Cale, 992 5 98 C. L. J. 104. 
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plaids reasonably include negligence in discharging a duty. But it 


1939. seems to me that an act is not less cne done or purporting to be 
Dr. Hori Ram Singh done in execution of a duty because the officer concerned does 
The Crown, it negligently, 
—— In my opin ion the order of the High Court should be modifed 
Varadachartar, F. by quashing the proceedings against the appellant so far as the 
' charge under section 477A of the Indian Penal Code is concerned 
and directing the Sessions Court to deal with the appeal only 
so far as it relates to the charge under section 409. I agree with 
my learned brother that it must be left open to the Sessions Judge 
to consider whether it is necessary to order a retrial onthe ground 
of possible failure of justice or prejudice to the accused by reason 
of the joint trial of the two charges, ~~ 
By the Coust.: The case will be remitted to the High Court 
. with a declaration that the following order ought to be subsrituted 
for the order of the High Court dated October 20, 1938 :— 
“That the case be sent back to the Sessions Judge for hearing 
on the merits as regards the charge under section 409 of the 
Indian Penal Code, that the order of acquittal passed by the 
Sessions Judge be set aside, and that the proceedings under 
section 477A of the Code be quashed for want of jurisdiction, the 
consent of the Governor not having been obtained, 
It will be open to His Excellency, after considering the facts 
of the case, to give his consent to a fresh prosecution under section 
4774, if he should think fit; and it will be equally open to the 
Sessions Judge to order a re-trial. if he is satisfied that the joinder 
of acharge which the Court had no jurisdiction to hear has pre- 
judiced the accused person in his defence and thereby occasioned 
a failure of justice. 
There will be no order as to costs. 


A. T, M Appeal allawed as regards 
charge under Se g77A L 

. P. C. + Case remitted to 
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. Before. Sir Maurice Gwyer, Knight, Chief Justice, Mr. Justice 
S M. Sulaiman, and Me. Justice S. Varadachariar. ` 


SHYAMKANT LAL 
Y, 


RAMBHAJAN SINGH AND OTHERS. 


- [On APPEAL FROM THE HIGH COURT AT PATNA.] 


Ultra vires-= Bihar Money-lenders Act (111 of 1938), See. 16—Civil Procedure 

. Code (Act V of 1908), O. 21 R. 66 (as amended by Patna High Court 
RulesJ~—'Repugnant to provisions of existing law'—Government of In- 
dia Act, 1935, Sec. 107- Application for making an estimate of the pro- 

j perty—High Court deciding section 16 to be ultra vires— Appeal against 
the decision, if lies to Federal Court-—Federal Court, if can decide the 
petition filed under old Act under new Act—Federal Court, pamer of, as 
regards remitting the case to High Court. 


Owing to re-enactment of section 16 of the Bihar Money-lenders Act, 1938 
in section 13 of the Bihar Money-lenders (Regulation of Transactions) Act, 
3939, pending appeal to the Federal Court and aves the decision of the Pigh 
Court ; 


_ Held {per C. J. and Varadachariar, J.) that it was not necessary to decide 
whether section 16 of the Bihar Money-lenders Act, 1938 was vold as being 
repugnant to Order 21, R. 66 of the Code of a „Procedure 1908, as amended 
by the Bihar High Court Rules. 


Per Sulaiman, J: That the provision of sin 16 of the Bihar Money- 
lenders Act, 1938, corresponding to section 13 of the Bihar Money-lenders (Re- 
gulation of Transactions) Act, 1939, was not repugnant to Order 21, R. 66 of 
the Code of Civil Procedure, 1908 as amended by the Patna High Court Rules, 


Per Curium : The Federal Court can dispose of the appeal against the deci- 
sion of the High Court holding that section 16 of the Bihar Money-lenders Act, 
1938 was ulira vires, under the new enactment namely, Bihar Money-lenders 
(Regulation of Transactions) Act, 1939, passed after the decision of the High 
Court and pending appeal before it, and can pass any order which the High 
Court should have passed if the new enactment were in force at that date. 


Held by majority (Sulaiman, J. contra): An appeal dies to the Federal 
Court against the order of High Court under section 16 of the Bihar Money- 
lenders Act, .1938, the order being a final order. 


Per Sulaiman, Je: An appeal lies to the Federal Court only if the order of 
the High Court were either a judgment or a decree or a final order within the 
meaning of section 205 (1) of the Government of India Act, 1935. The certifi- 
cate given by the High Court cannot be conclusive on this points 


Section 107 of the Government of India Act construed, 


Principle of construction stated, 


369 


370 


F.C, 


1939. 
tt Andi 
Shyamkant Lal 
ve 
Rambhajan Singh. 


— =, 


May, Il, 


THE CALCUTTA LAW. JOURNAL. [Von jr. 


Per Curium : Liberty. given to the appellant to file an application. under sec- 
tion 13 of the Money-lenders (Regulation of Transactions} Act, 1939, . 

Federal Court Case No. 2 of 1939. Appeal against the decision 
of Patna High Court, dated 2oth September, 1938, by one of the 
Judgment-debtors, 


The appellant against whom a mortgage decree was passed 
sometime before 1938 applied under sections 16 and 17 of the 
Bihar Money-lenders Act, 1938, on the 15th August, 1938‘ praying 
for making an estimate of the value of the mortgaged property and 
of such portion of it as its sale be sufficient to satisfy the decree, and: 
to order only that portion to be included in the sale proclamation, 
The primary Court declined to fix any valuation and rejected the 
application on the 22nd August, 1938 on the sole ground that 
similar Objections had been previously decided against the judg- 
ment-debtors, and they could not raise them over again on account 
of coming into force of the new Act. The High Court on appeal 
came to the conclusion that both sections 16 and ry of Bibar 
Money-lenders, Act were repugnant to Order 21, R. 66, as amended 
by the Patna High Court Rules and upheld the order of the lower- 
Court refusiog to fix the value of the property to be sold on the 
22nd September, 1938. Against this decision, the present appeal 
was filed, 


Ray Guru Sharan Prasad and Ray Paras Nath (instructed by: 


Tarachand Brijmohantlal, Agent) for the Appellant. 


Lakshmi Kant Jha and Kedar Nath Verma ae by Tara 
Kishore Prasad ( Agent) for the Respondents, 


Baldeva Sakay, Advocate-General of Bikar and Chandreshwar 
Frasad (instructed by Gurudayal Sakay, Agent) watched the 
case on behalf of the Government of Bihar. 


The following judgments were delivered : 


Gwyer, C.J.: The judgment which I am about to read is that 
of my brother Varadachariar and, myself, 


In this appeal from the High Court at, Patna, the question 
which this Court was originally asked to determine was whether 
section 16 of the Bihar Money-lenders Act, 1938 (No. III of 
1938), was void as being repugnant to a provision of an “existing 
Indian Law” within the meaning of section 104 of- the Constitution 
Act. a ie 


The Bihat Act, which received the assent of His Excellency the 
Governor of Bihar on July 6th, 1936, and came into force on July 
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: 15th, provided by section 16 that when an application was made 
for the execution of a decree passed in respect of a loan or the 
interest on a loan by the sale of the judgment-debtor’s property, 
the Court executing the decree should, after hearing the parties, 
estimate the value of the’ property and of that portion of the property 
which, if sold, would in its opinion be sufficient to satisfy the 
decree. Section 77 of the Act then provided (a) that the procla- 
_ mation of the intended sale in such a case should include only so 
much of the property of the judgment-debtor as would in the 
opinion of the Court produce sufficient to satisfy the decree ; and 
(b) that that property should not be sold ata lower price than the 
“price specified in the proclamation, There are provisoes to the 
section to which it is not for the moment necessary to refer. 

The “existing Indian law” to which these provisions were said 
to be repugnant is a proviso which the Patna High Court, under 
its rule-making power, had added to Order XXI, Rule 66, ‘of the 
_ Civil Procedure Code. This was to the effect that no estimate of 
the value of the property should be inserted in the sale proclama- 
tion other than estimates, if any, made by the decree-holder and 
judgment-debtor respectively, accompanied by a statement that 


the Court did not vouch for the accuracy of either. The proviso ' 


-had come into force on March rst, 1936. 

The appellant, against whom a mortgage decree for more than 
a lakh of'-rupees had been passed, applied on August rsth, 1938, 
for an order under sections 16 and 17 of the Bihar Act, for the 
purposes of restricting the execution sale to such portion of the 
mortgaged: property as might be considered by the Court sufficient 
to satisfy the decree. The Court dismissed the application, on the 
ground that the question sought to be raised thereby had been 
disposed of by earlier orders passed before the Act had come into 
force. On appeal against this order, the judgment-debtor contend- 
‘ed that the enactment of section 16 of the Act enabled him to 
present a fresh application for the relief for which he asked ; and 
it was by -way of answer to this contention that it seems to have 
been urged for the first time on behalf of the decree-holder that 
. Sections 16 and 17 of the Act were void for repugnancy under 
section 107 of the Constitution Act. A Division Bench of the 
Patna High Court upheld this contention of the decree-holder and 
, dismissed the appeal. The reasons for their decisions have been 
set out in another judgment of the same Bench (Miscellaneous 
< Appeal No. 254 of 1938) which they. purported to follow in the 
case under. appeal; and it appears. from that judgment that the 
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eee learned Judges held section 16 of the Act to be void because when 
1639. read with section 17 it was in their opinion repugnant to the 


Shyamkant Lal proviso which the High Court had added to Order XXI, Rule 66, 
Ve of the Civil Procedure Code. 
Rambhajan Singh. 
Baa C.F. When the appeal before this Court was opened, it was brought 
— to our notice that, since the above decision of the Hight Court, 
the Bihar Legislature had repealed certain provisions of the Act 
of 1938 (including sections 16 and 17) and had ¿ubstantially re- 
enacted them in the Bihar Money-lenders (Regulation of Transac- 
tions) Act, 1939 (No. VII of 1939); that this Act had been reserved 
for the consideration of His Excellency the Governor-General; 
and that it had received His Excellency’s assent on April rsth, 
1939, and had come into force on May 3rd last. By reason of the 
provisions of section 107 (2) of the Constitution Act, it follows that 
no part of the new Act can now be challenged on the ground only 
of ils repugnancy to an existing Indian law; and it was therefore 
contended that, as the sections (sections 13 and 14) of the new 
Act which in substance re-enact sections 16 and 17 of the Act of 
1938 are by clear implication retrospective in effect, the appellant 
was entitled to take advantage of the provisions of the new Act, 
and that ciscussion of the validity of sectiors 16 and 17 of the 
earlier Act could be no more than academic. 


We entertain no doubt that sections 13 and 14 of the new 
Bihar Act are retrospective in the sense that they apply to proceed- 
ings pending at the time when the Act came into force, for they 


refer to applications made and decrees passed “before or after the 
commencement of this Act.” 


Counsel for the respondent did not and could not contend 
otherwise ; but he made a half-hearted attempt to argue that the 
Act was not beyond challenge, because while it purported to be 
made in the exercise of the powers conferred on the Provincial 
Legislature by the Provincial Legislative List in the Seventh 
Schedule of the Constitution Act, it travelled nevertheless into 
subjects falling within the Current Legislative List in that Schedule. 
There appears to us to be no substance in this contention. Al- 
though the Act purports to regulate the transactions of money-len- 
ders, it does notin terms profess to exercise powers only belong- 
ing to the Provincial Legislature under the Provincial Legislative 
List. In these circumstances, the new Act could only be challenged 
on the ground that it is repugnant to an existing Indian law; and, as 
we have pointed out above, the reservation of the Act for the 
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consideration of the Governor-General and His Excellency’s 
subsequent assent to it make such a challenge now impossible. 


Accordingly, it only remains to consider whether this Court in 
the exercise of its appellate jurisdiction can remit the case to the 
High Court with a declaration that there shall be substituted for 
the judgment, decree or order of the High Court a judgment, 
decree or order which rocogniz2s the state of the law as it now exists 
without discussing the law as it exists at the time when the High 
Court had seisin of the case. We are of opinion that sections 205 
and 209 {1) of the Constitution Act give us this power. There 
is no doubt that a High Court possesses such a power in dealing 
with appeals from Courts subordinate to itself; see section 107 
and Order XLI, Rule 33, of the Civil Procedure Code ; and we 
think that, it is to be assumed that the powers of this Court as a Court 
of appeal are not less wide. The English case of Quilter v. Map- 
leson (1) was cited to us, but it is not conclusive, for under Order 
LVIII, Rule 1, of the Rules of the Supreme Court appeals to the 
Court of Appeal arə by way of rehearing, and Jessel M. R. in that 
case said :—“ On an appeal strictly so-called such a judgment can 
only be given as ought to have been given at the original hearing ; 
but on a rehearing such a judgment may be given as ought to be 
given if the case came at that time before the court of first instance”; 
see also 4t?-Gen. v. Birmingham ett. District Drainage Board (2). 
The order does not however apply in the case of appeals to the 
Judicial Committee ; but nevertheless the Committee in £. C. 
Mukerjee v. Mst. Ram Ratan Kuer (3), where an Act passed while 
the appeal was pending deprived the appellant of the right which 
he had sought to enforce by bringing the appeal, found no diffi- 
culty in dismissing the appeal on that ground. The very general 
terms of sections 205 and 209 (1) of the Constitution Act justify 
“us in holding that this Court has, in a case like the present, powers 
no less wide than those exercised in their own spheres by the 
Court of Appeal in England and by the Judicial Committee. 


We may add that there is no substance in another contention 
of counsel for the respondents that litigants can only avail them- 
selves of the rights given by section 13 of the new Act in cases 
where a proclamation of sale has not been issued before May 3rd, 
1939, the day on which the Act came into force. On the natural 
construction of section 13 of the Act the jadgment-debtor can, if 

(1) (1882) 9 Q. B. D 672, 

(2) [1912] A. C. 788. 

(3) (1925) L L, R. 15 Pat. 268; 62C. L. J. 419. 
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he so desires, file an application to-day for an order under that 
section ; and, that being the legal position, there is still less reason 
for declining to take the section into account in dealing with the 
present appeal. 

We are of opinion therefore that the passing of the new Act has 
made it unnecessary to consider any of the questions discussed by 
the High Court, and that our judgment must be in the appellant’s 
favour for the reasons which we have given. 

Our brother Sulaiman, though otherwise in agreement with us, 
holds that no appeal lies to this Court in the present case. We 
are unable to concur in that opinion. We think that the order of 
the High Court.in this case must be treated as a final order for 
the purposes of section 205 of the Constitution Act. If the 
appellant's application related only to the settlement of the procla- 
mation, it is true that an order dealing with that application could 
not be regarded as determining the rights of the parties in any 
measure so as to make ita final order, A question of this kind 
must be determined with reference to the substance of the dispute 
between the parties and not merely in the light of the fact that the 


. application is one made to the Court before whom an application 


to execute a decree is pending. The appellant’s petition to the 
Court of first instance was presented under sections 16 and 17 
of the Bihar Act of 31938, and though one of the matters to be 
dealt with on such an application relates to entries to be made in 
the proclamation of sale, the sections confer on the judgment- 
debtor a valuable substantive right, namely, the right to insist not 
only that so much alone of the attached or the mortgaged pro- 
perty as the Court considers sufficient to satisfy the decree should 
be brougt to sale, but also that that property should not be allowed 
to be sold for less than the price fixed by the Court. This 
provision is very different from what is known as fixing the upset 
price, in ordinary Court sales. In the latter case it is open to the 
Court or to the selling officer to reduce the upset price from time 
to time, if there are no bidders willing to bid at that price. But 
in cases falling under sections 16 and 17 of the Bihar Act we find 
no warrant for the assumption that for want of bidders at the price 
fixed by the Court under section 16 (or on appeal) the price can 
be reduced on the ground of want of bidders. On the other 
hand, the second proviso to section 17 indicates that thé pro- 
perty may be sold for a lower price, only if the decree-holder 
consents in writing to forego so much of the amount decreed as 
is equal to the difference between the highest amount bid and 


Vou. yi.) FEDERAL COURT. 


the price specified for the property in the sale proclamation. 
The Act contains no provision as to what is to happen if the 
decree-holder is not prepared to adopt this course. But such as 
they are, there can be no doubt that sections 16 and 17 taken 
together secure a substantial benefit to the judgment-debtor, 
namely, that he shall not by reason of any forced sale in a court 
auction be deprived of his property for less than its fair value. 
The dismissal of the appeal in this case by the High Court has 
had the effect of finally denying to the appellant this advantage, 
and the order of the High Court must to this extent be treated 
as determining a question of tights between the parties and not 
merely a question of procedure. The right which the appellant 
has thus lost is different from what is available to him under 
Order XXI, Rule 90, of the Civil Procedure Code, because under 
the latter provision he cannot’ claim relief, merely on the ground 
of inadequacy of price, but only by proving that serious inadequacy 
of price has resulted from fraud or material irregularity in publi- 
shing or conducting the sale. 

The case will be remitted to the High Court with a direction to 
discharge their order of September 22, 1638, and the lower Court’s 
order of August 22, 1938, and to give liberty to the appellant to file 
an application under Section 13 of the Bihar Moneylenders (Regu- 
lation of Transactions) Act, 1939. 

There will be no order as to costs, 

Sulaiman, J. The application made to the Subordinate Judge 
under sections 16 and 17 of the Bihar Money-Lenders Act (No. 
IIT of 1938) had prayed for “making an estimate of the value of 
the mortgaged property and of such portion of: it as might by 
its sale be sufficient to satisfy the decree, and to order only that 
portion to be included in the sale-proclamation”, The learned 
Subordinate Judge also took the application to be one “praying 
for: fixing a valuation of the property in execution -and for issue 
of sale-proclamation in respect of.a portion of the property that 
the Court might think sufficient to satisfy the decree’, He, 
however, declined to fix any valuation and rejected the applica- 
tion on the sole ground that similar objections had been previously 
decided against the judgment-debtors, and they could not raise 
them over again on account of the coming into force of the 
new Act, 

The applicants filed a Miscellaneous appeal in the Patna High 
Court purporting to be both under section 47, Civil Procedure 
Code and the Money Lenders Act, section 16 (2) of which pros 
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vided for a special appeal from an order under section 16. No 
appeal was provided for from an order under section 17, Indeed 
the stage contemplated by section 17 had not arrived till then. 

Ina previous Miscellaneous appeal No. 254 of 1938, decided 
on the 20th September, 1938, the High Court had come to the 
conclusion that both the sections were repugnant to Order XXI, 
Rule 66, as amended by the Patna High Court, and had upheld 
the order of the lower court ‘refusing to fix the value of the pro- 
perty to be sold’. In the present case, the High Court after 
remarking that “The question involved in this appeal is whether 
the learned Subordinate Judge who is executing a mortgage decree 
ought to have fixed, under section 16 of the Bihar Money Lenders 
Act, the value of the mortgaged property and such portion thereof 
as is sufficient for the satisfaction of the decree” held that for 
the reasons given intheir previous judgment section 16 was void 
and dismissed the appeal. I: was not said in express terms in 
this case that section 17 also was void, though that was implied. 
No other point appears to have been argued or considered. 

From the High Court’s order, one of the judgment-debtors has 
appealed to this Court. I intimated to the appellant’s counsel 
that in my view no appeal lies, .Now an appeal would lie to the 
Federal Court only if the order of the High Court dismissing the 
appeal were either a judgment or a decree or a final order within 
the meaning of section zog (1) of the Government of India Act, 
1935. The certificate given by the High Court cannot be -con- 
clusive on this poiat, 

Judgment. The meaning of the word d pinka was discussed in 
the case of Hort Ram Singh v. The Crown (1) decided on the 
r2th of April, 1939. In that case the Chief Justice held that the 
words ‘judgment, decree or final order’ ought to receive no narrow 
interpretation, and accepted the maintainability of the appeal, 
Varadachariar, J. held thatthe word ‘judgment’ is comprehensive 
enough to include a criminal judgment, and proceeded to deal 
with the case onthe assumption that the appeal was competent, 
On the other hand, I had occasion to refer at some length to the 
meaning of the word ‘judgment’ as used in the Indian Code of 
Civil Procedure, in the Letters Patent and also as used in England, 
and referred to several Full Bench decisions of the Indian High 
Courts and some decisions of their Lordships of the Privy Coun- 
cil I pointed out thatin England the term ‘judgment’ in the 
Queen's Bench Division was equivalent to ‘decree’ in Equity 
| (1) (1939) 71 C, L. J, 340. 
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practice, and “a judgment is a decision obtained in an action 
and any other decision is an order”. Now, in legal language, 
and in Acts of Parliament, as well as with regard to the right of 
the parties, there is a well-known distinction between a ‘judgment’, 
‘and an “order, No doubt the orders under the Judicature Act 
provide that every order may be enforced in the same manner 
asa judgment, but still judg ments and orders are kept entirely 
distinct,‘ It is not said that the word ‘judgment’ shall in other 
‘Acts of Parliament include an ‘order’ {per Cotton L. J., in 
Exparte Chinery (1). Judgment is regarded as a determination 
by a Court of Law, asthe result of an action or proceeding upon 
the matters submitted for decisior, thata legal duty or liability 
does not exist. That the word ‘jucgment’ does not include every 
order is also apparent from the observation of Sir John Edge in 
Sevak Jiramchod Bhogi Lat vy. Dakore Temple Committee (2). 
“The term judgment in the Letters Patent of the High Court 
means in civil cases a decree and nota judgment in the ordinary 
sense,” 

I emphasized in Hori Ram Singh's case (3) that “In section 
305(1) of the Act, the word ‘judgment’ does not occur by itself, 
but is used in conjunction with ‘final order, When both the 
terms judgment and final order are used together in one expres- 
sion, they undoubtedly connote different and distinct meanings, and 
judgment cannot be interpreted as embracing even interlocutory 
' orders, which would make the category ‘final order’ wholly super- 
fluous and unnecessary”. 

Final Order. In Hori Ram Singh's case (3) I also discussed in 
some detail the meaning of the expression ‘final order’, and referred 
to cases decided by their Lordships of the Privy Council, particu- 
larly Abdur Rahman v. Cassim (4), where Sir George Lowndes had 
pointed out that in Ramchand Munjimal's case (5) “the appellate 
court in India was of opinion that the order had made ‘spent to 
the root of the suit, namely the jurisdiction of the court to entertain 
it’ and it was for this reason that the order was thought to be 
final”, But His Lordship held that “this was not sufficient. The 
finality must be a finality in relation to the suit. If, after the order, 
the suitis stilla live suit, in which the rights of the parties have 
a to be determined, no appeal lies”, It was | empnasined that if 

(1) (1884) 12 Q. B. D. 342 (345). 

(2) [1995] A, I. R. (P. C). 155; 41 C. L, J. 628. 

(3) (1939) 71 C. L. J. 340. 


(4) [1933] A. 1 R. (P. C). 58 ; (1992) 57 C. L, J. 136 (141149). 
{s) (1920) L. R. 47 I A. 124. 
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the effect of the order from which it is sought to appeal is not to 
dispose finally of the rights of the parties, then even though it 
decides an important and evena vital issue in the case,’ it leaves 
the suit alive and provides for its trial in the ordinary way, 

Decree. As pointed out by me in Hori Ram Singh's case (1) the 
term ‘judgment’ in England includes decree, and decree must 
therefore involve a determination of the rights of the parties. — 

Even in India decree is defined in section 2(2), Civil’ Procedure 
Code as “the formal expression of an adjudication which, so far as 
regards the Court expressing it, conclusivély determines the rights 
of the parties with regard to all or any of the matters in controversy 
in the suit.” The determination of any matter within section 47, 
Civil Procedure Code, is no doubt included in that term, but sec- 
tion 47 deals with the determination of questions arising between 
the parties relating to the execution, discharge or satisfaction of the 
decree, and not to the particular mode of executing the decree 
which may be ordered. That is dealt with in the Rules contained 
in Order XXI, Rule 66. That Order does not in so many terms 
refer to the determination of any question arising between the 
parties to the proceedings, but lays down how. the Court is to cause 
a proclamation of the intended sale to bé made where any 


. property is ordered to be sold by public auction, and sub-section(2) 


provides what particulars should be specified in the proclamation 
of sale, and these include everything which the Court considers 
material for a purchaser to know in order to judge of the nature 
and value of the property. 

The directions issued by the Court under O. XXI, R, 66, Civil 
Procedure Code as origivally enacted requiring the specifications to 
be made in the proclamation of sale cannot be regarded as judicial 
adjudication of the rights of the decree-holder or of the judgment 
debtor, They appear to possess the characteristics of an adminis- 
trative order directing how the proclamation of sale should be 
drawn up before the auction sale is actually held, because it cannot 
be suggested that by those directions the Court determines the 
exact value of the property so as to be finally binding on. any-party, 


At best it can artive only at an apprcximate estimate of the value, 


Some courts have actually gone as far as to say that an Order KAT, 
R. 66 is not judicial order but merely an administrative one, It 
would be quite sufficient to say that the order is not a judicial 
adjudication of any question arising between the parties to the 
execution, but merely the issuing of directions as to . the oe of 


(1) (1939) 71 Cy Le J. 340. 


VoL. 71.) VEDERAL COURT. 


-proclamation of sale, It is really difficult to see how the approxi- 
mate estimation of the value of the property can ever be regarded 
as a determination of ang question arising between the decree- 
-holder and the judgment-debtor within the meaning of section 47, 
Civil Procedure Code,. Indeed, as was laid by their Lordships in 
Saadatmand Khan v, Phul Kuar (1) a remedy is provided (under 
section 311. corresponding to O, XXI, R, go) for the judgment- 
debtor to question the valuation and have the sale set aside if the 
gros? under-valuation amounts to a material irregularity and he 
sustains substantial injury thereby. The drawing up of the pro- 
clamation and the entering of the required specifications as fairly 
„and accurately as possible are not matters relating to the execution 
of the decree itself so much as relating to the method of proclama- 
tion of sale, . 

Thére seems to be a perfect unanimity among all the Indian 
„High Courts that the fixing of the value of the property under this 
rule is by no means an adjudication within the meaning of section 
47, Civil Procedure Code and such an order is not appealable as 
a decree. The leading case isa Full Bench case of the Madras 
High Court, Sivagami Achi v. Subrahmania Ayyar (2) of course 
followed in subsequent Madras cases—-Kaviribai Ammal, by 
Agent S. L. Navarayana Rao v. B. Mehta & Sons (3) and 
Aoudainaygappa Pillai v. Sundaranandni Pillai (4), and Meena- 
kshisundavam Pillai v, Chokkaiinga Pathan and another (5). in 
the second case it was laid down that an order fixing a price to be 
entered in the proclamation of sale is not a judgment within the 
meaning of clause 15 of the Letters Patent. The same view 
has prevailed in Allahabad—Ajudhia Prasad vy. Gopi Nath and 
another (6); Hira Lal v, Tikam Singh (7); Muhammad Zakaria 
v. Kishun Narain and others (8); Mirza Qaiser Beg V, B. Sheo 
Shanker Das and others (9Y; Nathu Lal v. Shvimati Yashoda 
Devi (10) and Ram Charan Sahu vy. Jumuna Prasad Sahu (11). In 
this last case it was held that an order fixing the valuation for the 


(1) (1898) I. L. R. 20 All, 412; L, R. 251. A, 146, 

(3) (1903) I. L. R. 27 Mad. 259. (3) [1924] A.I. R. Mad, 234. 
(4) [1924] A. I. R. Mad. 676. 

(5) [1929] A.L R., Mad. 506, 

(6) (1917) I. L. R. s9 All, 415. 

(7) [1926] A. L R. All, 401. 

(8) [1:925] A, 1. R, AI 268. 

(9) [1932] A. L R. All, 85. 

(10) [19 32] A.L R, All. 136, 

(11) [1932] A.1, R. All, 696, 


379 


F.C, 


1939. 


Shyamkant Lal 
Ve 
Rambhajan Singh. 


SELES ERE 


Sulaiman, F. 


389 


THE CALCUTTA LAW. JOURNAL. [V.OL. 72. 
F, C. “a . s P 
ks purposes of the sale proclamation is not a decree within the mean- 
1939. ing of section 47, Civil Procedure Code. A similar-view has been 


Shyamkant Lal Expressed in other High Courts—-Xvisknarao Ambadas Pimplad- 
We te kar v. Krishnarao Raghunath Palekar and others (1); Devendra 
Rambhajan Singh. f 
pe Nath Basu v, Kailash Chandra. Kalu (2) and Basanta Kumar 
Sutarman, Je Chowdhury v. Batkunta Nath Chakravarty (3); Tikait Gayan 
Nath Sahi v, Pandit Malhjiji Vaidya (4); Sain Das v. Punjab 
National Bank Ltd, Sargodha and others (3). It was obviously 
on account of this consensus of opinion as to an order passed 
under ©. X. I, R. 66 relating to valuation not being appealable 
that the Patna Legislature thought it fitto add a sub-section (2) 
to section 16 of the Bihar Money-lenders Act, making an order 
‘under that section an appealable order ; nonetheless the order can- 
not be regarded as a decree. 

No Appeal, The main question in the present case was as to 
the estimation of the value of the mortgaged property and a sufficient 
portion thereof, and ata later stage its entry inthe proclamation 
of sale for the benefit of intending purchasers. Section 16 (1) 
merely makes it obligatory on the execution Court to estimate 
the value of the property and of that portion of such property the 
proceeds of the sale of which. it considers will be sufficient to 
satisfy the decree. The proviso reserves the power to the Court 
to order the whole of the property to be sold if it is satisfied that 
by reason of the nature of such property or any other special 
circumstances such properly cannot reasonably or conveniently 
be sold in part, The estimate of the value is obviously only an 
approximate one and not by any means exact. The property can 
certainly be sold for a higher price; and of course it is also possi- 
` ble that there may be no bidders willing to offer bids up to the 
estimated price. If there is any surplus, it will go to the judgment- 
debtor. Such an estimation canriot therefore be considered asa 
determination of any rights or liabilities so as to constitute: a 
judgment or decree ; nor can it even be regarded asa final order 
because it determines nothing finally, nor even puts an end to 
the proceedings, It is merely ancillary and subsidiary, and is 
nothing mere than a mere step or preparation for the sale being 
effected. It follows that the order passed by the High Court 


dismissing the appeal possesses the same characteristics and is in 
(1) [1925] A. I, R. Bom. 245. 
(2) [1925] A. I. R. Calc. 318. 
(3) [1926] A. I. R. Calc, 610. 
(4) [1925] A.I R. Pat. 588. ; 
(5) [1929] A. L R. Lah, 815. Kag ; , 3 
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essence of the same nature, That too: neither determines the 
rights or the liabilities of the parties, nor even decides any question 
‘arising between the parties relating to the execution, discharge or 
‘satisfaction of the decree. It merely affirms the order -refusing 
to estimate such value, and therefore relates to the mode of .sale 
‘only, and is interlocutory in character. : There is no final decision 
yet, as even after the disposal of the case bythe High Court, the 
` proceeding is still'a live proceeding and will continue. 

Even if the stage contemplated by section 17 had been reached, 
the proclamation of sale would have ‘included only so much of 
the property of the judgment-debtor the proceeds of the sale of 
which ‘the Court considered would be sufficient to satisfy the 
decree. The further provision that such property shall not be 
` gold at a price lower than the price specified in the sale-proclama- 
tion would bea direction to the sale officer not to accept any 
\bid which is lower than the price specified. This at best is 
fixing a minimum price which the sale officer should accept. It 
does not prevent the acceptance of a higheroffer; nor does it 
expressly prevent the Court from re-valuing the property in case 
“no bids up to the minimum are received. ‘The two provisos added 
“to the section refer to matters relating’ to the portion of the pro- 


=: party to be sold, with which we are not‘concerned in this appeal, 


The mere inclusion of the whole or a part of the property in the 
proclamation of sale would also not be regarded as ary final 
‘adjudication of any rights-or liabilities to as to become a ‘judg- 
ment, decree or final order. Not ‘even a special appeal is provided 
for from such an order. All that has happeneď is that the execu- 
tion Court has failed to estimatesthe value of the property, and 
‘the proclamation of the sale would when issued contain two 
* estimates as given by the decree-holders and the judgment-debtors 
and would include the entire mortgaged property. ‘That in my 
view does not dmount to any final disposal of the rights of the 
parties at all, In my opinion, the order of the High Court dis- 
“missing the appeal from the Subordinate Jidge’s order refusing 
“to fix the valuation orto specify a ‘portion of the mortgaged pro- 
` perty in the proclamation of sale is neither a judgment, decree nor 
“final order within the meaning of section 205(1) of the Act No 
appeal therefore lies to the Federal Court, ; 
Even if no appeal lies at this stage, it’ cannot be suggested that 
no other remedy whatsoever would be open to the judgment- 
debtors, Ifthe provisions of the sections were obligatory on the 
execution Court a non-compliance with them certainly be a material 
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irregularity, if not also an illegality, and the sale itself could be 
1999. challenged on such a ground Order XXI, Rule go, Civil Procedure 


taal 


Shyamkant Lal Code, if substantial injury is caused by the omission. The order 


Ve a š 4 : e I 
Rambhajan Singh of the High Court in appeal may then possibly bea final order 


pana subject to an appeal to the Federal Court. Asin the opinion of 
Sulaiman, F. the majority the appeal lies, I must proceed to consider it on the 
merits. 


Patna Rule. Under Order XXI, Rule 66{1)(e), Civil Pro- 
cedure Code as enacted, the proclamation was to specify as fairly 
and accurately as possible several enumerated particulars, and 
“every Other thing which the Court considers it material for the 
purchaser to know in order to judge of the nature and: value of 
the property”. There was some difference of opinion as to the 
proper inference to be drawn from the observation of Lord 
Hobhouse in the case of Saddatmand Khan v. Phul Kuar (1) 
which had been decided under the corresponding section 287 
of Act XIV of 1882. Contrary to what was held at Madras, but 
in partial conformity with the opinions expressed at Calcutta and 
Allahabad, the Patna High Court considered that it was the duty 
of the Courts to settle the value, even if the judgment-debtor was 
absent, and that any valuation other than that fixed by the Court 
is calculated to mislead possible bidders and would be wrong, 
and the.Court sbould not insert in a sale proclamation the valua- ~ 
tion assessed by the decree-holder or the judgment-Jebtor : Raghu- 
nath Singh v. Hazari Sahu (2); Beni Prasad v, Edal Singh (3) 
and Damrupat v, Rameshar (4\. Later the Patna High Court 
changed its policy, and by an amendment of the Rule, which came 
into force on the Ist of March, 1936, provided that ; 

‘no estimate of the value of the property, other than those, 
if any, made by the decree-holder and judgment-debtor respec- 
tively together with a statement that the Court does not vouch 
for the accuracy of either shall be inserted in the sale procla- 
mation”. 

The prohibition is obviously deliberate and it casts an obliga- 
tion on an execution Court to see that no other estimate, nor 
even that made by itself, is inserted in the sale proclamation, and 
enjoins upon the Court to notify therein that the ue does not 
vouch for the accuracy of either estimate. 

Lhe Money Lenders Act, With the professed object of regula- 


(1) (1898) L. R. 25 I. A. 146; 1. L, R. 20 All, 412. 
(2) A, I. R. 1917 Pat. 381 (F. B), 
(3) A. L R. 1919 Pat. 373. (4) [1923] A. I, R, Pat, 445. 
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ting money-lending transanctions and granting relief to debtors 
-the Bihar Legistature intervened and attempted to make it obli- 
gatory onan Execution Court to determine the value and enter 
the same in the proclamation of sale, so that the .property is not 
to be sold for less than the specified value, Section 16 of the 
Bihar Act III of 1938 compelled an Execution Court “notwith- 
standing anything to the contrary contained in any other law or 
in anything having the force of law” to “hear” the parties to the 
decree and “estimte the value of such property and of that portion 
of such property the proceeds of the sale of which it considers 
will be sufficient to satisfy the decree”. Section 17 enjoined that 
the proclamation of-sale “shall include only so much of the pros 
perty of the judgment-debtor the proceeds of the sale of which 
| the Court considers will be sufficient to satisfy the decree and such 


property shall not be sold at a price lower than the price specified 


in the said proclamation”, The two provisos dealt with the por- 
tions that are to be orderec to be sold. Thus there was a direct 
conflict between the amended Order XXI, Rule 66 enjoining that 
the Court should not enter its own valuation in the proclamation 
of sale, and section 17 which necessitated a price being specified 
in it, 

High Court's view. Inthe earlier case the High Court had 
taken the view that sections 16 and 17 must be read together, 
and that it is section 17 which specified the purpose of ascertain- 
ing the value of the property, providing among others that the 
property should not be sold fora price lower than that specified 
in the sale proclamation. According to their view section 16, 
read with section 17, enjoined the Court to estimate the value 
and mention it in the sale proclamation, that isto say, the Court 
was to vouch for the absolute correctness of the value as fixed 
-by it. As to the contention that section 16 itself was not repugnant 
to the Rule they had remarked “This argument would have 
been of some force if section 16 would have stood by itself and 
would have been self-contained which it is not. It is followed 
by section 17 without which it would have been an absolutely 
useless piece of legislation”. They had further held that “sections 
16 and 17 ordered the Courts to fix the value very carefully, make 
their orders appealable to higher tribunals, and by necessary 
implication compel them to put the value fixed by them in the 
sale proclamation, and to sell the property only if the price fetched 
is according to the value fixed by them unless some other consi- 
derations arise”, - They accordingly remarked that they were 
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F. ka “clearly of opinion that section 16, which must be read with section 
1939. 17, was repugrant to O. XXI, R. 66, Civil Procedure Code.” 
Following their previous ruling they held in the present case also 
that section 16 of the Act was, on account of its repugnancy, 
B void. 
Sulaiman, F. The New Act. The Bihar Act of 1938 had been passed with 
ii the assent of the Governor of the Pronvince only. The Bihar 
Legislature has passed a fresh Money Lenders Act (Act No. VII 
of 1939), which was reserved for the assent of the Governor- 
General, and it came into force on the 3rd of May, 1939 during the 
pendency of this appeal. The provisions of old sections 16 and 
-1y have been reproduced verbatim in sections 13 and 14, witha 

few additions, mainly to make the sections retrospective. 

I prefer to base my opinion that the High Court’s view cannot 
be accepted on a two-fold ground (1) because the provisions of the 
old section 16 corresponcing to the new section 13 are not in fact 
repugnant to O. KAI, R. 66, Civil Procedure Code as amended 
by the Patna High Court and (2) because the old section has now 

‘ been replaced by the new section, which aga result of the assent of 
the Governor-General must in any case prevail, ` 

Section 107 of the Government of India Act. Under section 
107(1) of the Act “if any provision of a Provincial Law is repugnant 
to any provision of a Federal Law which the Federal Legislature 
js competent to enact or to any provision of an existing Indian Law 
with respect to one of the matters enumerated in the Concurrent 
Legislative List, then, subject to the provisicns of this section, the 
Federal Law, whether passed before or after the Provincial Law 
or, as the case may be, the existing Indian Law shall prevail and 
the Provincial Law shall, to the extent of the repugnancy, be 
void.” During the transitional period the Federal Laws under 
section 319 of the Act mean the laws of the Indian Legislature, 
passed in the exercise of the powers conferred by the provisions 
of the Act after the commencement of Part HI, Under section 
311(2) ‘existing Indian Law’ means, iter alia “any law or rule... 
passed or made before the commencement of Part III of this Act 
by any authority.....+..being an authOritysesccs having power 
to make such law or rule,” It has not teen suggested that the 
provisions of the Bihar Act are repugnant to any laws of the Indian 
Legislature passed after the coming into force of the new 
Government of India Act. The only suggestion is that they are 
repugnant fo an existing Indian law. Now section 107(1) does 
not mean that (a Provincial Law must yield if it is repugnant to 
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any: existing Indian Law whatsoever. It will give way (to the 
extent of:the repugnancy) only if it is repugnant to an existing 
Indian law. “with respect to one of the matters enumerated in the 
Concurrent Legislative List”, unless the assent of the Governor- 
General or of His Majesty has been obtained as is referred to in 
sub-section (2), If it is with respect to a matter falling within the 
Provincial Legislative List and not the Concurrent Legislative List, 
then it would prevail. even as against- an existing Indian law, 
On the other hand, the provisions of section 100 make it clear that 
ifthe matter falls within the Federal Legislative List, then the 
Provincial Legislation is altogether sifra vires, even though it may 
also fall under the Provincial or the Concurrent List. l 

Principes of Construction. When the question is whether a 
Provincial Legislation is repugnant to an existing Indian Law, the 
onus of showing its repugnancy and the extent to which itis 
repugnant should be on the party attacking its validity. There 
ought to be a presumption in favour of its validity, and every effort 
should be made to reconcile them and construe both so as to avoid 
their being repugnant to each other ; and care should be taken to 
see whether the two do not really operate in different fields without 
encroachment. Further repugnancy must exist in fact, and not 
depend merely on a possibility. “Their Lordships can discover 
no adequate grounds for holding that there exists repugnancy 
between the two laws in districts or the Province of Ontario where 
the prohibitions of the Canadian Act are not and may never de in 
force.’ (A. G. for Ontario v, A. G. for the Dominion{1) It is a 
well established principle that if the invalid part of an Act is really 
separate in its operation from the other parts, and the rest are not 
inseperably connected with it, then only such part is invalid, 
unless, of course, the whole object of the Act would be frustrated 
by the partial exclusion. If the subject which is beyond the 
legislative power is perfectly distinct from that which is within 
such power, the Act can be udfra vires in the former, while trtra 
vives in the latter. “The test is said to be whether a Statute with 
the invalid portions omitted would be substantially a diffarent law 
as to the subject-matter dealt with by what remained from what 
it would be with the omitted portions formiag part of it.” See 
The King v, Phe Commonwealth Court of Conciliation (2). 

A particular section of an Act however may not be an isolated 
and independent clause, and may form part of one connected 
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indissoluble scheme forthe attainment of-a definite object 5; in 
which case it would have to be considered as an inseparable part 
of the whole. A law which is lra vires in part only may thereby 
become slira vires in whole if the objéct of the Act cannot at all 
be attained by excluding the bad part. Uf the offending provisions 
are so interwoven into the scheme of the Act that they are not 
severable, then the whole Act is invalid.  Jnitiation and Referen- 
dum Act (1) For instance, the whole -texture of the Act was 
found inextricably interwoven in 4. G. for British Columbia v, 
A. G. Jor Canada (2). 

The words “to the extent of the repugnancy” occurring in 
section 107 indicate that it is not essential-that the whole Act nor 
even a whole section must be declared invalid, but that it is 
necessary to ascertain exactly how much of it is void on account 
of repugnancy. In-India a clear distinction exists between a 
provision being uwa vires by virtue of section roo on account of 
overlaping and its being void under section 107(1) owing to 
repugnancy to the extent of such repugnancy. Unlike the former, 
there is competency to enact in the latter case, but the legislation 
is invalid to a limited extent on account of a conflict. 

Repugnancy, The conditions required for a repeal by impli- 
cation’ are naturally stringent. The rule laid downia Kutner y. 
Phillips (3) was “A repeal by implication is only effected when the 
provisions of a later enactment are so inconsistent with one 
repugnant to the provision of an earlier one that the two cannot 
stand together. Unless two Acts are so plainly repugnant to each 
other that effect cannot be given to both at the same time, a 
repeal will not be implied; or unless there is a necessary in- 
consistency in the two Acts standing together.” The question 
has been discussed in two -Australian cases more recently, 
In A. G., for Queensland v. A. G. for Commonwealth (4) Higgins, 
J. said, “What does ‘repugnant’ mean? I am strongly 
inclined to think that no colonial Act can be repugnant to an 
Act of the Parliamnt of Great Britain unless it involve, either 
directly or ultimately, -a contradictory proposition—probably, con- 
tradictory duties or contradictory rights’, Again, in Clyde 
Engineering Co. Lid., v. Cowburn (5) the learned Judge observed, 


G) [1919] A- C. 935 (944). 

(2) [1937] A. C. 377 (388). 

(3) [1861] 2 Q. B. 267. 

(4) (1915) 20 Com, L. R, 148 (178), 
(5) (1926) 37 C, L, R. 466 
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“When isa law ‘inconsistent? with another law? Etymologically 
I presume that things are inconsistent when they cannot stand 
together at the same time; and one law is inconsistent with 
another law when the command or power or other provision in 
one law conflicts directly with the command or power or provi- 
sion in the other. Where two Legislatures operate over the same 
territory and come into collision, it is necessary that one should 
prevail ; but the necessity is confined to actual collusion, as when 
one. Legislature says ‘do’ and the other says “don't”, (p. 503). 
Griffith, C. J. remarked, “The test of inconsistency is, of course, 
whether a proposed Act is consistent with obedience to both 
directions.” (p. 504). The opinion of the majority (Knox, C. J. 
and Gaven Duffy J. with the concurrence of Isaacs J.) was that 
‘Two enactments may be inconsistent although obedience to each 
of them may be possible without disobeying the Other. Statutes 
may do more than impose duties; they may, for instance, confer 
Tights; and one statute is inconsistent with another when it 
takes away a right conferred by that other even though the right 
be one which might be waived or abandoned without disobeying 
the statute which conferred it.” p. 478). In this view, it may 
be humanly possible to obey both, simply by not doing what is 
declared by either to be unlawful, though permitted by the other, 
and yet there may be palpable inconsistency. It may be conceded 
that the test of a possible obedience to both ‘is not absolute. 
But as between the new section 13 (old section 16) and Order 
XXI, Rule 66 as in force in Bihar there is not evena question 
of a right conferred by one being taken away by the other, much 
less do :the words of their Lordships in A. G. for Ontario v. A. 
G. for the Dominion (1) “It is obvious that their provisions could 
not be in force within the same district or province at one and the 
same time” apply to them. 
Zmpugned section, The existing section 13 (as did the repealed 
section 16) merely enjoins the estimation of the value of the 
property and that of a sufficient part thereof, and does not itself 
deal with the entry of the same in the proclamation of sale, It 
is therefore not in conflict with Order XXI, Rule 66. Nor is 
there anything in the proviso permitting the Court to order the 
whole propsrty to be sold which clashes with the Rule. Unless 
the value isin some way estimated, it is impossible for the Court 
to ascertain what portion of the property would be sufficient to 
satisfy the decree, which consideration is enjoined upon the Court 


(1) [1896] A. C. 348 (368-9), 
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under the terms of the mortgage, decree itself passed urider Order. 
XXXIV, Rule 5 (3), and Form No.6 of Appendix D. There 
is an analogous provision in Order XXI, Rule 64 which applies to 
attached properties. The ascertainment of the value would also 
enable the Court to fix the order of the sale of the various items 
so as to adjust in equities. The estimation can be made known 
in ways other than by merely entering it in the proclamation of: 
sale. The High Court has not taken away the discretion -of the 
courts to divide the property into lots under Order XXI, Rule 
67(3) or of the sale officers under Rule 69 to adjourn the sale 
on the ground of gross inadequacy of the bids, if’ the estimation. 
of the value is brought to their notice otherwise (e. g. by produc- 
tion of a certified copy of the order), It would be of help later 
to the Court itself in deciding whether there has been any subs- 
tantial injury caused in case any material irregularity or fraud was 
committed in publishing or conducting the sale. It follows that 
although the new section 14 may, to some extent, be dependent 
on the new section 13, as the price can be entered in the sale 
proclamation only after it has been ascertained by the Court, 
section 13 in itself is by no means inseparably connected with 
section 14, and can indeed stand alone by itself, The estimation 
of the price is one thing, and its entry in the proclamation of 
sale is quite another.thing. The two are distinct and can be 
easily separated, ‘asin their true import they are severable. As 
the former is easily separable and enacts different and distinct 
provisions and is not in reality dependant on the latter, there is 
no.reason why the former should not stand merely because the 
latter: may be repugnant. Repugnancy should not be extended 
to'a section by implication if it does not in fact exist. In my opi- 
nion there is no.repugnancy between the new section 13 (old 
section 16) and the amended Order XXI, Rule 66. 

The second ground is that we can in appeal take into account 
the imperative provisions of the new Money Lenders Act 
which has already come into force, and which automatically 
repeals the old Act.. Of course, we are not bound to do 
so, as the appellant can move the Execution Court afresh 
to act under the new Act, and indeed it is the duty of that Court 
so to-act even without an application. But in Quilter. v, Mapleson 
(x), it was held that an appellate court could grant relief accord- 
ing tothe new law which had come into force inthe meantime 


even though the judgment of the Court below had been correct 
(1) (1882) 9 Q. B. D. 672, 


Vols 71.) . -FEDERAL COURT, 


_ according to’the law as it then stood. It may, however be pointed 
out that:under. the English Order LVIII, Rule 2 appeals were 
by-way of “re-hearing” and the appellate Court had power not 
only to make dny order which ought to have been made by the 
Court below, but also to make such further or other order as the 
case .may-.require. The last words occur in the Indian Code of 
Civil Proéedure Order XLI, Rule 33 also; but that has not been 
made applicable to the Fedéral Court. 

. -Under Section 205 (2) the Federal Court has power to grant 
leave to-appeal on any ground other than what had been raised 
in the court below. Again.under section zog (z). the Federal 
Court where it “allows an appeal can give .a declaration as to the 
judgment, decree or order which is to be substituted for the judg- 
ment, decree or order appealed against, and not merely a declaration 
as to the judgment, decree or:order. which ought to have been 
passed by the High Court. 

‘No doubt in Fornamma v. Aruni (x) their Lordships 
applied section 545 of the Ceylon Code without taking into account 
in favour of the appellant a new Ordinance adding a proviso 
to that section that a suit should not fail for want of letters of 
administration, and remarked that “their Lordships have only to 
say whether that judgment was right when it was given’ But 
their Lordships took care-to observe at p. 39r that “the objection 
of want of administration is one of substance and the appellant’s 
case did not fail by'reason only that letters‘of administration to 
the intestate’s estate have not been granted.” 

Their Lordships of the Privy Council in a recent case K. C. 
Mukerji v. Mst. Ram Ratan Kuer (2) did take into consideration 
against the appellant a new Act which was. passed during the 
pendency of the Privy, Council appeal, by which the appellant’s 
rights had been taken away. Their Lordships on the basis of the 
new enactment dismissed the appeal, Although that was a 
converse “case; the principle undoubtedly applies. - Accordingly 
there seems to be no good ground why the Federal: Court may 
not, if it so a fit, epose of the appeal on the basis of the new 
énactment. ` 

_ As the Patna Rule came into force in 1936 and therefore did 
not exist at the time of the passing of the Act, it cannot be re- 
garded as having been included in the Code of Civil Procedure 
existing at the time (Entry 4 of List HI). But the amendment 


.. (t). [1905] L. R. A. C. 983 (288). 
(2) (1935) IL L. R. 15 Pat, 268; 62C, L. J. 419, 
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of Order XXI, Rule 66 was certainly a. matter. of Civil Procedure. 
The Rule made by. the High Court, under the powers conferred. 
upon it by sections 122 and 124, Civil Procedure Code was there- 
fore an existing Indian Law with respect toa matter enumerted 
in List III. Sections 13 and 14 of the Money Lenders Act’ of 1939 
even if repugnant to the Rule must prevail under section 107(2) 
of the Government of India Act because the assent of the Governor: 
General has been obtained. : 

Accordingly if an appeal were to lie, I ‘would allow the appeal 
and remit the case to the High Court with the declaration that the 
following order be substituted for the High Court order :— ; 

The appeal is allowed, the order of the Subordinate Judge set 
aside and the case remanded to him for disposal according to 
the provisions of sections 13 and 14 of the Bihdr Money Lenders 
Act (Act No. VII of 1939). In the cirenmatanees, all parties. 
should bear their own costs. 


A, T, M. Appeal allowed : 
-` case remitted, 


Before Sir Maurice Gwyer, Knight, Chief Justice, 
Mr, Justice S. M. Sulaiman and Mr, 
Justice S. Varadáchariart, 


DR. HORI RAM SINGH 
Ue 
THE CROWN. 


[APPLICATION FOR LEAVE TO APPEAL TO His Majesty IN COUNCIL, 
AGAINST THE DECISIOM OF THE FEDERAL COURT]. 


Leave to appeal to Privy Council from the decision of Federal Court, when 
granted~Special circumstances, 


Per Curiam: Though the case may be an important one, an applicant for 
leave to appeal to His Majesty in Council must show special circumstances 
which would justify the. Federal Court in giving leave. The special circums- 
tances depend on the merits of each case. : 


Sulaiman, F s Was inclined to grant leave owing to differences of opinign 
prevailing in yarious Courts. 


VOL. 71.] FEDERAL COURT, 


Application for leave: to appeal to Privy -Council against the 
decision of Federal Court dated the rath April, 1939s 


The following judgments were delivered : 


Gwyer, C. J. We have considered your application, Dr. 
Hori Ram Singh, and we do not see our way to grant you leavs to 
appeal to the Privy Council. 


I quite agree that this case may be an important one to you, 
but you have got to show some special circumstances which 
would justify us in giving you leave, to appeal and, in my opinion, 
you have not shown that such special circumstances exist. I do 
not think that it is necessary for me to say what this Court would 
regard as special circumstances, for each case would have to.be 
dealt with on its own merits. But itis sufficient to say that, at 
any rate in’ my. opinion, -no special circumstances have been 
shown to extst in your case, and therefore your application is 
refused. 


There is nothing to prevent you, if you wish to do so, from 
going to the Judicial Committee itself and asking it for leave to 
appeal, ; 

Sulaiman, J: In view of the differences of opinion that 
have prevailed in the various Courts in this case, I would have 
been inclined to grant leave to appeal, but I do not wish to 
differ. 

Varadachariar, J; 1 agree that this application must be 
dismissed, 


A. T, M Leave refused, 
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Before Mp. Ja ustice R, C. Mitter and Mr, Justice T 
J. Y. Roxburgh. 


[Vor, 71. 


< < SURENDRA NATH BASU 
J. 


RADHARANI DEBI AND OTHERS,* 


Execution —Hindu Law—Two females inheriting from a male jointly= 
` Dayabhaga School of Hindu Law—Death of one femalemIncome of the 
estate—Survivorship—Rent decree—Decretal amount not realised before- 
the death of one of the femalesmOther female, if can apply for. 
execution, 


- Two or more females inheriting froma male take under the Hindu Lay a. 
joint estate and on the death of one of them her interest passes to the rest by. 
survivorship, unless by an arrangement between them the right ,0f survivorship 
had been relinquished : 


Kailash Chandra Chuckerbutty v. Kashi Chandra Chuckerbutty (1) and 
Dulhin Parbati Kuer v, Baij Nath Prasad (2) referred to, 


But the income of the estate belongs tothe females absolutely and may on 
the death of one or all of them have a different direction from the corpus, 

When the income accruing during the lifetime of a female heir who has by 
inheritance taken a limited interest in the corpus, has not been realised, it follows 
the corpus and devolving in the same manner as the corpus, if the famale 
had made no attempt to dispose of them either during. her lifetime or by her 
Will. 

Bhagabati Koer v. Sahudra Koer (3) and Bharateswart Dasi y. Bhagban 
Chandra Chakravarii (4) followed, ae 

Bamkim Behari Maiti v, Probabh Chandra Maiti (5) dissented from, 

Kailashnath Mudaliar v. Vadivanns (6) commented on. 

The cases relating to the income accruing during the lifetime of a female 
heir who has by inheritance taken a limited interest in the corpus are 
classified. 


Two ladies G and R, governed by the Dayabhaga School of Hindu Law 
inherited an estate from their father, brought a suit for arrears of rent and got 


“Appeal from appellate Order No. 201 of 1999, against the Order of B, 
M. Mitra, Esq., District Judge of Nadia, dated the 25th May, 1939, affirming 
that of A. R, Mallick Esq», Sub-divisional Munsiff, rst Court, Krishnagar, dated 
the 25th February, 1939. 

(1) (1897) I, L, R. 24 Cale. 339. 

(3) (1911) 16 C. W. N. 897. 

(5) [1934] A, L R, Cale: 284, 


(2) (1935) I. L. Ri 14 Pat, 518, 
(4) (1928) 33 C. W. N. 193. 
(6) (1934) I, LR, 58 Mad, 488. 
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a‘decree payable in three instalments, After recovering two instalments, G ENIG 
died 3 ; : á “1940: 

Held, that the third instalment that remained due at the death of G passed TA aik Badi 


on G's death to her surviving sister R, to the exclusion of her personal heir. v, l 
; Radharani--Debi. 
That R was the legal representative in proceedings before the execution Fee ee oe 


Court, and she and she only and not the personal heir of G could certify the 
payment, if any, made by the judgment-debtor. The persona] heir could not 
be made a party to such a proceeding. 


A payment under a decree may be certified at any time by the decree-holder 
or the legal representative of such decree-holder. 


Prakash Singh v, Allahabad Bank Limited (1) referred to. 
' Appeal by the Judgment-debtor, 
The material facts will appear from the judgment, 
Messrs. Kumud Bente Bagchi and A, N. Bagchi for the 
Appellant. 


Messrs, Satindva Nath MURRE and Sidkeswar Chakraburtty 
for the Respondents, 


: C A. Ve 
The judgment of the Court was as follows ; 
Two ladies, Giribala and Radharani Debi inherited an estate March, 12. 
from their father, who was governed by the Dayabhaga School of . = 


Hindu Law. They sued the appellant for arrears of rent from 1338 
to the Augrahayan kist of 1338 B.S. The suit terminated in a 
consent decree passed on the 26th September, 1932, for’ the 
amount of Rs. 1508. Rs, 400 was paid by the appellant on the 
date of the decree and the balance was made payable in three 
instalments in the following manner :== 

(i) Rs. 369 in Sraban 1340 (July-August, 1973). 

(ii) Rs. 369 in Sraban 1341 (July-August, 1934). 

(iii) Rs, 370 in Sraban 1342 (July-August, 1935). 

The first two instalments were paid. The present execution 
started on the roth August, 1938, is by Radharani alone for the 
recovery of the third instalment. Giribala was dead at the time, 
she having died on the 2nd July, 1938, Binapani the daughter of 
Giribala is heir of her sfvidan properties. She applied to the 
executing Court on the sth September, 1938, to be added asa 
party to the proceedings, but her application was refused. Her 
object, as expressed in her application, was to certify a payment 
said to have been made to her mother in full satisfaction of her 
claims under the decree. 

The objection of the EE appellant. raises only 

(1) (1928) L, Re 561. A. 30. 
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one point, namely whether Radharani could execute for the whole 
of the balance due on the decree. He could not plead any 
payment out of Court to Giribala as alleged by Binapani, as his 
application for having the said payment certified would be out 
oftime. The objection raised by him depends upon the question 
whether rent left unrealised by Giribala passed to her sister 
Radhbarani by survivorship. Both the Courts below have answered 
this question in favour of Radharani on the ground that an 
estate inherited by two or more females from a male is taken 


. jointly and passes on the death of one of them to the others by sur- 


vivorship. In our judgment this by itself does not dispose of the 
question in controversy. 

It is settled law that two or more females inheriting from a 
male take under.the Hindu Law a joint estate and on the death of 
one of them her interest passes to the rest by survivorship, unless 
by an arrangement between them the-right of survivorship had 
been relinquished [Xatlash Chandra Chuckerbutty v, Kashi Chan: 
dra Chuckerbutty (1) ; Dulhin Parbati Kuer v, Baij Nath Frasad 


- {2)]. The income of the estate, however, belongs to them abso- 


lutely and may on the death of one or all of them have a different 
direction from the corpus, This aspect of the question has been 
overlooked by both the lower Courts, 

The decided cases relating tothe income accruing during the 
lifestime of a ‘emale heir who has by inheritance taken a limited 
interest in the corpus can be classified under two main heads: 
(i) when the income had been received by the female herself or 
by some one on her behalf or held by some one who can be 
regarded as holding the same on her behalf and (ii) when the in- 
come has not been. realised at all, the tenants and other persons 
liable to pay not having paid. There are many decided cases 
falling within the first head but decisions dealing with the second 
case are very few in number. 

The cases falling within the first head may be sub-divided: 
The first sub-division is where the female actually receives the in- 
come and either spends it or disposes of it during-her life-time or 
by Will. Her dispositions are valid on the ground that she had 
absolute property in it, 

The second sub-division is where the female receives the ine 
come and accumulates some of it but does nothing more with 


regard to it up till her death. In that case the accumulations 
7 (1) (1897) 1. L. R. 24 Cale. 399. | 
(2) Goss) LL. R. 14 Pat, 518, 


» 
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of income will follow the corgus of the estate [ Zori Dut’s 
case (1).} 

The third sub-division is where the income is received by her 
or her agent and saved and the’ savings had been invested by her 
but has not been disposed of by her. In such a case her intention 
either expressed or necessarily implied from her acts and dealings 
is the only material factor. If she intended to incorporate it with 
the corpus,it would follow the corpus, The person taking the corpus 
under the Hindu Law will also take it. Once she had manifested 
her intention to treat it as part of the corpus it becomes an accretion 
thereto and cannot be separated from it by her subsequent acts or 
expressions of int ention [sri Dut Koes v. Hansabutti Koevain (a), 
In the absence of incorporation, and the onus is on the party who 
alleges incorporation, the fund would be her personal property and 
would on her death devolve on her personal heir [Nirmala Sundari 
Dassi v, Deva Narayan Dass (2); Dulhin Parbati Kuer v, Baij 
Nath Prasad (3) ]. 

The fourth sub- division is where the income is actually realised 
‘but is kept with a stakeholder for the ultimate benefit of the success- 
ful party to a litigation, the female being one of the parties to the 
suit, the title to property being ultimately adjudged in the Court 
in her favour but after her death. This was the casein Venkatadri 
Appa Rao{4). The fund represen ting the income would belong 
to her absolutely. It is on the principle that to make it an 
accretion to the corpus a manifestation of her intention to incor- 
porate is required. Where she had not so expressed her intention 
and had hot, asin this case, any occasion to do so, she not know- 
ing for certain that the fund was hers, the fund would pass by her 
Will to the legatees. This case ultimately rests on the question of 
burden of proof, for in the absence of any proof of intention on the 
part of the female to incorporate the fund with the corpus, the 
fund would not be treated as accretion. 

Decided cases of our Court’ under the second main head have 
ruled that the ‘right to the unrealised income falls to the estate of 
the last male owner. In Bhagabatis Koer v. Sakudra Koer (5) 
Mookerjée and Carnduff, JJ. held: that rents not realised by the 
female from the tenants could not be regarded as temporary 


(1) (1883) L. R. 101. A. 150 (158); I. L. -R. 10 Cale; 324 (335). 
(2) (1927) I. L. R, 55 Calc. 269. 

(3) (1935) L L. R. 14 Pat. 518. l h 

(4) (1925) L. R. sal, A. 214; 29 C. W. N. 989. 

(5) (1912) 16 C. W, N. 837. 
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savings,- so as to be her personal property liable for personal debts. 
The case of Kivett Carnac v. Jivibai (1) was expressly distinguish- 
ed on the ground that in that case the income had actually been 
received by the females agent. The same distinction in our 
judgment exists in the case of Sita Ram v. Dulam Kunwar (2) 
cited by the appellant, where the income was acually received by 
the lady and invested by her in mortgage. The aforesaid obser- 
vation in Bhagabati Koer’s case (3) implies that the law formulated 
in cases dealing with a female’s savings, to the effect that her inten- 
tion is material and in the absence of an intention to incorporate, 
the sayings are her personal and absolute properties and would 
necessarily pass on her death to her personal heirs in case of 
intestacy, would not apply: to the case where the income had not 
been realised. In Saraf Chandra Mitra v. Charusila Dassi (4) 
Page, J. sitting singly held that rent unrealised at the death of 
the female would not pass to her personal heirs or the legatees 
under her Will but would devolve upon the reversioner of the last 
male owner who takes the corsfus. Having the right to enjoy the 
usufruct of the corpus, she can, observed Page, J, during her life- 
time spend the income as she liked, accumulate it or otherwise 
dispose it of, But if she did not spend it or dispose of it during her 


liie time “it will follow the estate from which it arose” and would 


pass to the reversioner who gets on her deaththe corgus. He 
held that ker Will dealing with the accumulated income to be 
ineffective. It would, however, be difficult to agree with all his 
reasonings on the latter point, In Bharateswari Dasi v. Bhagaban 
Chandra Chakravarty (5) which was a case of an unrealised decree 
for mesne profits obtained by two sisters B., B. Ghosh and Bose, JJ. 
held that the right in the decree passed on the death of one of the 
sisters to the surviving sister to the exclusion of the personal heir of 
the former, because the corpus had passed to the latter by survivor- 
ship. The decision proceeds upon the view that the right to realise 
the decree would fall into the corgus unless the deceased lady had 
manifested her intention to keep it separate. Saminatha Lillai v. 
Manikasamé Fillat (6) and Sita Ram v. Dulam Kunwar (2) were 
distinguished on that basis, In Sridhar Chattopadhya v. Kalipada- 


(1) (1886) L L. R, 10 Bom. 479. 

(2) (1918) L L. R. 41 All. 350. 

(3) (1911) 16 C, W. N. 827. 

(4) (1928) I. L. R. 55 Cale. 918 (993 and sa 
(5) (1928) 33 C. We N. 193. 

(6) (1899) I. L. R. 22 Mad. 256. 
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Chuckerbutty (1) it was held that a collecting agent appointed by a 
Hindu widow, who had not paid over the income to her, was on 
the widow’s death bound to account not to her personal heir but 
to the reversioner of her husband. The reason given in support 
of the decision was that the profits not paid over to the widow 
were to be treated as savings not disposed of by her, and so would 
follow the corpus, For that proposition the observations in Jszt 
Dut’s case (2) at page 158 of the report were relied upon. 

The observations of Sir Arthur Hobhouse in Zs7i Dut’s case (2) 
to the effect that if the female had made no attempt to dispose of 
her savings during her life-time they would follow the estate from 
which they arose, in our judgment, cover, as is the decision in 
Sridhar Chattopadhya’s case (1), the second subdivision of the first 
main head. The later decisions of the Judicial Committee of the 
Privy Council [ Venk atadri Appa Raov. Parthasarathi, (3); Bal- 
subramanya Pandya v, Subbya Telaver (4)| have the effect of further 
qualifying this statement of law by recognising in her the power to 
give a different direction to her savings by Zev wild, We think that 
the case falling within the second main head, which is the case 
before us, Ought to be governed by the principle laid down in the 
aforesaid passage in Js2i Dufs case (2) as qualified in the manner 
stated above ; that is to say, the savings would follow the corpus and 
devolve in the same manner as the corpus if the female had made 
no attempt to dispose of them either during her life-time or by 
her will, Itis on this principle that we held that the actual deci» 
sionin Bhagaéatt’s case (5) and in Bhavateswari’s case (6) is 
right and- we accordingly follow the same. In Bamkim Bekari 
Maiti vy. Probodh Chandra Maiti (7) a single Judge of this Court 
took a different view without considering the aforesaid decisions 
of the Division Bench of this Court. The said decision is not 
binding on us and we are not prepared: to follow it. As in 
Kailasanatha Mudatiar v, Vadivanni (8) Sridhar Chattopadhya's 
case (1) and Bharateswari’s case (6) were dissented from on the 
ground that they proceed upon the view of /s#i Dut’s case (2) 
which subsequent decisions of the Judicial Committee have 
shown to be wrong it is necessary to examine it in some detail. 


(1) (1911) 16C. W. N. 106 

(a) (1883) L. R, 101. A, 150 (158); I. L. R. 10 Cale. 324 (938), 
(9) (1925) L. R. 52I. A. 214 3 29 C. W. N. 985. 

(4) (1997).L. R. 65 L A, 93. 

(5) (1911) 16 C, W. N, 837. (6) (1928) 33 C. W. N. 193. 

(7) [1934] A. 1. R. Cale. 284. (8) (1934) l. Le R. 58 Mad, 488, 
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Two daughters had inherited the Stridhan properties of their 
mother. But the properties were in the possession and manage- 
ment of their father and brother (defendants Nos. 1 and 2). 
Defendant No, 1 had acquired some properties for the income 
that had accrned in the mother’s life-time and other properties 
from the income which had accrued during the daughter's life- 
time, The two daughters sued the defendants for the possession of 
all those three classes of properties and for mesne profits, The 
claim in the suit accordingly comprised 

(a) the properties left by the mother 

(b) the properties acquired from the mother’s income 

(c) the properties acquired from the income due to the 
daughters, and 

(d) mesne profits. 

One of the daughters died during the suit and the dispute was 


' between her heir and her surviving sister. 


The first two items represented the corpus and the third item 
falls with our third sub-division of the first main head. The 
Madras High Court dealt with the third and fourth items of the 
claim together and made no distinction between the two. 

The main grounds on which the decision was rested are the 
following : 

(a) the observation in Zsri Dufs case (r), on whith we have 


relied was not taken to have embodied any decision or even a 
‘ pronouncement by the Judicial Committee on a point of law (page 


502, 58 Mad.) 
(b) that Bharateswari’s case (2) and Sridhka» Chattopadhaya’s 


“case (3) had been decided on a view of Isi Duťs case (r) which 
-had since been declared wrong by Venkatadri’s case (4) and that 


the statement of the law on the subject in Mayne, Trevelyan, 
and Golap Chandra Sarkar’s treatises on Hindu Law is wrong in 


‘view of the decision in Venkatadvi’s case (4), which had not even 


been noticed in the last editions of those treatises. 
(c) that as the widow does not lose her power of control even 


-at kes death, but can deal with the accumulated income by her 


will (Venkatadri’s case (4) “there is no reason for drawing the 
line at testamentary disposition and refraining to reach the logical 
conclusion that, even if she happens to die intestate the surplus 


(1) (1883) L. R. 10 1. A. 150 (158); I, L. R, 10 Cale, 324 (335). 
(2) (1928) 33 C. W: N. 193. 

(3) (1911) 16 C. W. N, 106, B. 

(4) (1925) L, R. 52 I, A, 214 ; 29 C. W. N. 989, 
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amount should be treated as her absolute property for the purpose 
of deyolution as well (p. 504), and 


(d) that there may be a distinction between the case of a 
widow and other female heirs e.g. daughter inheriting either her 
father’s estate or her mother’s Stridhan. We do not agree with 
the first reason. The observations in sei Dut’s case (1), in our 
judgment, is a pronouncement of the Judicial Committee on a 
point of law, and though obifes is binding on us. The second 
reason is couched in wider terms than the decision in Venkatadpri's 
case (2) would justify. That case held the Will of a female to 
be effective over the savings from the income that had accrued in 
her life-time. Taken with the observations in szí Dué’s case (7), 
the law would be that, if the female had made no attempt to dis- 
pose of them during her life-time op Ay ker will, they would follow 
the estate from which they arose. The third reason is, as has 
been expressly stated, a logical extension of Venkatadri’s case (2). 
If the matter had been res infegva there would be great force in 
that, but the aforesaid observations in Zsri Dut’s case (1) stand in 
the way. The distinction drawn in the fourth reason cannot be 
regarded to be sound. In a course of decisions the powers of 
other female heirs have been measured by the powers of the widow. 
We do not accordingly feel justified in dissenting from the two 
decisions pronounced by two Division Benches of this Court or 
required to refer the matter to the Full Bench. If therefore the 
third instalment or any part thereof remained due at the death of 
Giribala, the whole of it passed on Giribala’s death to her surviving 
sister Radharani and she alone would be ehtitled to execute 
the decree. 

~- The last question is whether Binapani’s prayer to be added as 
a party had been rightly refused. She wanted to be made a party 
only for the purposé of certifying a payment said to have been 
made by the appellant to Giribala out of Court on the basis of 
which she was said to have been fully, satisfied, The date of the 
payment was beyond the, time within which the judgment-debtor 
could have certified the payment. The payment, if it had been 
made, could have been certified by Giribala at any time during 
her life-time, there being no bar of time in the case of a. decree: 
holder [ Prakash Singh v. Allahabad. Bank Limited (3), '] On 
her death, the certificate can in our judgment be given only by 

--(1) (1883) L. R. ro I. A. 150; I L. R, 10 Cale. 324. 


Ta) (1929) L.R. gal. A. 214; 29C, We N. 989 o so gi 
(3) (1928) L. Ri s6 I, A. 30. a 
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the person who would have been entitled to execute the decree il 
any balance remained due in her share.. That person would be 
considered to be her legal representative in proceedings before 
the executing Court. We have already held that Radharani, the 
surviving sister, would have been the only person to execute, if 
anything remained: due in Giribala’s share. She and she alone 
would in our judgment be the person who could certify. In this 
view of this matter Binapani had no Jos sfandi and her applica- 
tion has accordingly been rightly dismissed. The result is that 
this- appeal fails and must be dismissed with costs; hearing fee 
two gold mohurs. Let the record go down as early as possible, 

Pk «= 328 Appeal dismissed. 


«+ 
oad CXS Cn 


CIVIL REVISION.  . , 


" Before Mr, Justice B, K. Mukherjea and Mr. Justice 
= 2 ih A. S. M. A kram, 


- BEPIN CHANDRA GHOSH 


| 
| < y. 


.. SRIMATI BIDYUTLATA:ROY AND OTHERS.* 


4 


Construction of statute =~Section, repeal of, if affects pending proceedings = 


Test—Application for pre-emption under section 26 F of the Bengal Tenancy 
Act (Act IV of 1928)—Section repealed by Amending Act ( 4: of 1938) —~ 
Court's jurisdiction to entertain the application. 


When the legislature alters the rights of the parties by taking away or cone 
ferring any right, its enactment, unless in clear terms be applied to pending 
actions, does not affect them, [c. f, section 8 of the Bengal General Clauses 
Act, 1899). 


A landlord can on ‘11th April, 1938, successfully carry on a proceeding for pre- 
emption under section 26 F of the Bengal Tenancy Act with regard to a purchase 
of an occupany holding, though pending proceeding the section was repealed 
(by Act VI of 1938). 


t 


è Civil Revision Case No, 1672 of 1938, against the order of - j. N. Das Gupta, 
Esq Munsiff, Second Court; - Kishoregunj - EDEN aee the goth 
August, 1938. l 


Vols Ji] / HIGH COURT, 
Keshoram Poddar v Nundo Lal Mallick (1) applied. 


‘Application for Revision under section 115 of the Code of Civil 
‘Procedure, 1908. 


Proceeding under section 26F of the Bengal Tenancy Act, 
u The material facts w ill appear from the judgment, 


_ Messrs. Prakash Chandra Fakraski and Dinesh Chandra Roy 
for the Petitioner. 


Messrs, He mendra Kumar Das and Chandra Nath ileal for 
the Opposite Party. 


The judg ment of the Court was ds follows : 


Mukherjea, J, :—This ‘Rule was obtained on an application 
under section 115 of the Code of Civil Procedure and is directed 
against an order of the Munsiff, Second Court, Kishoreganj, dated 
the goth August, 1938, passed in a proceeding under section 26 F 
of the Bengal Tenancy Act. The facts lie within a very short com- 
pass and are for the most part undisputed. The petitioner before 
us wasa purchaser of two occupancy holdings bya Kobala, dated 
the 17th December, 1937. Notice of this sale was served upon the 
landlord on the rrth February, 1938 and on the r1th April following 
the landlord started a proceeding ‘for pre-emption under section 26 F 
of the Bengal Tenancy Act with regard to one of the holdings. It 
is not disputed that the necessary deposits were made and all 
the conditions laid down in that section fulfilled and the learned 
Munsiff allowed the application of the landlord by his order, dated 
the goth August, 1935, 

The propriety of this order has been challenged by Mr. Pakrashi 
who appears before us for the purchaset petitioner, on the ground 
tbat as on the date of the order, section 26 F of the Bengal Tenancy 
Act was already repealed by Act VI of 1938, the Munsiff had no 
jurisdiction to make the order. We do not think that there is any 
substance in this contention. 


It is a settled canon of construction that when the Legislature 
alters the rights of the parties by taking away or conferring any 
right, its enactment, unless in clear terms be applied to pending 
actions, does not affect them. The same principle is embodied in 
section 8 of the Bengal General Clauses Act (Act I B. C. of 1899) 
which lays down that “Where this Act, or any Bengal Act made 
after the commencement of this Act, repeals any enactment hitherto 
made or hereafter.. to be made, then, unless a diferent intention 


(1) (1927) L. R. 54 L A. 353 ; 46C. L. J, 345» 
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appears, the repeal shall not * x i i 
(c) affect any right, privilege, obligation or liability acquired, 
accrued or incurred under any enactment so repealed ; or = 

* # * * (e) affect any investigation, 
legal proceeding or remedy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture or punishment as aforesaid. ” 
In this case, the application for pre-emption was made ata time 
when section 26 F of the Bengal Tenancy Act was operative, and 
the changes which have been relied upon by the learned Advocate 
for the petitioner were introduced much later and some time before 
the actual decision was made, Neither the language of the new 
enactment nor the primary object for which it was passed furnishes 
any indication that the Legislature intended to give a retrospective 
operation to the new Act so asto affect suits or proceedings already 
pending at that time. The Court undoubtedly had jurisdiction to 
entertain the application at the time the application was made and 
as has been said by the Judicial Committee in Keshoram Poddar v, 
Nundo Lal Mallick (1), “the material time is when the parties 
begin to move under an Act” * the rest is Panenan the WOK Ing out 
of the application, ” 


We are of opinion, therefore that the Munsiff had jurisdiction 
to make the order under section 26 F which he made and this Rule 
must stand discharged with costs, hearing-fee being assessed at one 
gold mohur, 


Akram, J. snl agree. 
P. R. Rule discharged, 
(1) (1927) L. R. 54 1-A. 1523 46C. L. J. 841. 


Vou: 71] HIGH COURT, 


ORIGINAL CIVIL, | 
Before Me. Justice T, Ameer Alia 


S. A. BASIL 
; i Ve oe 
CORPORATION OF CALCUTTA.* 


Injunction—-Form-—Nuisance--Damages, how assessedLimitationCaleutta 
Municipal Act (UI B. C. of 1923), See. 538—-Limitation Act (IX of 1908), 
Set. 23. Sch. I Art. 36—Cause of action, when arosee-Terminus a quo 
and ad quem—-Damages for a period after the filing of suit--Civil Pro- 
cedure Code (Act V of 1968), O. 20, Rs 12, 


In this case the injunction was put in sucha form as would suggest to the 
Corporation how they might abate the nuisance as also would not embarrass 
them in any attempt to carry out the necessary changes. It is based upon 
Farnworth v, The Manchester Carporation (1). 


A neighbour is to do everything ‘with reason’ to see that it is not a 
nuisance, 


Since September, 1933, the plaintiff's house has remained untenanted 
due entirely and wholly to the nuisance committed by the Corporation. The 
nuisance is continuing de die in diem. Except in so far as the matter is covered 
by a claim to further reliefs, the plaintiff claimed only special damages as for 
a specific injury ; in other words, the capitalized loss or injury to the building 
in letting value and.in depreciation of sale value. The suit was filed 
in 1938 : i 

Held, that as the injuria arose from day to day, the cause of action arose 
from day to day. 


The terminus a quo for damages is four months prior to the date of he 
suit. 


As the terminus ad quem of damages, the only provision under which the 
High Court in its Original jurisdiction grants damages fora period after the 
filing of the suit is in the special case provided for by Order zo, rule 12 of the 
Code of Civil Procedure, 1908. 


Where the proximity of the nuisance was one of the main reasons, though 
not the whole reason, for the house becoming unlettable, the fair amount at which 
the damages assessed, was the amount of loss in monthly rental value due to 
the nuisance. 


; If, under Sch, I, Art, 26 or section 23 of the Limitation Act, a claim to 
dar ages is barred before the period of limitation fixed in the Limitation Act, it 


is equally barred on the lapse of the period prescribed in the Special Act, 
such as Municipal Act. 


*Suit No. 1145 of 1938. 
(1) [1929] 1 K. B. 541 ; [1990] A. C, 184, 
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Suit for injunction tö” téstraig:thé déféendent Corporation from 
committing nuisance and for damages. ` 


Messts. S. C, Miter and P. B: Mukherjee for the Plaintiff, 
Messrs. S. M. Bose and S. B. Sinka for the Defendant. 
The following judgment was delivered ; 


Ameer Ali, Je: Two matters remained over and were con- 
sidered yesterday. The-first, and to my mind the more important, 
was the form of injunction ; ; the second, damages. 

In point of fact, in this case certain somewhat important guess 
tions do arise with respect to the claim for damages, and I shall. 
give my decision notwithstanding that I may not have given that 
aspect of the matter as full consideration as it requires. 

Dealing first -with the question. of injunction. I indicated to 
counsel my desire to put the Injunction in such .a form as would, 
first suggest to the defendants how they might, in my view, 
abate the nuisance, and secondly, in sucha form as would not 
Smbarrass the defendants in any attempt to carry out the necessary 
changes. 

' In this respect I have, as I expected, received the utmost 
assistance from both Mr. Bose and Mr. Sinha on behalf of the 
Corporation, and substantially, with certain amendments which 
I shall note and explain, I have adopted Mr. Sinba’s draft, it 
is -based ‘upon a decided. case, Farnworth v. The M ikai 
parmi on (1). _ * 

. I.shall' now. dictate. the form. of” injunction and thereafter 
indicate the amendments I have made in soni draft and the: 
reasons for making them +» 

rt. Injunction restraining the delèndint Corporation from 
dumping refuse in the trailer, or in and about the trailer shed 
and refuse yard (1) in the manner BENE of, or in any other 
‘manner which permits, 

(a) animal and: other organic epi to be exposed so as to 
attract vermin and parasites, ; 

(b) leakage of offensive matter from the receptacle used for 
dumping the refuse, 

_ (c) noxious odours from the refuse dumped: to be emitted, 
except in so far as ‘such results are unavoidable on: using the best 
known methods within. reason, 

(2) without providing for the collection of refuse in siete 
receptacle and removal thereof in such vehicles and by such 


(1) [1929] 1 K. B. §47; [1920] A.C, 184, 
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means of transport as may not cause damage or injury to the plain- 
tif or his premises, other than such damage or injury asis um- 
avoidable on using the best known methods within reason, 


Il—The operation of the injunction will be suspended for one 
year to enable the defendant Corporation to adopt such measures 
as they are advised, to terminate or mitigate the nuisance, provided 
that the suspension may be removed unless 


(a) the defendant Corporation reports to’ the Court within six 

weeks by letter the name or names of the expert or experts whom 
| 

the Corporation decide to consult ; 


(b) the defendant Corporation reports progress of the measures 
to be taken, at intervals of three months thereafter ; 

(c) the defendant Corporation will pay to the plaintiff com- 
pensation until the removal of the injunction or further order, 
monthly at the rate fixed for damages. ; 

Ill-—Liberty reserved to the defendant Corporation to apply 


to Court to dissolve the said injunction on the defendant Cor- 


poration establishing, if it be not admitted by the plaintiff, that 
they have exhausted all reasonable modes of terminating or 
mitigating the nuisance. 

_ My comments are as follows: The ‘provisos in Part2 of the 
order were inserted by me without the consent of council. The 
object is clear,” l 

I have allowed the Corporation « one year’s time notwithstanding 
Mr. Mitter’s objections, subject to the check contained in the 
proviso, realising as I do that the Corporation also has its 
difficulties, 

The language of the qualifying clause to the cameo is mine 
and an explanation of it will help to make clear my view of 
the law. 

Mr. Sinha in his anxiety to be scrupulously fair, used the phrase’ 
“such injury as absolutely unavoidable.” Persons who have follow- 
ed this trial well know what that means, but it might be liable to 
misconstruction hereafter and I have, therefore, used the language 
of the suburbs to indicate my reading of the statutory phrase “least 
practicable nuisance.’ ‘‘Practicable nuisance” is not a- wholly 
happy expression. You are not- trying to create a nuisance ; you 
are trying to avoid it. It is a contraction of the injunction to 
“create no nuisance, except such as is unavoidable, using all practi- 
cable means.” IĮ have avoided the word “practicable.” 


One neighbour says to another: Your kitchen chimney causes . 
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a -nuisance because. the smoke blows down into my back garden. 
Forget for the moment that in private life there is mo excuse for a 
nuisance, and secondly that what two neighbours call a nuisance 
may not be a nuisance in law. The neighbour whose smoke is 
complained of, will reply: I will do everything within reason ; I 
will not buy an electric stove, that is out of the question,—that 
means altering my whole house and I cannot afford it, but I will 
affix a cowl ; I will sweep my chimney; I will use better coal; I 
will tell my cook not to burn rubbish ; in other words, I will do 
every thing “with reason” to see that it is not a nuisance. That, in 
back garden phraseology, is what I take to be the law, and I 
therefore use that phrase “means within reason” as a paraphrase. 


Coming now to damages, the fact is that since September, 
1933 this house has remained untenanted, and, according to the 
plaintiff, that is due entirely and wholly to the nuisance, I am not 
now on the question of fact. According to the plaint, paragraph 6, 
it is alleged that the nuisance is continuing de die in diem with 
which proposition I agree. We do not now-a-days, as we used to, 
state at the bottom of the plaint when the cause of action 
arose. The prccedure has this value in that at any rate “it 
helps the draftsman to make up his mind about the cause of 
action, starting point of limitation and the way he isto claim 
damages, 


In this case except in so far as the matter is covered by a claim 
to further reliefs, the plaintiff has claimed only special damages as 
for a specific injury ; in other words, the capitalized loss or injury 
to the building in letting value and in depreciation of sale value, 
amounting to Rs. 30,000. Upon this turns the argument of Mr 
Bose that since this capital loss, this specific injury, took place and 
must be taken as completed in 1933 or 1934 or at any rate long 
before any starting point for limitation, the suit being filed in 1938 
the plaintifl’s whole claim to damages is barred. 


Mr. Mitter contends that as the injuria continues, he can claim 
capital loss at any time, however many years have elapsed between 
the injuria and the suit. With that proposition I am not prepared 
to agree. In my view this is a case where the cause of action arose 
from day to day, where the injuria arose from day to day. 


Mr. Bose points out that Mr. Mitter has not claimed damages 
on this basis, and reminds me that although I offered Mr. Mitter 
the opportunity of a formal amendment to ask for such damages 
he has declined the opportunity, 
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_ IT shall allow him to make that claim under the general claim 
for further relief and I will not shut it out thoughI think the 
matter should have been more fully considered. On this basis, 
the basis of continuing wrong and whatI may call day to day 
damages, what is the starting point of the limitation ? Mr. Mitter 
suggests it is prescribed by Article 36, 


. The point urged by the Corporation is that into the Limitation 
Act we have to read a special article of limitation created by the 
special Act, namely section 538, 


Mr, Mitter has contended that this is not a substituted section, 
I referred Mr, Mitter to section 29(2) of the Limitation Act, 
He contends that although the suit must be filed within two 
months under section 538, yet damages are claimable under 
Article 36. 

In my view if, under Article 36 or section 23 of the Limitation 
Act, a claim to damages is barred before the period of limitation 
fixed in the Limitation Act, it is equally barred on the lapse of 
the perind prescribed in the special Act. In other words, we are 
to ascertain the position .on the Limitation Act, with the special 
section read into it, 


if this be right the terminus æ guo for damages is four months 
prior to the date of the suit. As already indicated, the argument 
on this point on the part of the plaintiff has not been of the fullest 
nature. I did not have discussed before me by the plaintiff’s 
counsel sections 23 and 24 of the Limitation Act. ‘I have assumed 
to be applicable the principles suggested in Maine on Damages, 
p. 530, have procéeded on a general impression of the matter on 
the sections, ; 


Another question arises as to the terminus ad guem of damages 
In England the difficulty of granting damages. until the hearing 
and during the continuance of the wrong, was appreciated, and 
there is a special rule, Order 36, Rule 58. In India there is no 
such rule and, as far as I can see, the only provision under which 
this Court ever grants damages or has granted damages for a 
period after the filing of the suit is in the special case provided 
for by Order 20, Rule r2 of the Civil Procedure Code. I have, 
therefore, considerable doubts whether I have jurisdiction to 
make any decree as asked by Mr. Mitter, and whether this is a 


matter ' which'comes within the section 151 of the Code, but ag 


the plaintiff would be barred from claiming damages for the period 
from August 1938, to January, 1940, 1 propose to do so, and 
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pales also because, if I do.not, it means another suit every four months in 
. 1940. the future, 
Nero n ‘ " 
S.A. Basil ~ I now come to the question of fact, and the parties have 
or preferred to leave it to me rather than go to an inquiry, the 
Corporation: of ie i á f 
Calcutta. additional cost of which would certainly execeed any difference 
ay ser Ali, g. which might, on the guantum of damages, be allowed by me, 
ee and that which might be allowed upon a more minute exami- 
nation. 


I have taken into account the following matters. 

The Localily. I infer on the evidence that the particular 
locality was declining in attraction. 

As regards the state of repair, the house was, I think generally 
deteriorating. Repairs to the extent of ,rupees two or three 
thousand were done. I do not rule that they were done, as 
suggested by the defendant, wholly with an eye to the suit; but 
I do not think that, nuisance or no nuisance, they were sufficient 
or appropriate to make this house readily lettable. There is 
the inference to be drawn from the two alternative schemes. 
There is the inference to be drawn from the delay in filing 
the suit. 

On the other hand, itis to my mind certain that the proximity 
of the nuisance was one of the main reasons, though not the whole 
reason, for the house becoming unlettable, | 

1 think the fair amount at which to assess the damages, being 
the amount of loss in monthly rental value due to the nuisance, 
to be in the neighbourhood of Rs, 200, 

There will, therefore, be a decree for damages at that figure ` 
for four months prior to the suit, for the period from the institution 
of the suit until today, and from to-day until the removal of the 
injunction or further order. 

With regard to this last period, the matter is also covered 
by the special condition which I have inserted in the part of 
the order which operates as a stay, The figure will remain 
at Rs. 200. 

The plaintiff is entitled to costs, including reserved costs, which 
includes the costs of the de Jere esse examination. 


N, C. Mondal & Co: Attorneys for the Plaintiff, 
T. C. Miira : ` Attorney for the Defendant, 
As To Me _ Suit partially decreeda 
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CRIMINAL MISCELLANEOUS. 


Before Mr. Justice A, G, R, Henderson and Mr, Justice 
iN. A. Khundkar, 


TRIDIBESH BASU AND ANOTHER 


Va 


JITENDRA KUMAR BASU AND ANOTHER.* 


i Receiver appointed by Court- Interference with the work of such Receiver— 
Contempt of Court. 


A receiver was appointed ina suit for partition, by the Subordinate Judge. 

_ A part of the property consisted of publishing business and the petitioner No. 1 

and the opposite party were appointed joint publishers. The Court passed 

order forbidding them to appropriate any money for themselves and directed 

“that the money realised should be made over to the receiver, The opposite 

party demanded certain sum from the reciever and on refusal by the tatter, 
, helped himself out of the funds which were in the office at the time : 


- Held, that the act of the opposite party amounted to contempt of Court 
| being an interference with and obstruction to the act of receiver. 


That under the circumstances of the case, the «act did not amount to theft: 
_that if it had been a case of theft, the receiver would have instituted suitable 
_ proceedings. l 


,. That as there was no other method of preventing the opposite party from 
interfering with the receiver and the defying of the orders of the Subordinate 
"` Judge, it was necessary for ‘High Court to take action. 
Per Khundkar, F: When receivers are appointed by a Court interference 
with them and obstruction to them will amount to contempt of Court and 
‘the forcible taking of the rents and profits for which the receiver has been 
appointed or of chattels in his possession as receiver will amount to such 


interference and obstruction : Exparte Cochrane; in re Mead (1) referred to. 


Application under clause 2 of the Letters Patent and Act 
XII of 1926. 


Messrs. Bimala’ Charan Deb and Yarakeswar Mitra {or the 
Petitioners. | 


Dr S.C. Chaudhuri and Mr. Ram Narayan Deb for the 
Opposite Party, 


*Criminal Miscellaneous case No. zo of 1940, in a suit for partition 
pending before P, K. Sinha, Esq., Second Additional Subordinate Judge of 
24 Parganas (Alipore), dated the 12th February, 1940, 
v2 (1) -(1875)-L, R, 20 Eq, Cas, 282, ' 
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CRIMINAL, The judgments of the Court were as follows : . 
1940. Henderson, J. :—This is a Rule calling upon the opposite 


Tridibesh Basu | Party No. z Jitendra Kumar Basu to show cause why he should 
Jitendra De ka not bè committed for contempt of Court. The comtempt alleged 
ma is of the Court of the Second Additional Subordinate Judge, 
Marchi ous 24-perganas, Petitioner No. x is the plaintiff in a suit for parti- 
tion pending in that court. Petitioner No. 2 is the receiver 
appointed by the learned Judge. A part of the property consists 
of a publishing business and the petitioner No. 1 and the opposite 
party have been appointed joint publishers. The Court, however, 
passed an order forbidding them to appropriate any money for 
themselves and directed that the money realised should be made . 
over to the receiver. 

The present complaint is set out in paragraphs 29 and 30 of 
the petition. The allegation is that the opposite party demanded 
a sum of Rs, 590 fromthe receiver and that when the receiver 
refused to allow him to have it he helped himself out of the funds 
which were in the office at the time. 

In showing cause, Dr. Choudhuri attempted to give an innocent 
colour to the incident in view of certain letters regarding a 
cheque which was due to the opposite party on account of his 
monthly allowance. It appears that the receiver sent the cheque 
to Lloyds Bank and on the 19th January that is to say, the day 
preceding the incident, Lloyds Bank wrote to the receiver and 
asked for the address of the payee. It appears that the receiver 
sent the cheque to the wrong Bank by mistake and it was 
eventually credited on the erh February to the Chartered Bank 
of India. : 

It-is quite impossible to attempt to minimise the incident in this 

` way. Itis dificult to accept the account of the incident given by 
the opposite party himself in his affidavit. Ifthe opposite party 
i had been merely demanding his usual mọnthly allowance, the 
cheque which had miscarried would have been returned to the 
receiver instead of being cashed. The opposite party himself in his 
letter written to the recéiver on the preceding day demanded pay- 
ment of Re. soo in excess of his usual monthly allowance. Not 
only has he actually taken away a sum of Rs, 500 in excess of 
bis monthly allowance but it is the case that he was always 
demanding it. 
I have already set out what the petitioners’ version of the 
incident is. I now turn to that givén by the opposite party. There 
isa reference to the ‘fact that the monthly allowance of Ra, 430 
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was still due. The opposite party then says that the receiver paid 
Rs. 500 of his own accord and dictated the document which he 
calls a receipt. He goes on to say that the receiver then demanded 
a tin of cigarettes and that was supplied by an officer of the 
deponent. The suggestion apparently is that this was a bribe which 
the receiver required to induce him to behave inan irregular 
manner. 

We have no hesitation in accepting the version given by the 
petitioners, The receiver has no persOnal interest in the matter 
and is really independent. His only interest is to see that the 
orders of the Court are complied with, We unhesitatingly accept 
his denial of the receipt of the tin of cigarettes and have no doubt 
that this was concocted. We also cannot accept the version of the 
opposite party as to the reason of his visit to the office. Not only 
is it entirely inconsistent with the letter which he himself wrote but 
also, if it were true, the fact that a cheque had already been issued 
for the monthly allowance would inevitably have come out. 


We are accordingly quite satisfied that the opposite party took 
Rs. 500 in defiance of the orders of the Court and in destruction to 
the duties of the receiver. 


We cannot -accept either of the submissons made on behalf 
of the opposite party in opposition to the Rule. It was contended 
that his act amounted to theft punishable under the Indian Penal 
Code. In our judgment, it would be quite impossible for the 
prosecution to show that any element of dishonesty was present. 
The act of the opposite party could not possibly amount to theft. 
We have no doubt that, if the receiver had been advised that 
a case of theft occurred, he would have instituted suitable 
proceedings, 

Then in the second place, it was contended that we ought 
not to interfere except. as a last resort. The difficulty is that 
there is no other method of preventing the opposite party from 
interfering with the receiver and the defying of the orders of the 
Subordinate Judge, As this is the only remedy available, it is 
necessary for us to take action, 

This is not an isolated incident. The opposite party has per- 
sistently been attempting to interfere with the receiver and to 
flout the orders of the Court. He must be made to understand 
plainly that he cannot do so. 


We accordingly make the Rule absolute and direct that the 


opposite party Jitendra Kumar Basu do undergo simple imprison- 
ment for 4 term of one month, He must execute a personal 
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sear a recognisance bond to the satisfaction of the Registrar, Appellate 
1040: Side of this Court to appear and surrender before the lower Court 


Tridibesh Basu OD the rst April, 1940. . 


Jitendra amar R Khundkar sJ oI agree. The money in question appertains 
—— .. to a publishing business which is a part of the estate of K. P. 
Bara) F. Basu, deceased. The petitioner No. r is the plaintiff ina suit 
for the partition of that estate and the opposite party No. I is 
one of the defendants and the petitioner No.2 is the receiver 

appointed in that suit. 

On behalf of the opposite party No. r, it was sought to be 
argued that the taking of the sum of Rs. 500 out of the custody 
of the receiver was not a contempt. As pointed . out by my learned 
brother, the manner of taking has been established by the version 
given by the receiver which is that the money was taken from 
him after an altercation and in spite of his protests. ‘That this 
wasin defiance of the orders of. the Court has also been satis- 
factorily proved. It is well settled that when receivers are 
appointed by a Court, interference with them and obstruction to 
them will amount to contempt of Court, atid that the forcible 
taking of the rents and profits for which the receiver has been 
appointed or of chattels in his possession as receiver will amount 
to such interference and obstruction. If authority were needed, 
-reference may be made to Ex parte Cochrane, in 7e Mead (1), 
In that case it was laid down that where a receiver of a bankrupt’s 
property had been appointed by the Court of Bankruptcy it was 
-a contempt ef Court for the holder of a bill of sale of the goods of 
the bankrupt to oust the receiver from possession which he | had 
taken of such goods, 


P, R. Rule made absolute. 


(1)-(1875) La R: 20 Eq. Cas. 282,° + 
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' APPELLATE CIVIL. 


Before Mr. Justice B. K, Mukherjea and Mr. Justice 
T. J. Y. Roxburgh, l 


KAMAL KRISHNA MANDAL 


U, 


HEMENDRA KRISHNA SINGHA AND OTHERS.* 


‘Revenue sale— Sale of share stopped under section r4of Bengal Revenus Sale 
Law (Act XI of 1859)—Co-sharers, severally paying the arrear of revenue 
within ten days at different dates-— Purchase of co-sharer, when completea— 
Declaration of Collector, an offer~Ten days, if extended by the intervening 
of holiday Bengal Revenue Sale Law, section 33, applicability of. 


Separate account No. 3 of estate No. 395 was after the usual preliminaries 
put up for sale by the Collector on the 2ard September, 1935 and there being no 
bidder, he proceeded under section 14 of the Bengal Revenue Sale Law, 18509, 
stopping the same and declaring that the entire estate would be put up for sale 
unless “! the other recorded sharer or sharers, or one or more of them, shall within 
10 days purchase the share in arrear by paying to the Provincial Government the 
whole arrear due from such share. ’' The plaintiff being the proprietor of one 
separate account of the estate deposited the full amount on the 25th September, 
defendant No, 3 being owner of another such account deposited the full amount 
on the 26th September, and defendant No 1 and defendant No. 2 also holders of 
separate accounts each deposited the full amount on the r4th October, being the 
opening day after the Puja vacation. The vacation lasted from the rst to the 
tath October, the 13th being a Sunday. The Collector gave a certificate, as 
‘required by section 14, in the names of the four proprietor sharers for joint owner- 
ship of the purchased share, each having an equal interest. The plaintiff brought 
this suit for a decleration that he was the sixteen annas purchaser of the separate 
account No. 393-2, for a declaration that the defendants had no right or no right 
had accrued to them therein, and that, if necessary, orders might be passed 
setting aside the auction sale in respect of that share made by the Collector in 

‘favour of the defendants ; there was also a prayer for injunction and recovery of 

possession and finally a prayer for a declaration that if it were held that the 
‘other defendants had purchased any interest on account of the deposit of money 
by. them, then they were not entitled to more than a share in proportion to their 
interest in the parent estate : 


Held, that the plaintiff. was the full (sixteen annas) purchaser of the separate 
account under section 14 of the Bengal Revenue Sale Law, 1859, by his deposit 
of the fullamount on the 25th September, 1935 and that the subsequent deposits 


* Appeal from Appellate Decree No. 871 of 1938, against the decree of S. N, 
Mitra Esq., Additional Subordinate Judge, 2nd Court, of 24-Perganas, dated the 
12th March, 1938, reversing the-decree of Kanai Lal Lahiri, a 7 Munsiff, 2nd 
Court, Alipur, dated the 29th Noyember, 1937, 
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by the other sharers (i. e,, by defendants) gave them no interest, the sale being 
complete on the 25th September, (the declaration by the Collector under 
section 14 was to be considered as an offer). 

Bahuria Sumbho Kuar v. Harihar Prasad (1) referred to. 

Dedi Pershad v, Mussammat Aklio Koer (2) distinguished. 


Heid, also, that the suit was maintainable -in the Civil Court, section 33 of the 
Bengal Revenue Sale Law, 1859, was no bar. 


Gossain Chutturbhorj Dut v. Ishri Mul (3) distinguished. 
Bahuria Sumbho Kaarv. Harihar Prasad (1) dissented from, 


That, if section 33 of the Bengal Revenue Sale Law, 1859 be applicable, the 
plaintiff complied with its requirements as to proof of substantial injury- and 
also admittedly as to raising the particular ground of irregularity in his appeal 
to the Commissioner and that he sustained substantial injury by reason of the 
irregularity complained of. 


Per Roxburgh, ¥.; The ten days period in section 14 of the Bengal Revenue 
Sale Law, :859 was extended till the re-opening day. l 


Obiter, lt sharers who cannot pay the full amount of the arrear wish to joint 
with other sharers in the purchase they should do so before coming to pay in 
the amount of the arrear and they should themseives express at the time of 
purchase the respective shares so jointly purchased, 


Appeal by the Plaintiff, i ie iusi 


Messrs. A. N. Bose, Panchanan Ghose, Satyendra Nath Ghose 
and Jyotirindra Nath Das for the Appellant. 


Messes. Gunada Charan Sen, Hivalal Chakravarty and 
Rabindra Nath Bhattacharjee for the Respondent. 


C, A. V; 
The following judgments were delivered : 


B. K. Mukherjea, J. :—The facts giving rise to this appeal may 
be shortly stated as follows : There is a revenue paying estate bear- 
ing Tovzi No. 595 :0f the Alipur Collectorate: which is owned’ 
jointly by several co-sharers. A number of separate accounts were 
opened in respect of the shares under the provisions of the Reve- 
nue Sale Laws, and we are concerned only with ore of these sepa- 


rate accounts which is S, A. 395/3- The owners of this separate 


account having made default in the payment of revenue, due in 
respect of the same, this share was put up to sale under section 


13 Act XI of 1859 on 23rd September 1935. No bids were receiv: 


ed on that date, and the Collector in exercise of his powers under 
Act stopped the sale, and made a declaration‘ 
(1) (1914) I. L, R. 4t Cale, 1092. | 


(2) (1899) 4 C. W. N, 465. 
(3) (1894) L L. R, 21 Cale. 844. 
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that the entire estate would be sold, unless the other recorded avi 
sharer or sharers of the Touzi would purchase the separate account, 1939. 

by paying the entire arrears due in respect of the same, witbin ten ree 
days from that date, Several co-sharers now came forward, and Mandal 
each one of them deposited the entire arrears due in respect of the Hemsida e KA 
separate account, which amounted to Rs, 482. Singha. 


Saking aaa, 


The plaintiff paid the money on 25th September 1935, Ano- 4. K. Mukherjea, F. 

ther co-sharer named Butto Kristo, who is defendant No. 3 paid a 
the said sum on the day following, and lastly on rath October, 
"1935, Hemendra and Gouribala, who are defendants Nos. 1 and 2, 
each deposited in the Collectorate the sum of Rs. 482 by separate 
chalans, It may be stated here that the Puja Holidays set in before 
the expiry of the ten days, within which the arrears were to 
be paid, and the office reopened on the 14th October, 1935, on 
which day the payments were made by the defendants Nos. 1 and 
2, The Collector by his order dated 17th October, 1935, declared 
all the 4 persons to be purchasers of separate account 2395/3 in 
equal shares, and the certificate of purchase was issued accord- 
ingly. The balance of the deposits made by all these four persons 
was directed to be refunded. The matter was then taken before 
the Commissioner, who affirmed the order of the Collector. 


The plaintiff whose deposit was earliest in point of time now 
commenced this suit, and he prayed for a declaration that he was 
the full /16/- as. purchaser of the separate account under section 
14 ofthe Revenue Sale Laws, and that the defendants could not 
be given any shares in respect of the same. There was also a pray- 
er for a permanent injunction restraining the defendants from tak- 
ing possession of the property in accordance with the order of the 
Collector. Gouribala the defendant No. (2) was alleged to have 
transferred her interest to one Devendra who was made defendant 
No. (4) in this suit, 


The suit was resisted by defendants Nos. 1 and 4. Their con- 
tentions were mainly of a twofold character. The rst contention 
was thatthe order of the Collector was right and the plaintiff by 
making the deposit earlier could not obtain any preferential title. 
It was said that all the recorded sharers, who deposited the money 
within 10 days from the date of the declaration, would be entitled 
to rank as purchasers under section r4 of Act XI of 1859. The 
second contention was that the plaintiffs’ suit was barred under 
section 33 of the Revenue Sales Law. 


‘The trial Court was of opinion that the payments made by 
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cvii: Hemendra and Govribala, were ineffectual, inasmuch as they 
, 1939. were made after the period of ten days had expired, and it held 
Kamal Krishna that the intervening of the Puja Vacation could not Bye hem 20 
Mandal extension of time on the analogy of section 4 of the Limitation 
Hemendra Krishna Act. The only payments that were made within time were those 
Singha. of the plaintiff and Butto Kristo, and as between them, the plain- 
B, K, Mukherjea, y. tiffs deposit was earlier, he was entitled to be declared the pur- 
ei chaser of the entire separate account. In this view of the case the 


Munsift decread the plain tiff’s suit. 

There was an appeal taken against this decision, by defendants 
Nos, rand 4 to the Court of appeal below, and the Additional 
Subordinate Judge who heard the appeal reversed the judgment 
of the trial Court and dismissed the plaintifi’s suit. The Subor- 
dinate Judge concurred in the view taken by the Munsiff that as 
soon as.the plaintiff made his payment, the purchase was complete 
and as there was nothing lelt for any one else to buy the Collector 
„was bound to recognise the plaintiff as the sole purchaser of the 
separate account. But he held nevertheless that the plaintiff 
could not succeed in the suit, which was one under section 33 
of the Revenue Sale Law as he had not fulfilled the conditions 
of that section. What the Subordinate Judge said is this: that 
in order that a Civil Court might anpnula sale under section 33, 
Revenue Sale Law, it was necessary to establish that the plaintiff 
had sustained substantial injury by reason of the irregularity com- 
plained of, and the question of injury must have been taken 
specifically before the Commissioner in an appeal. As no such 
point was raised before the Commissioner, the suit was not 
“maintainable under section 33 of the Revenue Sale Law. 

The propriety of this view has been challenged by Mr. Bose 
‘who appears on behalf of the appellant. Mr. Sen who appears 
for the respondent has besides inviting us to uphold the view of 
the Subordinate Judge, attempted to support his decision on the 
‘ground that the plaintiff was not entitled to any preferential 
‘sight by reason of his earlier deposit, and that the co-sbarers who 
“deposited the full amount of arrears within ro days were entitled 
lo be recognised as joint purchasers of the separate account. 

On the question asto whether section 33 Act XI of 1859 is 
a bar to the present suit, Jam ofthe opinion that the view taken 
by the Subordinate Judge is wrong. First of all it is difficult to 
say that the present suit at all comes within the purview of section 
33 of the Revenue Sale Law. It may be assumed as was held 
- by.the majority of Judges in Gossain Chutturbhooj Dut v. shri 
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Mul (1) that section 33 of Act XI of 1859 is not confined to sales 
by public auction under the Act, but also applies to a sale under 
section 14 of the Act. But inorder to attract the operation of 
section 33 the suit must be one to annul the sale and this presup- 
poses that the party suing is the defaulting co-sharer or any other 
person who derives his title from him. In Gossain Chutturbhooj 
Duty. Ishri Mul (1) the plaintiff was the defaulting co-sharer 
himself, whose application for exemption of his separate account 
from sale was refused, and the share was put up to sale under 
section 14 of the Revenue Sale Law. Here the plaintiff does 
not want the sale to be set aside. Heindeed impeaches the 
rights of the defendants to become purchasers by reason of the 
subsequent deposits they made, but he wants atthe same time 
that the sale should stand and stand entirely in his favour. It is 
really a suit by one purchaser againt another for a declaration 
that he has a preferential title. If the plaintifi’s contention is 
right that as soon as he paid the money he became the purchaser, 
there was nothing left which the defendants could buy, and the 
order of the Collector declaring them to be joint purchasers would 
be one without jurisdiction, Under these circumstances a suit 
would certainly lie io a Civil Court, quite apart from section 33 
of Act XI of’ 1859, for having a declaration that the plaintiff is 
the sole purchaser, and no title was vested in any of the other co- 
sharers by reason of the payments they made, under section 14 
ofthe Revenue Sale Law. lam not unmindful of the fact that 
a contrary view has been taken by Coxe and Imam JJ. in Bekuria 
Sambho Kuar v. Harikar Prasad (2) and it was held under some- 
what similar circumstances that the suit would be governed by 
section 33 of Act XI of 1859. ‘With all respect to the learned 
Judges, I regret that I cannot accept their view as correct, even 
if in that case, the claim of the plaintiff amounted to a virtual 
annulment of the sale in favour of the plaintiff in the suit, Yet 
the learned Judges overlook the fact that the plaintiff in the suit 
was not the defaulting co-owner and what he demanded was 
not merely that the sale in favour of the defendant should 
stand cancelled, but that his own title as purchaser should be 
declared. ` 


This declaration the Court cannot obviously grant under 
section 33 of the Revenue Sale Law. It seems to me that the 
_ learned , Judges misapplied the decision in Gossain Chuttusbhooj 


(1) (1894) L L, Re 21 Cale, 844, (2) (1914) 1. L.R. 41 Cale, 1092, 
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Dut v. Iskri Mui (1)to the case before them, although the facts 
of the earlier case were quite dissimilar, the suit being instituted 
there by the defaulting co-sharer himself whose separate account 
was sold nnder section 14 of the Act, 

Even if the suit is regarded as one coming within section 33 
of Act XI of 1889, I do not think that the decision of the Court 
of appeal below is correct. In this case the plaintifi’s complaint 
is that the sale has been held in contravention of the provisions 
of section r4 of the Revenue Sale Law, and this very point was 
declared and specified in appeal before the Commissioner. Itis 
certainly incumbent upon the plaintiff to establish that he has 
sustained substantial injury by reason of the irregularity complained 
of, but it is not necessary, as the lower appellate Court thinks 
that the question of substantial injury must also be made a specific 
ground of appeal before the Commissioner. Mr. Gunada Charan 
Sen who appears forthe respondent has fairly conceded that the 
Subordinate Judge was wrong on this point. He says however, 
that there is neither any allegation nor any proof adduced by the 
plaintiff that he has sustained substantial injury. In the plaint 
there is a definite statement that the plaintiff will suffer irreparable 
injury if the order of the Collector stands. Section 14 of the Revenue 
Sale Law, gives the co-sharer purchaser rights of an exceptional 
character. He gets a property which may be of considerable 
value fora trifling amount without any competition whatsoever. 
In this case the annual revenue payable in respect of S, A. 395-3 
is said to be over Rs. 1800 and the purchase was for Rs. 482 
only. In these circumstances there would be no question that 
the plaintiff would suffer loss if the same in favour of all the four 
persons is allowed to stand. Iam of opinion therefore that the 
decision of the Subordinate Judge cannot be supported on this 
ground that the suit was not maintainable under section 33 of 
Act XI of 1859. 

There remains now for our considerations the other question 
yaised by Mr. Sen, as to whether the plaintiff can be held to be 
the sole purc haser of the separate account, by reason of his paying 
the arrears of revenue earlier than the other sharers. The question 
is not free from difficulty and the section itself is not quite clear 
on this point, 

When separate accounts are opened in respect of separate 
shares of a Touzi ; and there is default in payment of Government 
revenue, section 13 of the Revenue Sale Law provides that the 

(1) (1894) L L. R, 21 Cale. 844, 
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share in respect of which the default has occurred will be put up 
to sale first. If however the highest offer made at the sale does 
not equal the amount of arrears due, then. the whole estate be- 
comes liable to be exposed to sale. Section 14 here introduces 
a provision the object of which obviously is to give the other co- 
sharers a chance of saving the estate by purchasing the share in 
arrears, The Collector, when he finds, that the sale of separate 
share did not receive sufficient bids, is to stop the sale and issus 
a declaration that the entire estate would be put up to sale at 
a future date unless the recorded sharer or sharers shall within 
10 days purchase the separate account in arrears by paying to 
Government the whole arrears dus from such share, 


The declaration, it seems to meis in the nature of an offer, 
inviting the recorded sharers to come and purchase the separate 
account by paying only the arrears due, and the offer remains 
Open for ten days only, after which the separate accounts are 
closed and the whole estate is notified for sale. The question 
arises as: to what would happen if more than one recorded: co- 
sharer pays the whole amount of arrears within the ‘specified 
period. Ifthere is a joint payment by more than one co-sharer, 
no difficulty arises, and they will certainly rank as joint purchasers, 
The same thing will also. happen if payments are made by several 
co-sharers each of the whole amount but at one and the same 
time. But when one sharer has paid the entire arrears due, I do 
not think that any other sharer or sharers by subsequently paying 
the money,. even within ten days could rank as co-purchasers 
with him, According. to the section the purchase is to be made 
by paying the arrears due. As soon as the full amount of arrears 
is paid by one sharer, the offer.made by the Collector must be 
deemed to be accepted,’ and the purchase becomes complete. 
That the subsequent payments were also made by recorded sharers 
within ten days cannot in my opinion affect the position. The 
period of ten days laid down in the. section prescribes the limit 
of time after which no payments could be received. But as soon 


as one payment is, made within time which wipes out the arrears, 


the sale is complete, and no subsequent payment of the same 

amount by any other co-sharer ean make hima purchaser of the 

share. On this point I think that the decision in Aahkuria 

Sumbho Kuar v. Haszthar Prasad (1) referred to above is per- 

fectly: correct, “It seems to me” thus observes Coxe, J, “that the 

seclion was intended merely to give co-sharersa chance of saving 
(D (1914) ILL. R. 41 Cale, 1092 (1106). © . -+ 
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the estate and to secure the payment of the revenue and was not at 
all intended to define the rights of the co-sharers furer Se.os.oe ÅAS 
soon as the payment is made the purchase is complete and there 
is nothing left for any one else to buy”. Mr. Sen has reférred 
us to the decision in Debi Pershad vy. Mussamut Akli Koer (=). 
In that case each of the three co-sharers, had paid the entire 
amount of arrears separately, and the Collector issued a certificate 
of sale jointly to them, The only‘ question raised was whether 
the sharers were to get equal shares in the saparate account sold, 
or their interests would be in proportion to their shares in the 
parent estate. This Court held that the presumption would be 
that the Collector took from each of the funds an equal share, 
and consequently they would have equal shares in the property. 

The particular question which has arisen here, was not mooted in 
that case at all, and we do not know whether the payments were 
made there by all the co-sharers simultaneously, or at different 
times. 

I cannot accept the argument of Mr, Sen that a sale under 
section 14 isreally made by the Collector after the period of ten 
days has expired, and after all the monies are put in. The sale as 
I have said already, is effected by the first payment of the entire 
arrears. Of course this fact has to be ascertained by the Collector 
and he is to issue a certificate of sale after ascertaining who the 
purchaser is, Mr. Sen has also argued that numerous practical 
difficulties would arise if this view is taken; for in many cases, it 
would be impossible to find out, which deposit is earlier, I do not 
think that there is much substance in this contention. If there are 
no materials, upon which the Collector can find as to whether one 
payment is earlier than the other, the obvious course would be to 
regard these payments as simultaneous, and declare both of them 
as to be joint purchasers, In the present case however, it is not 
disputed that the plaintifs payment was earliest in point of time, 
and in these circumstances I must hold that he is entitled toa 
declaration of his title to the :6 annas share of the separate account 
sold. The result is that this appeal is allowed, the judgment and 
decree of the lower appellate Court are set aside and those of the 
trial Court restored. The plaintiff will be entitled to his costs 
against the contesting defendants in all the Courts. 

Roxburgh, J. :-=This litigation arises out of a sale under the 
provisions of section r4 of the Land Revenue Sales Act, 1859. 
Separate account No, 3 of estate No, 395 of the Alipore Collectoyate 


(1) (1899) 4C. W. N. 465e 
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was after the usual preliminaries put up for sale by the Collector on 
the 23rd September, 1935, and there being no bidder, he proceeded 
under section 14, stopping the same and declaring that the entire 
estate would be ‘put up for sale unless (in the words of the section) 
“the other recorded sharer or sharers, Or one or more of them, 
shall within ten days purchase the share in arrear by paying to 
Provincial Government the whole arrear due from such share. ” 
The plaintiff being the proprietor of one separate account of the 
estate deposited this full amount on the 25th September, his brother 
defendant No. 3 being owner of another such account deposited 
_ the full amount on the 26th September, and defendant. No. 1 and 
‘defendant No. 2 also holders of separate accounts each deposited 
the full amount on the 14th October, being the opening day after 
the Puja vacation. The vacation lasted from the rst to the r2th 
October, the 13th being a Sunday. The Collector gave a certificate, 
as required by section 14, in the names of all the four depositor 
sharers for joint ownership of the purchased share, each having an 
equal interest, The plaintiff then brought this suit for a declaration 
that he was the sixteen annas purchaser of the separate account 
No. 393-3, fora declaration that the defendants bad no right or no 
right had accrued to them therein, and that, if necessary, orders 
might be passed setting aside the auction sale in respect of that 
share made by the Collector in favour of the defendants ; there was 
also a prayer for injunction and recovery of possession and finally 
a prayer for a declaration that if-it were held that the other defen- 
dants had purchased any interest on-saccount of the deposit of 
money by them, then they were-not entitled to more than a share in 
proportion to their interest in the parent estate. 


The trial Court held that the plaintiff became purchaser of the 
separate account by his deposit on the 25th September, and that 
the subsequent deposits by the other sharers gave them no interest.; 
and also held that the provisions of section 23 of the Land Revenue 
Sales Act, 1859, had been complied with by the plaintiff, The 
lower appellate Court agreed with the former finding, but held 
that as the plaintiff had not ‘declared and specified’ his case of 
substantial injury before the Commissioner he had not complied 
with the provisions of section 33 and hence his suit must 
fail. He therefore .allowed the appeal and the plaintiff now 
appeals. | 

It may be noted at the outset that Mr. Sen appearing for respon- 
dents concedes that he cannot support the judgment of the lower 
appellate Court on this last operative ground ; he contends however 
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ante that the Collector was right in allotting the separate account in, 
1929. equal shares to all the depositors and also that the plaintiff has 
Kamal Krishna failed to prove substantial injury in the present case, and hence the 
M abies suit must fail. 
Hemendra Krishna The substantial questions for decision in the appeal are first the 
Singha. interpretation to be given to the words of section 14 cited above in 
Roxburgh. F. reference to the declaration made by the Collector under the 
saa NG section, and secondly whether section 33 applies to the facts of 
this case, 


Mr, Chakravarty appearing for the appellant supports the inter- 
pretation given by the lower Courts and also further contends, that 
section 33 has no application to the present case, and lastly that, if 
it applies, then he has complied with its provisions. 

The section has been considered i in three cases : Deği Pershad V. 
Mussamut Aklio Koer(1) 3» Gossain. Chutturbhooj Dut on ue 
Mui (a) and Bekuria Sambho Kuar v, Harihar Prasad (3). 

' Inthe first case three sets of sharers had each deposited the 
whole arrear due, and the Collector had given them a certificate for 
joint ownership of the defaulting share. The plaintiff sued for a . 
declaration that he was entitled to a share in proportion to his 
share in the present estate, and lost. There is nothing to show, 
whether the amounts were deposited onthe same oron different 
days, nor was there any contention that any ‘one depositor had 
priority. Incidentally it, may be noted that there was no question of 
annulment of the sale or of the matter of the applicability of 
section 33, i 

In Gossain Chattisbhooj Dut v, Ishii Mul (2) thè plaintiff was 
the owner of the defaulting share and clearly prayed for annulment ; 
he made no claim asa purchaser by deposit under section r4, but 
sued other sharers who had so purchased. The.arrears had been. 
deposited by some of these defendants on the qth October, and by, 
others on the 7th, and the Collector had given them all a joint certi- 
ficate under section rg, The basis of the plaintiff’s.case was that 
he had deposited the arrears before the date of auction sale and 
that the whole proceedings of the Collector were invalid. No 
question arose there as between the purchasing defendants, It was 
held by Beverley, J. that section 6 of the Act dpplied and that,the. 
plaintiff's deposit having been made after the last date of payment 
was ineffective ; he further held that section 33 applied to the case 


. (1) (1890) 4 C. W. N. 465. 
(2) (1894) I. L. R. 21 Cale. 844. 
(3) (1914) 1, L. R. 41: Galo, 1092, 


Von. gi.) HicH court, 

of such a sale under section r4 ; Ameer Ali, J. held that the deposit 
was effective, but that section 33 only applied toa case of an 
‘auction sale under the Act and not to one under section 14. 
Petheram, C.J. to whom the case was referred agreed on both 
points with Beverley, J. 

In Bukuria Sambho Kuar v. Havihay Frased (1) defendant 
No. 1 was the first depositor‘of the entire arrears on the separate 
account, and the Collector had given him a certificate. Jt was found 
asa fact that defendant No. 1 was denamdar for defendant No. 2 
who was the defaulting co-sharer. The plaintiff had deposited the 
entire arrear on the day after defendant No. r had done so, and he 
sued for recovery of possession of the whole share or in the alter- 
native for a half interest in it. The plaintiff succeeded in the trial 
Court. On appeal Coxe, J. was disposed to hold ‘that although 
ny ` deferidant No. 2 was the real purchaser, .and although he was a 
3 sharer i in the defaulting separate account, be was not debarred 
from taking advantage of the right to purchase given under 
section 14 and he considered, but did not definitely decide, that 
the word ‘other’ in the phrase ‘other recorded sharer or sharers’ 
in section r4 was a mere, inadvertence, He held however that 
the defendant No. 1 as the first depositor was the purchaser and 
that the Collector had therefore been right in recognising him as 
purchaser, and that tas soon as the payment is made the purchase 
is complete and there is nothing left for any one else to buy. 
The ‘Collector is bound therefore, in my opinion, to recognise 
the depositor who first pays the, whéle amount, or, if there 
are. more depositors than one, to recognise as joint purchasers 
those whose payments first amounted to the total arrears 
due. He then went on to refer to Gossain Chutturbhooj 
Dut vy. dshri Mul (supra)(2) and to approve the view that 
section 33 applies to sales under section 143 and to repudiate 
an argument . that the sale to defendant No. 1 being a sale 
to a sharer in the defaulting separate account it was a nullity 
and that it was therefore unnecessary to annul it. Finally he 
dealt with a contention that the plaintif did not want the sale 
annulled but merely that he might be declared the purchaser in 
these terms (at page 1107) :— 

“To accept this contention would, in my opinion, be twisting 
the plain English of the statute. The defendant has been formally 
declared the purchaser and the land has been delivered into his 


(1) (1914) I. L. R. 41 Cale. 1092 (1106), 
(2) (1894) I. L, R. at Cale, 844. 
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possession. To take it away from him and give it to the 
plaintiff would, in my opinion, be a manifest annulment of the 
sale; a complete annulment if the whole land were taken away 
from him, and an annulment gro fanfo if a portion were taken.” | 

He held thereforé that as the plaintiff had suffered no injury 
even if the purchase was bad as being made by a defaulting 
proprietor section 33 was fatal to his suit. 

In my opinion though the words of section 14 are not entirely 
free from ambiguity, the clear meaning is that, after the separate 
share has been put up for (auction) sale under section 13 and a bid 
sufficient to pay the arrear has failed to materialize, the Collector is 
to stop the ‘sale’ and declare that the entire estate will be put up for 
sale at a future date unless the sharers specified in section 14 exer- 
cise the right of pre-emption given to them, thatis to say unless 
one of them or any group of them ‘purchase the share in arrear by, 
paying to the Provincial Government the whole arrear due from 
such share’. I agree therefore on this point with the view ex- 
pressed by Coxe, J. in so far as there is in fact a ‘purchase’ by 
one sharer or a group of sharers jointly, but I would reserve judg- 
ment on the view expressed by the learned Judge that apparently 
sharers may come along indepedently in driblets within the ten 
days’ period and pay in odd amounts and that the Collector is to 
treat as purchasers, all those who have paid’ in something con- 
tributing to an amount equal to the total arrear. The case under . 
consideration then :was one of full deposit by one depositor and 
it was not strictly necessary therein as it is also unnecessary here 
to decide this point. There is ‘the same objection to this view 
of the section asto the view that it means as was apparently 
assumed in Debi Persad v. Mussamut Aklio Koer (1) For 
example; how is the Collector to allot shares to the respective 
contributors ? If the framers had any idea that there was to be any 


thing but one: straightforward transaction of purchase by one 


sharer or several coming jointly and simultaneously it seems to 
me that they would’ have madea provision for these matters, It 
seems to me that the condition in the statutory declaration under 
section 14 must be, interpreted as a statutory offer, as lt were, to 
the privileged parties to come and purchase the property, the 
purchase to be made by depositing the whole arrear, and being 
completed by such deposit, independent deposits of smaller sums 


“should be ineffective. However, for the purposes of this case it 


is sufficient to hold that if the fist comer.is, as hee, a depositor 
(1) (1899) 4 Ce WN. 465. 


Vou, na.) | : HIGH COURÌ. 


of the full arrear then he becomes the purchaser and all. subse- 
“quent depositors acquire no interest ; the sale is complete by the 
first deposit, and thereafter there is nothing to sell. Defendants 
Nos. 2, 3 and 4 in this case acquired nothing by their 
deposits, 

It may be noted that thé Board’s Manual has at different times 
contained various instructions on how this point is to be interpreted, 
the present instruction in force is to follow the decision of Coxe, f. 
but with the qualification that where the whole amount is not 
paid by any one depositor, those depositors will be recognised 
as joint depositors whose payments first amount to not less than 
the total arrears due, provided that the payments are made on the 
same day,,at whatever hour. I think however that the view 
expressed by me above will be found to be correct, and if sharers 
who cannot pay the full amount of the arrear wish to join with 
other sharers inthe purchase they should do so before coming 
to pay in the amount of the arrear and they should themselves 
express at the time of purchase the respective shares so jointly 
` purchased. 

We next come to consideration of settion 33 which lays down 
that no sale for arrears of revenue shall be annulled by a Court 
of Justice, except on the ground of its having been made contrary 
to the provisions of the Act, and then only on proof that the 
plaintiff has sustained substantial injury by reason of the irregula- 
rity camplained of, and no such sale shall be annulled upon such 
ground unless such ground shall have been declared and specified 
in an appeal made to the Commissioner. 

In my opinion this is not a suit for annulment of a sale for 
‘arrears of revenue at all, in fact annulment of the gale would 
give no remedy to the plaintiff ; its effect would be merely to 
restore the property to the defaulting co-sharer provided that the 
decree could be executed. As the defaulting proprietor is not 
a party to the suit a decree for annulment would probably remain 
ineffective.. The effect of an annulment is dealt with in section 
34 of the Act which clearly contemplates restoration to the de- 
faulter, assumed to be decree-holder, on certain terms and cone 
ditions, Assuming that such restoration were made it could 
not help any of the present parties, Ifthe property were again 
‘put to sale after due notice it might be sold in auction to some 
outside bidder} and by no other procedure can there be a ree 
sale after annulment of a sale; the Court has no power to make 
a sale after annulment, 
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ee With all respect to the learned Judges who decided Bahuria 


1939. Sambho Kuar v. Harihar Prasad (1) it must be stated that in refer- 
Kamal Erichna ing to and relying on the case of Chatturbhooj Dut v, Ishri Mul (2), 
oe they failed to appreciate the vast distinction between that case 
Hemendra Krishna where the remedy sought was actual annulment, and the type of 
omga; case where there is a cispute between rival purchasers. Some of 
Roxburgh, F. the confusion is due to the fact that the word ‘sale’ is used rather 
a loosely in the Act. ‘Sale’ must necessarily include the whole proce- 
dure from issue of notices under sections 5 and 6 up till the final 

completion of the ‘sale’ in its narrower sense as the corollary to 

‘purchase’, A ‘sale’ is conducted contrary to the provisions of the 

Act within the meaning of section 33 if there is any defect in any 

of these proceedings, not merely for defect at the time of actual 

auction. In section 14 ‘sale’ is used to refer to the ‘auction sale’, 

while the verbal difficulty to some extent is surmounted by referring ` 

tothe pre-emption procedure as ‘purchase’, Ifthe ‘purchase’ is 

completed the Collector is to give a certificate, and then the 

purchaser or purchasers shall have the same right as if the share 

had been purchased at the ‘sale’; if the ‘purchase’ is not made, the 

entire estate is to be sold after notification and publication as 

required by section 6, Now it is clear that section 33 will apply to 

a sale made under the pre-einption provisions of section 14 if there 

is any defect in the preliminaries, (though Ameer Ali, J, in Gossain 

Chutturbhooj Dut vy. Ishri Mul (2), held the contrary view), 

According to the majority view in that case had the plaintiff had a. 

substantial point in respect of his deposit of the arrear after the last 

day of payment he could have succeeded. It is therefore correct 

to say in what may be called head-note from that ‘section 33 applies 

to sales held under section 14, but that is quite a different matter 

from saying that it must apply to a case where the dispute is 

between rival purchasers neither of whomreally wishes the sale to 

be annulled, where the dispute is merely as tothe identity of the 

vendor and not as to the fact of sale. The learned Judge (Coxe, J.) 

having held that the sale was complete 38 soon as payment had been 

made of the full arrear by a qualified person and that the Collector 

was bound to recognise the depositor who first deposited the whole - 

amount, it seems difficult to follow how he could then hold that 

it was twisting the plain English of the Statute to say that the 

plaintiff did not want the sale annulled, The dispute was wholly 

as to who was the first depositor; the plaintiff contended that 


+ 


(1) (1914) I, Lì R. 41 Cale. toga: 
(2) (1894) 1, La R. 21 Cale. 844, 
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defendant No. 1 of that case, being a denamdae for defendant No. 2, 
a share of the defaulting separate account, was nota person who 
in law could purchase the account. If the contention was accepted, 
then certainly defendant No. t was not a depositor at all under the 
section, the plaintiff was the first depositor, and according to the 
learned Judge’s own view the purchase was complete when the 
plaintiff deposited the full amount, and he was merely asking in the 
suit for a declaration that the Collector was bound to recognise him, 
and give him the certificate. Itis to be noted that there is no 
provision in section 14 for any declaration to purchaser as there is in 
section 22 in the case of a purchase ata public sale. In the latter 
case some formal declaration by the auctioneer is manifestly 
required. That declaration completes the sale, subject to the 
conditions as to payment of deposit, and of the full purchase price. 
In the case of public sales the certificate of sale is not given until 
after sixty days from the day of sale, or, where there is an appeal to 
the Commissioner for annulment of the sale which is not decided 
within the sixty days, then until after the conclusion of the appeal. 
It cannot be said then that the granting of the certificate is itself any 
part of the ‘sale’ which can be annulled, for the certificate is not 
given till after the Commissioner has decided whether to annul 
the ‘sale’ or not. In cases of the present type where the dispute is 
between rival purchasers the real dispute is as to the correctness of 
the Collector’s certificate, which is under section 28 the purchaser’s 
evidence of title, 

In my opinion therefore both because annulment would be no 
remedy in this type of case, and because of the view that the first 
deposit by a qualified depositor constitutes the purchase, and 
because what isin dispute is merely the fact as to deposit and the 
effect of the law, section 33 has no application ; it will only apply 
if the sale is attacked for any defect in the procedure leading up 
to the position that a deposit of the amount of arrear by a qualified 
co-sharer will be a valid purchase of the defaulting share. 

Though constrained to differ from the view expressed in Bažuria 
Sambho Kuar v, Harihar Prasad (1) as to the applicability of 
section 33 to a case of the present kind, itis not however necessary 
to refer the case to a Full Bench, since, even if the section applied 
I hold that it does not affect the plaintifs claim as he has complied 
with its requirements both as to proof of substantial injury, and also 
admittedly as to raising the particular ground of irregularity now 
complained of in his appeal to the Commissioner. 

(1) (1914) |. L. R. 41 Calc, 1092, 
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= We proceed then to consider whether the plaintiff has proved 

1939. >- that he has sustained substantial injury “by reason of the irregularity 

Kamal Krishna complained of’, A discussion of the point, on the assumption that 
Mandal 


z section 33 does apply to such cases, merely provides further reasons 
Hemendra Krishna for holding that section 33 cannot in fact apply to them, The 
SIRE ba: "irregularity complained of here is that the Collectcr has certified the 
‘Roxburgh, F. four defendants as purchasers of the defaulting share, instead of 
-7 merely certifying the plaintiff as- purchaser, As the share has been 
sold for default of two Kists only the purchase must be a lucrative 
one; the arrears amount to Rs, 480 odd, and the Court has valued 
the property as Rs. 1200 which cannot be an over estimate. If 
the Collectors action amounts -to part of the procedure of sale, 
then certainly the irregularity in his procedure has caused sub- 
stantial injury to the plaintiff. But then argument is adduced from 
decisions relating tothe true type of cases of annulment under 
‘section 33, for example cases relating to disappointed bidders, to 
show that the injury alleged here by the purchaser is not the kind 
of injury contemplated by section 33. This is really true, but the 
reason is not that there is no substantial injury but that the injury 
is not of the kind contemplated by section 33 because that section 
has no application to the case atall; and the reason is closely 
applied to the fact that the injury is such that the remedy provided 
by section 33, viz., annulment, is no cure, and can give no relief. 
However, itisclear that if itis held that section 33 applies to 
this case the plaintiff is not hit by its provisions having complied 
with its requirements, he proves substantial injury and his ground of 
irregularity in his complaint to the Commissioner was the same 
ground as that now relied on, namely, the Collector’s error in grant- 
ing a joint certificate. 

In the view taken above it is not necessary to discuss a point 
which was argued at some length before us; in relation to the depo- 
sits made on the 14th October, the re-opening day, namely, whether 
the ten day period in section 14 was absolute or whether, if it 
expired on a holiday, the period was extended till the re-opening 
day. The present instructions inthe Board’s Marual are to the 
latter effect and appear to be correct. 

I agree therefore that the appeal must be allowed ia that the 

decree of the trial Court must be restored. 


A, Ti M i Appeal allowed. 
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Before Mr, Justice A. G. R, Henderson and Mr. 
l Justice A. N, Sen. 


SAILENDRA NATH GHOSH AND ANOTHER 
Y, 


TRUSTEES TO THE ESTATE OF LATE BABU MATI 
LAL MALLICK AND ANOTHER 


Suit, nature of~Rent or money Suit—Suit for realisation of a sum due 
under a patni. 


A putni lease contained a term to the effect that the putnidars were to 
pay revenue and cesses in the Collectorate on behalf of the zeminders and 
the balance to be paid to the zemindars as munafa. The putnidars not only 
failed to pay the munafa but failed to deposit the revenue and cess which 
the zemindars themselves paid. Proceedings were thereupon taken under 
the Putni Regulation and the putni was brought to sale under the Regulation 
and a portion of the sum due was realised. A suit was then instituted for 
the recovery of the balance which was decreed and satisfied in full, The 
putni sale was set aside and the zemindars were deprived of the sum they 
previously realised by the sale. A suit was instituted to recover the sum 
together with costs incurred by the plaintiff in making the deposits of revenue 
and cess in the Collectorate ; _ 


Held, that the suit was nota rent suit but a suit to recover the unpaid 
balance on an agreed account which included items which could not be 
recovered in a rent suit, The plaintiff elected to bring a suit for the full 
amount of the claim instead of having a rent decree for lesser amount 

Appeal by Mortgagees in possession of the patni under the 
provisions of section 171 (1) (c) of the Bengal Tenancy Act. 


Suit for recovery of money. 
The material facts will appear from the judgment. 


Messrs. Gopendra Nath Das and Manindra Nath Ghosh for 
the Appellants, 
Dr. Radhavinoie Pal and Mr. Jyotish craning: Fai for the 


Respondents. 
z C, As V 
The judgments of the Court were as follows : 


. Henderson, J. -~The question that arises for decision in this 


appeal is whether a certain decree obtained by the respondents , 


wasa rent decree or a money decree. The Courts below have 


*Appeal from Appellate Order No. 140 of 1930, against the order of U.N, 
Chatterji, Esq., Additional District Judge of Khulna, dated the 4th April, 
1929, reversing that of N.C. Chatterji, Esq., ‘Munsiff, Third Court, Khulna, 
dated the 12th December, 1998. 
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ah differed upon the point. The appellants are mortgagees in posses- 

1940 sion of the Patni under the provisions of. Section 171 (1) (c) of 
Sailendrn Nath the Bengal Tenancy Act. The pro-forma respondents are the 
Ghosh Patnidar judgment-debtors and the respondents are the plaintiff 


Ve f 
Trustees to the Zemindars, 


estate of late Babu The Patni lease contained a term which is frequently found 
Mati Lal Mallick. . i 
en in such leases to the effect that the Patnidars were to pay revenue 


Henderson, .F and cesses into the Collectorate on behalf of the Zemindars. The 
ii balance payable to the Zemindars themselves was described as 
Munafa. The Patnidars not only failed to pay the Munafa but 
also failed to deposit the revenue and cesses with the result that 
the Zemindars had to pay these sums themselves. They accord- 
ingly took proceedings under the Patni Regulation and it is not 
disputed by the judgment-debtors that they were entitled to recover 
a sum of Rs. 3106-8-t1ps, The Patnidars failed to pay anything 
and the Patni itself was brought to sale under the Regulation, 
A sum af Rs, 565 was realised by this sale. The Zemindars then 
instituted a suit for the balance and obtained a decree with tha 
result that they were satisfied in full. The Patnidars, however, 
were successful in taking proceedings to have the sale set aside 
and the result was that the Zemindars were deprived of the sum 
of Rs. 565 realised by the sale. They accordingly instituted the 
present suit to recover this sum. 

Itis not disputed by the appellants that all the items in the 
original claim could properly be recovered ina rent suit except 
item No. 8. This item includes the costs which were incurred 
by the plaintiffs in making the deposits of revenue and cesses into 
the Collectorate, 

The learned Additional District Judge was himself of the 
opinion that these items could not be recovered in a rent suit. 
The plaintiffs attempted to evade the difficulty by saying that 
this sum might be included in and was less than damages pay- 
able under Section 68 of the Bengal Tenancy Act. This view 
appears to have found favour with the learned Additiona 
District Judge. 

In our opinion, this claim will not bear a moment’s examination. 
The present suit, if it be arent suit, is a rent suit to recover 
Rs, 565 and damages payable under section 68 of the Bengal 
Tenancy Act would. be limited to 25 per cent on that sum. It is 
perfectly true, as Dr. Pal contended, that the nature of the suit 
will not be altered by an exaggerated claim, but the plaintiffs 
never claimed on this basis, They asserted that the claim made 
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in the Asktam proceedings to. which they were quite entitled was 
less than what they might have obtained as damages, That, of 
course, is a different thing. 


In the second place, the learned Munsif cid not award the 
sum as damages under. section’ 68 of the Bengal Tanancy Act. 
If he bad awarded such a sum his decree would inevitably 
have been modified.on appeal. He awarded it on the strength 
of the original claim. 


There is also another difficulty in the way of the plaintiffs. If 
we accept the position that this sum is damages under section 
68 of the Bengal Tenancy Act, then they certainly could not be 
awarded interest at r2 per cent per annum for six years and those 
damages. The claim would be quite meaningless. 


Jn our view, the learned Munsif made his order in accordance 
with the realites of the case. The suit is not a rent suit at all, 
It is a suit to recover the unpaid balance on an agreed account 
‘which included items which could not be recovered in a rent 
suit, The plaintiff had the choice of obtaining a money decree 
for the full amount of their claim ora rent decree for a lesser 
amount. Having chosen the former, they must accept the 
‘implications. l 

We accordingly allow the appeal. The order of the lower 
appellate Court is set aside and that of the Munsif restored with 
costs in all Courts. ` 


We assess the hearing-fee in this appeal at two gold mohurs. 


Sen, J. tI agree. 


P, R, Appeal allowed. 
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Before M+. Justiie A. G. R. Henderson and Mr. Justice 7 
A. N. Sen. 


KHAN BAHADUR MAHAMMAD ALI 


`~ 


D. 


DINESH CHANDRA ROY CHOWDHURY, 
OFFICIAL RECEIVER, 24-PERGANAS 
AND OTHERS.* 


Transfer—Setting aside of-- Provincial Insolvency Act (Central Act V of 1920), 
sections 4, 53— Agreement, construction of —Will—Gift—Mahomedan Law— 
Gift in futuromTransaction, interpretation of— Contract to make ‘suitable 
wakf ~Wakf, creation of —Ultimate gift Voluntary transaction—Eona fide 
transaction. 


After settling all his properties under the Bengal Settled Estates Act, A 
wanted to revoke and make wakf. For that end he applied for révocation of the 
settlement to the Government of Bengal, to which his son B opposed. At the: 
intercession of friend of the parties, a memorandum cf agreement was drawn up, 
A joint petition for compromise containing this agreement was put in and the 
Government of Bengal gave effect to this joint petition and the settlement was 
cancelled. By the terms of the memorandum of agreement A proposed to execute 
a wakf of all his properties except one-third ; as to this one-third A would remain 
in possession thereof during his lifetime, but without any power to sell, transfer, 
encumber, deteriorate or damage it in any way ; on A’s death, his son B would 
take possession of part of this one-third immediately and of the remaining part 


after three years; A also agreed to set apart an income of. Rs, 500 out of his’ 


estate for specific charities the administration of which would be entrusted to B ; 
and B agreed to make a suitable wakf of the interest allotted to him. 


Accordingly A executed a Wakfnama with respect of two-thirds of his 
property leaving out the porticn allotted by the compromise to the son B. 


A few days after executing this deed, that is, on April 16, 1929, A died. On 
August £, 1926, his heirs other than B-executed releases in favour of B with 
respect to one-third share allotted to him. Nothing further was done by B till 
the 27th August, 1934, when he executed the deed which purported to be a deed 
of wakf-alaleaulad appointing his son, the present appellant, Mutwalli: On the 
next day B applied to be adjudicated an insolvent and he was so adjudicated on 
April 8, 1935. Thereafter the Official Receiver applied under section 53 of the 
Provincial Insolvency Act, 1920, for the setting aside of the Wakf ;. 


Held (per Curtam): That the memorandum of agreement as annexed to 
petition of compromise did not operate asa Will, though in the deed of Wake 
executed by B he recited that the property was bequeathed to him. A Will 
could not jointly be executed by testator and legatee, It contained terms which 
were irrevocable, 


* Appeal from Original Order No, 261 of 1939, against the order of M, H. B. 


Lethbridge Esq, District Judge of 24-Parganas, dated the ggth May, 1939 in 


Insolvency Case No. 39 of 1934. 


‘ 


q 
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` That ifthe dosument b2 treated as having been executed by A alone, his we 
inteation must be deduced from the language of the document itself and could 1940. 


not be interpreted in the manner of B. 


Khan Bahadur 
That there were no words in the document which could be interpreted Mahammad Ali 


as words denoting a bequest and the document took effect during the life- 


v. 
time of A. Dinesh Chandra Roy 


Chowdhury, 
Under the Mahomedan law, a Will is revocable except a Will whereby a slave = 
is emancipated. 


That the memorandum of agreement was not a deed of gift but evidenced 
a contract between the parties for which there was consideration given by both 
parties, 


= 


Under the Mahomedan Law a gift in /uturo is void. Immediate possession 
is essential for sa gift. A deed of gift under which the donor retained pease 
during his lifetime and donee to take after hig death was void. 


Yusuf Ali v, The Collector of Tippera (1) followed. 


That a transaction should be interpreted by reference to its terms and not by 
having recourse to ingenious fictions. 


That the transaction recorded in the memorandum of agreement being inter- 
preted as an agreement, it can be enforced though the term ‘suitable wakf’ was 
used init. The agreement was binding on B, and if he createa valid wakf in 
terms, it cannot be annulled. 


` Per Henderson, F.ı That the agreement between insolvent and his father 
contained in the memorandum attached to the petition to the Governor of Bengal 
being acted upon and the position of the father as to property being changed, was 
a valid one. 


Per Curiam,.$.i À contract to make a wakf is not invalid for not men- 
tioning the terms of proposed wakf. 

That by the deed of wakf executed by B, no valid wakf was created, the 
disposition being for the -maintenance of the wakif’s family and there was no 
ultimate gift for a religious, pious or charitable purposes. 

Tahiruddin Ahmad va Masihuddin Ahmad (2) followed. 

l That B was the owner of the property by virtue of the contract with A and 

by subsequent releases executed by A’s heirs, with this limitation that he was 
bound to make a valid wakf with respect to the property in terms of the 
contract. = 

That until B, the owner, makes a valid wakf in terms of the contract, his 
creditors have the right to have recourse to this property to the extent of his 
interest therein. 


` Under the Mahomedan Jaw the property dedicated by way of wakf must 
belong to the wakif at the time of dedication. 


That the transfer by way of wakf was a voluntary one, as it was made not 


(1} (182) I. L. R. 9 Cale. 128. 
* (2) (1993) L L. R. 60 Cale. 901 
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# 
in accordance with the contract and under the circumstances of the case was 
without consideration, 


That the transfer was not a bona fide one, inastruch as it was executed on the 


day -preceding the application for insolvency and reserved nothing for the 
executant. 


Per Henderson, F.: Though the deed was not a wakf, it was not a void one, 
Until it is set aside the Mutwalli appellant was not a trespasser. 


Appeal by the Mutwalli Opposite Party. 


Application by the Official Receiver of 24-Perganas, under 
section 53 of the Provincial Insolvency Act, 1920, for the setting 
aside of a transfer made by the insolvent. 


l The other material facts appear from the judgment, 


Messrs, Atul Chandra Gupta and Subodk Chandra Sen for the 
Appellant. 


| Messrs. Phanindra Nath Brahma, Rajendra Chandra Guha, 
Abul Quasem (No. 11), Bama Prasanna Sen Gupta and Amiya 
Ranjan Roy Chowdhury for the Respondents. 


Cc. A. V 
The judgments of the Court were as follows: E 


Sen, Je s—This appeal arises out of an application made by the 


Official Receiver of 24-Parganas under section 53 of the Provincial 
Insolvency Act for the setting aside of a transfer made by Altaf Ali, 


an insolvent, on the ground that it was a voluntary transfer made 
without coasideration and not in good faith. The deed of transfer 
‘purports to be a Wakinama executed by Altaf ‘Ali on the 27th 
August, 1934 just one day before he applied for insolvency. The 


‘deed is Exhibit F. 


' For a proper appreciation of the different points urged it will be 
necessary to state the following facts. The property transferred 
together with other property belonged to Nawab Bahadur Nawab 
Ali Chaudhuri, In ygrr Nawab Bahadur Nawab -Ali Chaudhuri 
settled all his property under the Bengal Settled Estates Act 
(Act III of 1904) by which he became the first life tenant, Altaf 


‘Ali, the second life tenant, and Mabammad Ali, Altaf Ali’s eldest: 


sop, the third life tenant. In 1927 the Nawab wanted to revoke this 
settlement and to make a wakf of this property and on the 24th 


‘September; 1927 -be applied under section 24 of thé aforésaid Act 


for a revocation of the settlement. Altaf Ali opposed this applica. 


‘tion. Sir Provash Chandra Mitter, a friend of the family, inter- 


vened and the dispute between father and son was settled on certain 
terms. These terms were recorded in a Cocument which is dated 
the 2oth October, 1928, and which is described in the heading thus 


Von. 71.} ; HIGH COURT. 


“ Memorandum of points of settlement arrived at between the 
‘Hon’ole Nawab Bahadur Saiyid Nawab Ali Chaudhuri Khan Baha- 
dur, C. I. E. and Nawabzada Saiyid Altaf Ali, in connection with 
the application of the Nawab Bahadur to the Government of Bengal 
for permission. for revocation of the settlement of certain properties 
of his settled estates and of other differences and disputes between 
the parties.” The document is referre] to in the learned Judge's 
‘judgment as Exhibit E. On the 29th October, 1928 a joint petition 
was filed by father and son by which both parties stated that they 
had come to terms and that they desired that the settlement under 
the Bengal Estates-Settlemet Act should be canc«lled. They made 
the memorandum, Exhibit E, a part of this petition. 

It will pow be necessary to say something about the terms of 
compromise between Nawab Bahadur Nawab Ali Chaudhuri and bis 
son which were recorded in the memorandum of the zoth October, 
1928, The terms substantially were thes3; The Nawab Bahadur 
proposed to execute a wakfof all his properties except a certain 
portion approximating roughly to one-third. Regarding this one- 
third the Nawab Bahadur would remain in possession thereof during 
his life time, but without any power “to sell, transfer, encumber, 
deteriorate or damage it in any way.” On the death of the Nawab 
Bahadur, Altaf Ali would take possession of part of this one-third 
immediately and of the remaining part after three years, The 
Nawab Bahadur also agreed to set apart an income of Rs, soo out 
of his estate for specific-charities the administration of which would 
be entrusted to Altaf Ali. Then cemes aterm which is embodied 
in paragraph 8 of the Memorandum. As thisisa most important 
provision regarding the interpretation of which there has been a 
great deal of discussion I consider that it should be set out verba- 
tim. Paragraph 8 runs thus :--Nawabzada Altaf Ali agrees to make 
. & Suitable Wakf of the interest allotted to him herein. ”, 

The memorandum goes on to state that the parties agreed that 
there shouli be an application. filed before the Government asking 
for the cancellation of the settlement under the Bengal Settled 
Estates Act and that within one month of the date of the memo- 
randum the parties, their heirs, executors and administrators would 
execute necessary documents to give effect to the compromise 
arrived at. Ifany party failed to do this the other would have the 
right to enforce the terms of the sgreement through Court. The 
last paragraph of the memorandum states that the compromise has 
been arrived at cn the mediation of Sir Provash Chandra Mitter and 
that if any difficulty or difference arose in regard to the drafting of 
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the documents or in regard to any points not provided for in the 
memorandum the matter would be referred to him and this decision 
on the matter would be final, l 

On the 13th November, 1928 the Government of Bengal gave 
effect to the joint application of the Nawab Bahadur and Altaf Ali 
and cancelled the settlement of the properties of the Nawab 


-Bahadur made under the Bengal Settled Estates Act, 


On the sth April, 1929 the Nawab Bahadur executed a Wakt 
nama with respect to two-thirds of his property leaving out the 
portion allotted by the compromise to Altaf Ali. In this document, 
which is Exhibit D, there is a recital of the cee of the family and 
property of the Nawab Bahadur. 

Mention in made in the Wakfnama of the compromise between 
the Nawab Bahadur and his son with respect to the application for 
the setting aside of the settlement under the Bengal Settled Estates 
Act and the terms of the compromise are set out in paragraph 7 of 
the deed. These terms are in the main the same as those contained 
in the Memorandum of Poiaots: (Exhibit E) but they are given in 
greater detail, The nature of the Wakf which Altaf Ali agreed to 
create is described asa “ Wakf Alal Aulad fcr the purposes of 
making proper provision for the maintenance of himself (Altaf Ali) 
and of all his children after his death.” (Vide paragraph (ka) of 
the Wakfnama, Exhibit D} Again in paragraph 4(jha) of the 
Wakinama, Exhibit D, the kind of wakf which Altaf Ali isto 
create is described in these words sê! I bave agreed to give proper- 
ties to Sriman Syed Faizal Bari, Mahammad Altaf-ul Ali Chaudhuri 
for enjoyment and possession by him till his death, on executing a 
WakFf-alal-aulad, and after his death for enjoyment by his heirs 
according to the shares as provided by Mahomedan Law”; but in 
the notes of memorandum it has not been stated through mistake 
who shall be the Mutwali after his death, There isa further state- 
ment in this paragraph that Altaf Ali should be the first Mutwalli 
and after him any one of his sons as he may appoint. The Nawab 
Bahadur states in this document that a draft agreement of the terms 
of the compromise had been sent to Altaf Ali for his signature and 
complains that Altaf Ali had raised certain objections and refused 
to sign it, He says that thereafter Sir Provash Chandra Mitter after 
considering the objections of Altaf Ali made alterations in the draft 
and sent it to Altaf Ali but that he had not yet signed it. The 
Nawab Bahadur goes on to say that there had been great delay 
already and that he was executing his wakf deed, in accordance with 
the terms of the agreement, without waiting any further. 
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On April 16, 7929, a few days after executing this deed, the Cvik 

Nawab Bahadur died, On August 5, 1929, his heirs other than 1940, 
ae | : tg banans 

Altaf Ali executed releases in favour of Altaf Ali with respect to the Khan Bahadur 
one-third share allotted to him. Mahammad Ali 

Nothing further appsars to have been done to carry out the Dinesh Chandra Roy 
terms of the ccmpromise by Altaf Ali till the 27th August, 1934 Chowdhury, 
when he «executed the deed, Exhibit F, which purports to be a deed Sen, 9, 
of Wakf-alal-aulad appointing bis son Mohammad Ali Mutwali, kai 


On the next day Altaf Ali applied to be adjudicated insolvent and he 
was so adjudicated on April 8, 1935. Thereafter the Official Receiver 
applied under section 53 of the Provincial Insolvency Act for the” 
setting aside of the Wakf. The application was opposed by Altaf 
Ali, his wife, the Commissioner of Wakf and the Mutwali Mabham- . 
mad Ali, The learned District Judge has annulled the Wakf and 
the Mutwali Mahammad Ali appeals. 

Ido not propose to deal with every point taken before the 
learned District Judge and disposed of by him but shall confine 
myself to those arguments which have been persisted in this 
Court, 

Mr. Brahma appearing for the Oficial Receiver contended that 
the memorandum of the points of compromise operated as a Will 
and that Altaf Ali got the property which is the subject-matter of 
these proceedings by way of bequest. He then argues that under 
the Mahomedan Law a conditional bequest takes effect free from 
the condition and that Altaf Ali got tne property free from any 
obligation to create a Wakf. The disposition by Altaf Ali was 
therefore a voluntary disposition and as it was without consideration 
and not ia ‘good faith it should be set aside under section 53 of 
the Provincial Insolvency Act. This contention has found favour 
with the learned District Judge who has held that the memoradum 
of agreement was a Will, 

Mr. Gupta for the appellant samia that it is impossible to 
treat this memorandum as a Will as it contained terms which were 
irrevocable and as there is nothing in the terms to suggest that the 
Nawab Bahadur was making a Will. 

The reasons which induced the learned Judge to hold that the 
memorandum is a Will appear to me to be quite inadequate and 
erroneous, He says that in cetermiuing this question the intention 
of the party executing the document must be considered and that no 
, One was likely to know that inteution better than Altaf Ali the son of 
the Nawab Bahadur. He then points out the document Exhibit F 
by which Altaf Ali purporis to create a Waki he recites that the 
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property was “bequeathed” to him. Next the learned Judge says 
that the dispositions made in the memorandum were revocable as 
the terms were vague. On these gr ounds he holds that the memo- 
randum is a Will. 

In my opinion the learned Judge has gone quite wrong both in 
his method of approach and in his conclusions. 

A very obvious fact which the learned Judge has failed to notice 
is that. the memorandum Exhibit E is not a document executed by 
Nawab Bahadur Nawab Ali alone but by Nawab Bahadur Nawab 
Ali and Altaf Ali, It is difficult to conceive ofa Will being executed 
jointly by the testator and legatee, Next if the document be treated 
as having been executed by Nawab Bahadur Nawab Ali alone his 
intention must -be deduced from the language of the document 
itself. - It is entirely wrong for a Court to interpret a document in a 
particular way because some one taking under the document 
chooses to put that interpretation upon it. Altaf Als interpretation 
of the document is entirely irrelevant, The intention of a party to 
a document must be deduced from the document itself by giving 
the words therein their ordinary natural meaning. I have set out 
how the document describes itself in the earlier part of this judg- 
ment. Itis merely a record of the points of a compromise arrived 
at between Alaf Ali and his father, the Nawab Bahadure There 
are no words in the document which can by any straining of 
language be interpreted as words denoting a bequests A Will takes 
effect after the death of the testator. In tbis case the document 
took effect during the life time of Nawab Bahadur Nawab Ali. 
The settlement under the Bengal Settled Estates Act was to be - 
revoked at once and this was done. The Nawab Bahadur was to 
make a Wakf of abcut 2/3 of his property during his life time and 
this was done. Next a Will under the Mahomedan Law is revocable 
except a Will whereby a slave is emancipated. I find it difficult 
to understand how the learned Judge could hold that -the terms 
of this document were revocable. He says that some of the 
terms were vague and unenforceable -and concludes from this 
that the terms were revocable. -I do not think that the terms 
are vague but even if they were vague I would point out that the 
question whether a contract can be enforced or not is quite a 
different one from the question whether a disposition is revocable, 
‘By this memorandum both parties bound themselves-to do certain 
things and pursuant to the agreement the Nawab .Bahadur did. 
certain things and Altaf Ali allowed the settlement under the 
-Bengal Settled Estates Act to be revoked. The terms were.in 


saan 2 CIVIL. 
my opinion irrevocable. I hold therefore that the memorandum 


was nota Willand that Altaf Ali did not get the property under ean 
any Will, If Altaf Ali got the property under a Will then, no Khan Bahadur 
doubt, under the Mahomedan Law he would take it free from any Mahammad Ali 


i f j V. 
condition but as the memorandum is not a Will this argument Dinesh Chandra Roy 
fails Chowdhury, 


Mr, Brahma next argued that if Altaf Ali did not get the pro- wan. 
perty under a Will he got it by way of gift and that a condition 
attached to a gift being invalid under the Mahomedan Law he got 
it absolutely. Mr Gupta contends that there was no gift at all 
and that Altaf Ali got the property under a contract and was 
‘bound by the terms of the contract. I agree with the view of 
Mr, Gupta. It cannot be said that the memorandum of the 
agreement between the Nawab Bahadur and Altaf Aliisa deed 
of gift. The memorandum evidences not a gift but a contract 
between the parties for which there was consideration given by 
both parties. It is hardly necessary to consider the Mahomedan 
Law regarding gifts as Altaf Ali took not under a deed of gift but 
under a contract by which he undertook to withdraw his opposi- 
tion to the Nawab Bahadur’s application for revocation in return 
for certain benefits, I might say incidentally however that in 
“no view can it be said that there wasa valid gift of the property 
to Altaf Ali, Under the Mahomedan Law a gift ‘ix futuso’ is void. 
Immediate possession is essential for a gift. Here the Nawab 
Bahadur retains possession during his life time and Altaf Ali is 
to take after his death. Such a gift is void under the Mahomedan 
Law. This was decided in the case of Yusuf Ali v. The Collector 
of Tippera (1). 

The transaction should be interpreted by reference to its terms 
and not by havirg recourse to ingenious fictions. The transaction 
between the patties broadly speaking was this, Altaf Ali would 
withdraw his objection to the application of the Nawab Bahadur 
for revocation if he was allotted roughly 34 -of the property. The 
Nawab Bahadur agreed to this provided Altaf Ali did not take 
possession of the property till after the Nawab Bahadur’s death 
and provided Altaf Ali undertook to execute a suitable Wakf when 
he gets the property. Altaf Ali accepted these terms, It is 
“argued by Mr, Gupta that Altaf Ali, having argeed to these terms 
was bound thereby to create a Wakf with respect to these pro- 
perties and that the Wakf created by him not being a voluntary 

_ transfer it could not be set aside under section £3 of the Provincial 
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Insolvency Act as that section applied only to voluntary trans- 
fers, Mr. Brahma’s answer to this argument is two-fold. He 
says that if the transacticn recorded in the Memorandum Iis. E 
is interpreted as being an agreement, it cannot be enforced as 
the term “Suitable. Waki? is too vague, therefore Altaf Ali when 
he got the property could not be compelled to execute a Waki. 
That being so, the Wakf wasa voluntary one and liable to be 
set aside. The next branch of his argument is that by the docu- 
-ment Ex, F Altaf Ali has not created a Wakf at all as there is no 
ultimate gift to a religious or charitable purposes ; it is not such 
atransfer as was contemplated by the agreement and therefore 
it is liable to be set aside -as a voluntary transfer made without 
consideration and in bad faith, a 

Tam not inclined to accept the first branch of Mr, Brahma’s - 
argument.. True, there are many kinds of Wakfs but the fterm 
wakf has a definite legal meaning ; it cannot be said that an 
undertaking to create a Wakf is void for uncertainty, If nothing 
more is said the undertaking means that the- person has contracted 


_to create such a Wakf as to him seems suitable or best. He is how- 


ever not free to dispose of the property in any way he Sikes the dis- 
position must be by way of a valid wakf, True, when he makes 
the Wakf he will have to specify the objects of ths Wakf.with - rea- 
sonable certainty- or the Wakf will be void for uncertainty ;. but 
the contract to make a Wakf would not be invalid because the 
terms of the proposed: Wakf are not mentioned in ‘the contract. 
I hold therefore that the contract of which the notes are recorded 
in the memorandum Ex, E. is a valid and enforceable contract 
binding On Altaf Ali and had he created a valid Wakf in terme 
of the contract I am of opinion that it could not be annulled. 

The next branch of Mr. Brahma’s argument creates difficulties 
inthe way of the appellant. He says that the Wakf is invalid 
as there is no ultimate gift for a religious, pious -or charitable 
purposes, An examination of the terms of the deed Ex, F 
executed by Altaf Ali which he describes asa Wakfnama shows 
that there. is no ultimate gift to a religious, pious, or charitable 
purpose, By this deed Altaf Ali provides for the payment of 
certain trivial sums payable annually to the Imam of the Bogra 
Jumma Masjid, to a High School, a Girl’s School and a Madrassa, 
He also awards 2 gold medals.. The rest of the income is divided 


“among the members of bis family and on their deaths, among 


their eldest male issue. He then states that if any of the bene- 
ficiaries die without male issue the income’ would “revert to the 
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“Wakf estate and will te appropriated by the Mutwalli”. Now the 
Wakf Validating Act, VI of 1913 states that it is lawful fora 
Mussalman to create a Wakf for the maintenance and support 
‘wholly or partially of his family, children or descendants or if he is 
a Hanafi Mussalman for his own maintenance and support during 
his lifetime provided that the ultimate benefit in such case is 
expressly or impliedly reserved for the poor or any other purposes 
recognised by the Mussalman law as a religious, pious or charti- 
table purpose of a permanent nature, This is section 3 of the 
said Act. The present disposition is for the maintenance of the 
wakif’s family but there is no ultimate gift fora religious, pious 
of charitable purpose. A Wakf has therefore not been created 
by Altaf Ali, In this connection I would refer to the case of 
Lahiruddin Ahmad v, Masihuddin Ahmad (1) where it was held 
in the case of a disposition like the present one that an ultimate 
gift for religious, pious or charitable purposes was essential for 
its validity as a Wakf and that the intention to make such a gift 
cannot be ‘inferred from the mere use of. the word ‘Waki’. Mr, 
Gupta for the appellant admits very frankly that a valid Wakf has 
not been ‘created by Altaf Ali but he argues that this does not 
matter. He contends that the Receiver has nothing to do with 
the validity of the Wakf and that it is for the Mutwalli or the 
beneficiaries to compel Altaf Ali to make a valid Wakf. lam 
unable to accept this view. Altaf Ali is the owner of the property 
by virtue of the contract with Nawab Bahadur Nawab Ali 
Chaudhury and the subsequent releases executed by the Nawab 
Bahadur’s heirs, with this limitation that he is bound to make a 
valid Wakf with respect to this property in terms of the contract, 
Indeed if he be not the owner he could not under the Mahomedan 
law make a Wakf of the property as under that law the property 
dedicated by way of Wakf must belong to the wakif at the time 
of dedication. This view is expressed by Sir Dinshah Mulla in 
his treatise on Mahomedan Law relying ona passage at page 562, 
Volume r of Baillies’ Digest of Mahomedan Law, That being 
80, until Altaf Ali makes a vaild Wakf in terms of the contract 
his creditors have the right to have recourse to this proper.y to 
the extent of his interest therein, If Altaf Ali makes a transfer 
which is not in accordance with “bis contract it cannot be said 
that the transfer is one which he is compelled to make ; it would 
bė a voluntary transfer and if it fell within the mischief of the 
section 53 of the Provincial Insolvency Act in other respects it 
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would be liable to be annulled, Only such a transfer is protected 
as Altaf Ali is bound to make in terms of his contract with his 
father, For instance a gift by Altaf Alito a friend within 2 years 
of his application for insolvency would be liable to annulment 
on an application under section 53-of the Provincial Insolvency 
Act. 

In the present case Altaf Ali has not madea valid Wakf of 
the property, the transfer is therefore notin terms of his contract 
and must be treated asa voluntary transfer. That it is without 
consideration and not dona fde is quite apparent from the admitted 
circumstances and indeed this is not seriously challenged. The 
Wakf was created a day before the application for insolvency ; 
although under the terms of the contract Altaf Ali could retain 
considerable benefits out of the property he divests himself of 
all rights therein and confers them almost wholly on his wife and 


children, The transaction is clearly mala fide and is liable to be 


annulled under section 53 of the Provincial Insolvency Act. 

I express no opinion whether the other terms of the deed 
Ex. F which is described‘ erroneously as a Wakfnama, are in 
accordance with the terms of the compromise. It is not necessary 


‘to decide that now as the transfer.is not a Wakf at all, 


The order of .the learned District Judge is maintained but 
for reasons other than those on which his decision is based. The 
Receiver shall take immediate possession of the property but he 
shall not sell the property. He will be entitled to appropriate 
the income therefrom for distribution among the creditors. The 
respondents shall give up possession to the Receiver forthwith, The 
appeal is dismissed. 

There will be no order for costs. 

Henderson, J. :—I agree and have little to add. 

_ The Receivers application, though under section 53 of the 
Insolvency Act, raises a question under section 4, probably 
in anticipation of the objection which the appellant would almost 
certainly make. 

The appellant could not even pretend that the insolvent 
received any consideration for the deed. Furthermore inasmuch 
as it was executed on the day preceding the application for insol- 
vency and reserved nothing for the executant it could not be 
said that it was executed in good faith. It would therefore be. 
impossible for the appellant to resist the Receiver's een if 
the deed was a voluntary one, 

The contention of the appellant is that the aaien was 
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legally bound to execute. a Wakf and that he had no interest 
inthe property which could pass to the Receiver, This is the 
substantial question which has been ‘contested between the 
parties, 

In support of his case the Receiver attempted to show that 
the property passed to the insolvent either by a Will or on 
intestacy. I agree with what has been said by my learned brother 
on that aspect of the case. The points of agreement between 
the insolvent and his father are contained in the Memorandum 
‘which was attached to the petition to his Excellency -the Governor- 
in-Council, As a result of the agreement the insolvent withdrew 
‘his opposition and the Governor-ja-Council sanctioned the revoca- 
tion of the settlement. It is therefore perfectly idle. to contend 
-that the agreement was not acted upon. When the - settlement 
was- revoked the: Nawab Bahadur did not obtain the property 
in its original state but subject to the terms of the agreement ; for 
example, it would not have been open to him to nee or WONG 
gage the pro perty. 

In thé second place the Receiver contends that, even if hé 
is not entitled to sell the property, he is entitled to ‘be put into 
possession, the deed executed by the insolvent not being a Wakf 
within the terms of the agreement. On this “branch of the case 
Mr. Gupta contended that that was not a matter in which the 
Receiver could intervene at all, The insolvent was legally bound 
to ‘execute:a valid Wakf and, if : there was any defect in the 
deed actually executed, that was not the business of the Receiver. 
His proper course would beto take steps to eject the appellant 
as a trespasser, In my judgment that is putting the case far too 
high, The deed is certainly not a Wakf but that will not 
make it, a void deed. It is a deed by which an interest has 
been conveyed by the insolvent to the appellant and, until 
“it is set aside, the appellant could not possibly be called a 
trespasser, l 


A, T, M ; Appeal dismissed. 
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Limitation~-General payment on account by debtor within prescribed period, 
not apaymént of interest unless stated in writing by debtor to be so 
Fresh period of limitation not secured unless appropriation towards 
principal made by creditor within prescribed period—No necessity to 
communicate fact of appropriation within period— Indian Limitation Act 
(IK of 1008) as amended by Act (1 of 1927) section 20. 


The rule that a creditor has the right to have a payment made by his debtor 
treated in account as liquidating the interest before the principal does not 
operate to constitute a payment of interest as such within the meaning 
of section 20 ia the absence of an intention in the debtor to make the pay- 
ment for that purpose, even when the requirement of thesection about writing 
id satisfied it is still insufficient to give rise toa fresh period of limitation 
that the debtor has made the payment generally on account—that the 
creditor has appropriated it to interest. The section, however, contains no 
stipulation as to the debtor’s intentions in relation to a part-payment on 
account of principal, and accordingly the intention of the debtor is not made 
the sole test to determine whether a given payment was in fact made towards 
the principal, nor is it necessary that the character of the payment should be 
ascertained or ascertainable at the time when it is made, or that it should 
appeat by the writing which the section prescribes a debtor’s payment on 
general account is not, however, ipso facto either a payment of interest or a 
part-payment of principal while the writing evidencing the payment which 
the section requires need not come into existence at the time when the payment 
is made it is otherwise with the creditor’s act of appropriation of the pay- 
ment to the principal of the debt for a creditor cannot have power after 
the period of limitation bas expired to remove the bar by making an appro» 
priation to principal. While the creditor’s appropriation need not be comuni- 
tated to the debtor within the time limited, it is necessary In order to satisfy 
the section that the creditor should, within the prescribed period, in exer- 
cise of his right have done something which treats the payment as made on 
account of principal ; and to evidence a definite appropriation to the principal 
made within the prescribed period, the manner in which the payment has been 
dealt with by the creditor in his own books of account will ordinarily be suffis 
cient, 


Accordingly, where the defendant gave the plaintiff a promissory note pay 
able on demand dated February 4, 1930, for which the prescribed period of 
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limitation under the Act was 3 years from its date, and on January 24, 1933, 
the defendant paid the plaintiff Rs. roo at the same time endorsing the note 
with the words “paid Rs. 100 to-day in this pro-note” with his signature 
and the date : 

Held, in an action on the note brought‘in 1936, that the plaintiff was entitled 
to recover as there was evidence that the payment had been appropriated to prin» 
cipal by the defendant within the prescribed period. 


Udaypal Singh v. Lakhmt Chand (1) and Municipal Committee, Amritsar y, 
Ralia Ram (2) approved. 


N. A. M, Appasamt Pillai v. Morangam Muthirian (3); Liquidator Bagha 
Co-operative Society v. Debi Mangal Prasad Sinha (4); Bankanidhi Tantra 
v. Godipatna Co-operative Society (5) and Khan Saheb v, Uchal Lebbay (6); 
criticised, : 

Privy Council Appeal No. 46 of 1938 from a decision of the 
High Court, Lahore, dated April 14, 1937 (Dalip Singh and Skemp 
JJ.) reversing a decision dated June 9, 1936, of the Subordinate 
Judge of Jhelum. 


The plaintiff, Rama Shah lent the defendant Lal Chand, a tim- 
ber merchant, certain moneys, The transactions of loan ultimate- 
ly resulted in the defendant’s giving the plaintiff a promissory note 
payable on demand, dated February 4, 1930, for Rs. 18,500. 
The note bore an endorsement in the following words: “paid 
Rs, rco to-day in this pro-note (signed) Lal Chand, Bahri, 24th 
January 1933.” On January 24, 1936, the plaintiff brought this 
action claiming Rs. 11,463 as the balance due under the note. 

The Subordinate Judge gave judgment for the plaintiff for a 
reduced sum of Rs. 10,334-9-3, holding that the debt was not barred 
by limitation as the plaintiff had, so the judge concluded on the evi- 
dence, immediatedly appropriated the payment of Rs, roo to the 
principal of the debt thus initiating a fresh three-year period. The 
High Court reversed that decision and the plaintiff now appealed, 

L. P. E, Pugh, K. C. and Chinna Durai for the Appellant ; 
(the arguments are reported only on the question of law). The 
condition as to writing imposed by section 20(:) being fulfilled a 
fresh period of three years must necessarily have begun from the 
date of the payment on January 24, 1933. Admittedly the payment 
was a general one, and the endorsement contains no indication 


(1) (1935) I. L. R. sB AN, 261. 

(2) (1936) I. L. R. 17 Lah; 737 (756). 
(3) (1934) 68 M. L. J. 73- 

{4) (1936) 1. L, Re 16 Pat. 27. 

(5) (1936) I. L, R. 16 Pat. 294. 

(6) 1. L, R, [1938] Rang. soz, 
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dhan whether it was made on account of principal or of interest. But it 
1940. is submitted, the payment must necessarily be one or the other and 
Rama Shah in either case the sub-section is complied’ with and a fresh period is 
V. accordingly set on foot. It is therefore immaterial whether the 

Lal Chand. sues NG ; n 
sh payment was in fact intended to be made, and made, on account 


of interest or on account of principal. 

Supposing, however, that an appropriation must be made by 
the credilor in order to fix the purpose for which the payment is 
made, then, it is submitted the appropriation can be made at avy 
time provided that the payment itself took place within three years 
of the date of the promissory note. The authorities establish that 
the written acknowledgment of the payment prescribed by section 
20(1) need not be made out within the prescribed period if the 
payment itself is made in time, That rule must surely be appli- 
cable also to the act of appropriation by the creditor, and the 
fact that there is no reported decision to that effect is no indication 
to the contrary. 

"At any event it is submitted on the facts that the appropriation 
‘was made within the period and that the action is therefore in 
time. 

“TP. Eddy K.C. and R, Ritson for the Respondent ; 

The essential fact is that the payment of Rs, 100 On which 
the appellant relies as initiating a new period of limitation was 
made by the respondent without any appropriation on his part, as 
the endorsement in the promissory note shows. In fact it was not 
a payment of interest as suck, nor was ita part payment of the 
principal, It was in any case necessary for the purposes of section 
20(1) that the character of the payment should be determined by 
appropriation at the time when it was made, and it would appear 
reasonable to require that the determination should be manifested 
by the written acknowledgment required by the sub-section. None 
‘of those conditions has been fulfilled here. 

The argument that no appropriation is necessary on the ground 
that a payment must necessarily be on account of principal or of 
interest was rejected by the majority decision in Udaypal Singh 
v. Lakhmi Chand (1) and these are in fact other possible explana- 
tions of such a payment. 

The appellant's difficulties do -not, however, it is submitted, 
end there, The High Court has found on the evidence that he did 
pot appropriate the payment of Res, roo to principal within three 
years of the date of the promissory note: That finding is conclusive 


(1) (1935) L L., R. 58 All; a61, < Ng. 
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in the respondent’s favour because, even if it be not necessary that 
the character of the payment should be determined or determinable 
atthe date when it is made, that determination in the form of an 
appropriation by the creditor must be made within the three years’ 
period. Were that not the case, a creditor would have it in his power 
at atime when his debt was already time-barred, hastily to remove 
the law by making an appropriation, and he might on that argument 
take such a step without even obtaining the debtor’s consent, 
It is submitted that that cannot be right. No appropriation was 
made by the appellant within the prescribed time, and accordingly 
the debt is barred=—the action should be held to fail. 

Their Lordships’ judgment was delivered by 

Sir George Rankin: This appeal raises questions as to the 
true construction and effect of section 20 of the Indian Limitation 
Act (IX of 1908) as amended by the Indian Limitation Amend- 
ment Act (I of 1927). Conflicting decisions in India have made 
it desirable that their Lordships should construe the section, 
and asin the present case the High Court has differed from the 
trial Court on the facts, the evidence must be examined. 

The plaintiff appellant Rama Shah is described as a banker 
and carries on a business at Jhelum which includes the lending 
of money. The defendant Lal Chand is a timber merchant of 
the same town who on various occasions between 17th October, 
1929, and r7th July, 1931, took a loan from the plaintiff, giving 
to him a promissory. note forthe amcunt of the loan with interest 
at twelve per cent, per annum. ‘Two small loans not covered by 
promissory notes were alleged by the plaintiff to have been made 
and were disputed by the defendant, but five promissory notes 
are admitted by the defendant and a number of substantial pay- 
ments are admitted by the plaintiff to have been received in 
respect of them. There has, however, been considerable dispute 
between the parties as to the proper allocation of the payments 
to promissory notes. In the result, when the plaintif on 24th 
January, 1936, brought in the Court of the Subordinate Judge at 
Jhelum the suit out of which this appeal arises, he brought it as 
a suit for the balance due upon a promissory note for Rs. 18,500 
dated 4th February, 1930. He claimed that the amount out- 
standing for principal and interest was Rs. 11,463. The learned 
Subordinate Judge was satisfied as to the correctness of this 
figure but the High Court having reduced it to Rs. 10,334-9-3 
the plaintiff by his counsel has accepted the lower figure as 
the sum to be decreed if it be held that his snit succeeds, 
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B.C. The promissory note of 4th February, 1930, being expressed 
1940. to be payable on demand the period of limitation for a suit on 
Rama Shah the note was three years from its date (Article 73) so that the 
Lal Chand, plaintif’s suit of 24th January, 1936, was prima facie barred. 


one There was an endorsement, however, on the note in the writing 
Sir George Rankin. of the defendant dated 24th January, 1933, signed by him: “Paid 
As. 100 ¢o-day in this pro note (sgd.) Lal Chand, Bahri, 24 1.1933" 
This date was within the period of three years fromthe date of 
the note but only by a few days, and the probable object of the 
endorsement is reasonably plain. The defendant admitted that 
he had made the endorsement onthe 24th January, 1933, but 
denied that any money passed. Both Courts in India have dis- 
believed him on this point and it is not now disputed that the sum 
of Rs. roo was paid as the endorsement states, 

The proviso at the end of the first sub-section of section 
20 of the Limitation Act of 1908 was the subject of amendment 
made by Act 1 of 1927 and the amended subsection stands as 
follows : 

“2o.——(1) Where interest on a debt or legacy is, before the 
expiration of the prescribed period, paid as such by the person 
liable to pay the debt or legacy, or by his agent duly authorised 
in this behalf, or where part of the principal of a debt is, before 
the expiration of the prescribed period, paid by the debtor or 
by bis agent duly authorised in this behalf, a fresh period of 
limitation shall be computed from the time when the payment 
was made: 

Provided that, save in the case of a payment of interest made 
before the rst day of January, 1928, an acknowledgment of the 
_payment appears in the handwriting of, or in a writing signed by, the 
person making the payment.” 

Before 1927 the proviso read s= 

“Provided that in the case of part payment of the principal of 
a debt, the fact of the payment appears in the handwriting of the 
person making the same,” 

There is no room for the contention that the sum of Rs. roo 
exceeded the amount of principal or of interest outstanding in 
‘respect of the note, at the date of the payment so that part of it 
at least must of necessity have been intended to go towards interest 
or towards principal. 

Applying the amended sub-section to the present case, the 
learned Subordinate Judge found on the evidence that the pay- 
ment of Rs. 100 on 24th January, 1933, was immediately appro. 
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‘priated by the plaintiff towards the principal of the debt, and 
-was a -part paymert of principal from which a fresh period of 
limitation began to run, He accordingly gave judgment for the 
‘plaintiff (gth June, 1936), On appeal, the High Court at Lahore 
(Dalip Singh-and Skemp JJ.) held that the sum of Rs, 100 was 
never appropriated by the debtor or by the creditor either to 
‘interest or to part-pay ment of principal until the date of suit (24th 
January, 1936), or. at earliest uatil 18th December, 1935—that 
is, until long after three years had elapsed from the date of the 
note, On this view of the facts the High Court, by the decree 
(14th April, 1927) now under appeal, dismissed the suit as times 
barred, being of opinion that a payment made generally on account 
-of an interest-bearing debt becomes a payment towards the 
principal only by appropriation thereto and must (in order to have 
the effect of preventing limitation) be appropriated before the 
-period of limitation has expired. In so holding the learned 
judges followed a decision of the High Court at Allahabad in 
Udaypal Singh v, Lakimi Chand (1) a Full Bench case in which 
two of the five members of the Full Bench had dissented. It 
‘appears that some dissent has- since been expressed in. the High 
Court at Patna (Liguidator Bagha Co-operative Society v, Debi 
-Mangal Prasad Sinha (2) and Bankanidhi Tantra vy, Godipatna 
Co-opzrative Society (3) Khan Sahib v. Uchal Lebbay (4), 
is also inconsistent with the Full Bench decision, 

A recent case Kesar Singh v, Wasir. Singh (Civil Revision 
No, 559 of 1938) before the Lahore High Cout in revision under 
section 25 of the Provincial Small Causes Courts Act (IX of 
1887) was referred by ‘Tek Chand, J. to a Division Bench by an 
‘order dated oth June, 1939, which has been laid before the 
Board. Inthis order the different views taken by High Courts 
in India as to the correctness of Udaypac’s case (1) have been 
usefully set out, and it would appear that in some respects that 
decision is not consistent with certain previous decisions, and that 
ithe decision of the Lahore High Court now under appeal has not 
since been uniformly followed in that Court. 

It will be convenient that their Lordships should state their 
opinion as to the effect of section 20 in a case where the debtor 
has made a payment on account of an interest-bearing debt withe 


(1) (1995) L L. R, 58 All, 261, 
(2) (1936) L L. R. 16 Pat, 27. 
- (3) (1936) 1. L. R. 16 Pat. 204, 
(4) 1. L. R, [1938] Rang. 591, Ka, WO Ba 
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out appropriating the sum paid either towards interest or prin- 
cipal, and where the creditor has made no appropriation until 
after the expiry of the period of limitation. The view taken by 
the dissenting judges in Udayfal’s case (1) is that asthe debtor 
in making the payment must have meant it to go either towards 
interest or principal a fresh period of limitation must always-begin 
to-run if the requirement as to writing is satisfied. This view 
has in one or other of the cases upon the subject been defended 
both by regarding the words “as such” retained in the amending 
section, as nugatory and also by contending that if the payment 
was not intended by the debtor as a payment of interest he must 
have intended it asa payment on account of principal, and that 
in any case it was a part-payment of principal, even if not of prin- 
cipalas such. On the other hand the view taken by Sulaiman 
C.J. in UdaySal’s case (1) was that where no appropriation is 
made by the debtor the creditor may appropriate: if he appro- 
priates the payment towards interest it becomes a payment of 
interest though not paid by the debtor as such: if he appropriates 
it towards principal it becomes a part-payment of principal and 
saves limitation none the less that it was not paid as such. The 
learned Chief Justice rejected the doctrine that the debtor’s pay- 
ment mutt be either a payment of interest as such ora part pay- 
ment of principal. 

So far, their Lordships are of opinion that the learned Chief 
Justice was in the right. When the amendment of 1927 extended 
the requirement of writing to the case in which interest had been 
paid, this amendment was carried out by altering the language of 
the proviso at the end of the sub-section leaving the language of 


its main provision to stand as before. The words “as such” had 


long been given a settled meaning importing the intention of the 
debtor that his payment: should go towards interest as distinct 
from principal, Though the amendment raised in a pointed 
manner the question whether the words “as such” should be 
retained, it is clear that the legislature decided to retain them ; 
and it is not reasonable as a matter of construction of a statute to 
suggest that they can be ignored; or that their meaning has 
changed or that they can be given their meaning but only as 
regards payments made before xst January, 1928. Though ins 
terest and principal are under the section on a different footing 
as regards the person making the payment, itis not very clear 
why the legislature should have hesitated to drop the words “as 


(1) (1995) I. L. R. £8 AN, 261, 


VoL. 71. ] PRIVY COUNCIL, 


such” and it may well be that the difficulty could best be resolved 
by their omission. But the section must be construed carefully 
according to its terms, and effect must be given to the considera- 
tion that in order to give a fresh period of limitation interest must 
be paid as such though there is no similar requirement in the case 
of a part-payment of principal. 

In Firm Rai Bahadur Het Ram-Bodh Raj vy. Firm Seth Aya 
Ram-Tola Ram(1) the Board had to consider a case in which 
a judgment debt was by certain terms of compromise payable by 
instalments. The first instalment was to have been paid on 27th 
January, 1929, and was to be Rs, 13,090 with a year’s interest to 
that date—that is from 27th January, 1928, to 26th January, 1929. 
It was stated by Lord Russell of Killowen delivering the judgment 
of the Board : 

“The last payment made in respect of the first instalment and 
interest was a sum of Rs. 825 paid, as admitted by the parties on 
the r5th February, 1929. The payment was made, and necessarily 
made, in respect of principal and interest; it was therefore a pay- 
‘ment of interest on a debt as such by the person liable to pay the 
debt. Further, ina letter addressed to the decree-holders, and 
signed by Bodh Raj, he says, referring to the Rs, 825, ‘Deduct 
from this the amount that is due to you for my first instalment 
according to accounts and keep the rest in my name.eeosse..9end 
me a formal receipt of the amount of the first instalment together 
with interest by registered post.’ These facts are sufficient to 
show that section 20 has come into play, and that accordingly 
the period of limitation must be computed from the rsth 
February, 1929,” 

This wasa decision under the amended section and it shows 
that the words “as such” have lost nothing of their previous 
meaning which involves that the intention of the debtor must be 
shown to have been that the payment should go towards interest, 
The case also shows, however, that the intention of the debtor 
may be proved not only by statements made by him at the time of 
payment but in any other manner and may clearly appear from 
the circumstances of the case. This doctrine had been settled 
law in India under the unamended section—see Gopinath Singh 
v. Hardeo Singh (2);Charu Chandra Bhattacharjee v, Karam Bux 
Sikdar (3) Even when the requirement as to writing is satisfied 

(1) (1937) 42C. W. N. 569. 

(2) (1909) L Le R. 31 All. 285. 

(3) (1917) 27C. L. J. 141, 
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itis still insufficient to give rise to a fresh period of limitation that 
the debtor has made the payment generally on account and that 
the creditor has appropriated it to interest, Nor in the absence of 
an intention on the part of the debtor does a payment amount toa 
payment of interest as such by reason of the rule that it is the right 
of a creditor to have payments treated in account as liquidating the 
„interèst before the priocipal—the “old rule” recognissd by the 
Board in Venkatadri Appa Row v. Parthasarathi Appa Row (1) 
„citing Rigby, L. J. in Pass Banking Co. Ve Yates (2) The rule 
was stated with precision by Lord Macmillan (Zucome-tax Commis- 
sionerv, Maharajadhiraj of Dhavbhanga (3) in the following terms ; 
“Where interest is outstanding on a principal sum due and the 
creditor receives an open -payment from the debtor without any 
appropriation of the payment as between capital and interests by 
either debtor or creditor, the presumption is that the payment is 
attributable in the first instance towards ‘the outstanding interest.” 


On the other hand, it remains true that the section when deal- 
ing with part payment of principal contains no similar stipulation 
as to the debtor’s intention. The words “as such” are not repeated 
and the contrast between the two classes of payments is too 

‘marked to be mistaken or overlooked. Of course a payment may 
be shown to have been intended by the debtor to goin part at 
least-towards the reduction of the principal debt by direct proof 
or e. g, by the fact that the amount of the payment exceeded» the 
interest then due. But the intention of the debtor is not made the 
sole test whether a payment was made towards the principal of the 
debt. Zn ve Ambrose Summers (4) was a case where the debtor had 
sent to his bank a cheque for Rs. 600 to be placed to the credit of 
his loan account, and the bank had thereafter charged interest on 
the principal sum less Rs. 600. Sale J. held that this operated in 
fact as a partpayment of the principal debt. In numerous cases it 
‘has been held that a payment made without appropriation by the 
debtor will if it be appropriated by the creditor towards’ the principal 
débt be sufficient to give rise to a fresh period of limitation. 

Their Lordships cannot accept the contention of learned coun- 
sel for the respondent that appropriation by the creditor can have 
no effect under the section as it now stands or that the character 

‘ofthe paymert must necessarily be determined at the time when 


(1) (1921) L. R, 481. A. 150 (153); L L, R, 44 Mad. szo; 33C.L. J. 
447 (450). . 

(2) L. R. [1898] 2 Q. B, 460 (4600). 

(3) (1933) L. R. 6o I. A. 146 (157); 57C. L. J. 318 (326-27), 

(4) (1896) f. L. R, 23 Cale. 592 (598). 
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the payment is made. Stress was laid on the change in the proviso 
from “the fact of the payment appears” to “an acknowledgment of 
the payment appears,” but neither expression affords in their Lord- 
ships’ opinion- any ground for holding that the character of the 
‘payment, as intended to go towards interest or towards principal, 
must appear by the writing, still less that it must be ascertainable 
or.ascertained at the date of the payment, 

In Udaypal’s case (r) Sulaiman C. J. lent the weight of his 
authority to the view that the section must be read as proceeding 
upon an acknowledgment by the debtor of his liability.though the 
learned Chief Justice agreed that the section is not professedly 
based upon any such principle. Accordingly he put the case of a 
payment insufficient to discharge the debt in full but made upon 
the. footing that no more was due, and he expressed the opinion 
that such a payment would not be within the section. Their Lord- 
ships cannot agree -that the seclion is to be read as governed by 
any such principle as is suggested familiar though it be in the law 
of England. They can discover no sufficient reason for the assum- 
ption that the section is an expression of any single principle. In 
English law effect was. first given to acknowledgements and pay- 
ments by reason of general principles of exception applied by the 
Courts to the Statute of Limitation (1623) which did not contain 
express exceptions in these respects, and though the exceptions 
were in the end made statutory they retained much of their original 
character. Inthe Indian Limitation Act, section 19, which deals 
with acknowledgements, is not to be read as based upon.the theory 
of implied promise ; and it is difficult to see why section 20, which 
deals with payments, should be regarded as based upon a theory 
of acknowledgement. he Indian legislature may well have 
thought that a payment if made on account of the debt and evi- 
denced by writing gave the creditor some excuse for further delay 
-in suing, or was sufficient new proof of the original debt to make 
it safe to entertain an action upon it ata later date than would 
‘otherwise have been desirable. The words in section 20 by which 
the matter must be. judged are “whére part of the principal of a 
debt is paid.” As it is not prescribed by the section that the pay- 
ment should be intended by the debtor to go towards the principal 
debt at all, the words “as such” having no place in this part of the 
section, it is not in their Lordships’ view correct to require that 
the payment should have been made of part as part. On this point 
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is to be preferred to the view taken ind, 4. M. Appasami Pillai 
ve Morangam Muthirian (1) which applied the English decisions, 
The main contention of the learned judges who were in the 
minority in Udayfal’s case (2) and of others who dissent from that 
decision is that ifa payment be made by a debtor without alloca- 


Sir George . Rankin. ting it to principal or to interest it can correctly be regarded asa 


part-payment of principal by reason of the mere fact that it was 
not made on account of interest as such. In cases decided before 
1927 there is some trace of the opinion that where the requirement 
of writing was satisfied it mattered rothing whether the payment was 
for interest as such, since if not it was a part-payment of principal. 
This appears to have been the view of Fletcher, J. in Hem Chandra 
Biswas v. Purna Chandra Mukherji (3). Their Lordships agree 
with the majority of the Full Bench in Udayfal’s case (2) in reject- 
ing the attempt to maintain that a payment on general account is 
either a payment of interest as such or a part-payment of principal. 
The disjunction is incomplete : as Sulaiman, C, J. put it “there are 
acditional possibilities as well” (P, 273), There are indeed four 
possibilities as to the debtor’s intention-—~(1) intention that the sum 
paid should go against interest, (2) that it should go against 
principal, (3) that it should go against both interest and principal, 
(4) no intention of appropriation as between interest and principal. 
This isa common enough frame of mind when a payment is made 
generally on account of a debte: an “open payment” as it was 
called by Lord Macmillan in a passage already cited in this 
judgment, 

The facts of Udayfal’s case (2) were that the payment was made 
by the debtor without any appropriation as between principal and 
interest; it was appropriated by the creditor to interest; and the 
suit was brought to recover the whole of the principal debt with 
certain further interest. In these circumstances it appears to their 
Lordships that it was rightly held by the Full Bench that the pay- 
ment was neither a payment of interest as such nor a part-payment 
of the principal debt. It is no answer to say that the part-payment 
of principal need not be made as such: on these facts there was no 
payment of principal at all. : 

The subject of “ appropriation of payments” is dealt with in 
the Indian Contract Act by sections 59 to 61 inclusive. Section 60 
provides that when the debtor has omitted to intimate and there are 


(1) (1994) 68 M. L. J. 73; (1935) A. L R. Mad. 471. 
(2) (1935) I. L. R. 58 All. 261. 


(3) (1916) I, L. R. 44 Cale. 567, 
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no other circumstances indicating to which debt the payment is to 
be applied the creditor may apply it at his discretion to any lawful 
debt actually due’ and payable to him from the debtor. This is 
the same rule as that laid down as English law by the House of 
Lords in Cory Brothers & Co. v. Owners of Turkish Steamship 
“Mecca” (1), and under it the creditor bas aright to appropriate a 
payment by the debtor to the principal or to the interest of the same 
debt, There is no obligation upon the creditor to make the 
appropriation at once [Jncome Zax Commissioner v, Maharaja- 
dhivaja of Dharbhanga (supra) (2); Kunjamohan Shaka Poddar v. 
Karunakanta Sen Chaudhuri (3), though when once he has made an 
appropriation and communicated it to the debtor he would have no 
right to appropriate it otherwise (cf. per Lord Herschell in Cory’s 
case (1) (sufra) at P, 292), Lord Macnaghten’s language in that 
case is equally applicable under sections 60 and 61 of the Indian 
Contract Act-—'' Where the election is with the creditor it is always 
his intention expressed or implied or presumed, and not any 
rigid rule of law that governs the application of the money” 
(page 294). 

What then in the case of an “open” payment is required in orders 
that it may be said in the words of section 20 that before the expira 
tion of the prescribed period part of the principal of the debt has 
been paid by the debtor? Leai:ned counsel for the appellant 
pointed to the decisions whereby it has been held that the writing in 
which appears an acknowledgement of the payment (before 1928, 
the fact of the payment) need not have come into existence within 
the prescribed period though the payment itself hasto be made 
within the period and the fresh period of limitation begins to run 
from the date of the payment. He contended that a similar 
principle should be applied to the-creditor’s act of appropriatione 
and that so long as the payment was made within time the approt 
priation towards the principal debt might be made at any subsequen 
time and would give rise toa fresh period computed from the date 
of payment. Learned counsel conceded that in no case had this 
yet been held and it was forcefully maintained for the respondent 
that it is impossible, after the prescribed period has run out, to 
regard anything done by the creditor without even the debtors 
consent as effective to extend the time. Their Lordships, while not 
throwing doubt on the principle that the writing evidencing the pay» 

(1) L. R. [1897] A. C. 288, 
(2) (19 23) L. R. Go I, As 146 (162) ; 57 C. L. J. 318 (398) 
(3) (1933) L L. R. €0 Cale, 1265 (1270-71), 
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ment may come into existence at any time, are of opinion that the 
creditor’s act of appropriation of the payment to the principal debt 
is a very different matter, It cannot, they think, have been intended 
by the legislature that at the end of the prescribed period the right 
to sue should be barred and yet that the creditor might thereafter 
remove the bar at his own choice by making an appropriation. 
While not of opinion that it need be shown that the creditor's 
appropriation has within the time limited been communicated to 
the debtor, they are unable to regard the language of the section 
as satisfied unless within the prescribed period the creditor has in 
exercise of his right done something which treats the payment as 
made on account of principal. To evidence a definite appropriation 
to the principal debt made by the creditor within the period pres- 
cribed the manner in which the payment has been dealt with by the 
creditor in his own books of account will ordinarily be sufficient. 
But if it be true that until after the expiry of the prescribed period 
the creditor has treated the sum as paid on account of interest or 
has not done anything to treat itas paid on account of principal, 
then under the amended section 20 part-payment of principal has 


not been established, The result may be regarded as unfortunate 


since the fresh period begins or does not begin according as the 
creditor has or has not taken some step in consequence of the 
debtor's act, whereas the essential matter is really the debtor's act, 
but unless either a part-payment of principal is required to be 
made as such in orderto stop the running of the statute or a 
payment on account of an interest-bearing debt, though made 
generally on account, is made sufficient for that purpose there is 
no escape from this conclusion, 

It remains to consider what happened in the present case 


_ when the defendant on the 24th January, 1933, paid Ks. roo to 


the plaintiff in respect of the promissory note of 4th February, 
1930, The main contest at the trial was upon the question 
whether any money was paid. The defendant’s denial in the 
witness-box has been held by both Courts in India to be untrue, 
He did not produce his ledger at all. The plaintuff at the 
first hearing (Order XIII rule 1 C. P. C.) produced an 


„account sent by him to the defendant on 18th December, 1935, 
shortly before suit. He also produced his books of account from 
.1929 to 1936 containing the account of the defendant in the 


ledger as well as a rough cash book and cash bcok (kadhi and 
pukki rokar)} That the defendant had full opportunity to inspect 
and examine these appears. from the cross examination on behalf 
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of the defendant. Thatthe trial Judge closely examined them 
appears from his judgment. In one passage he says “The plain- 
tifs kachi rokar is silent as to this payment but. pukki rokar and 
ledger have got the entry” and at the end he says “I am not 
satisfied with plaintiff’s method of keeping his kachi rokar in 
which admittedly there are blank spaces here and there........ But 
in as much as the plaintiff’s case is proved otherwise as also by 
production of pukki rokar and the ledger where (whose) entries 
are further strengthened by defendant’s withholding of his books 
I would allow plaintiff a decree, .But as matter of punishment 
‘to plaintiff for keeping a perfunctory kachi rokar I would allow 
him only half costs,” At the trial each party followed the prac- 
tice (still common in certain parts of India - notwithstanding 
repeated condemnation-by the Courts and by this Board) of 
calling as his own witness the clerk of his opponent. The 
defendant’s clerk was called by the plaintiff to prove receipt of 
a certain sum of Rs. 200, but in cross-examination on behalf of 
his master he produced his cash book which contained no entry 
of the payment of Rs. roo on 24th January, 1933, and stated 
(falsely as it must now be taken) that the promissory note was 
endorsed in his presence without any payment having been made. 
The plaintiff's munié Godar Mall, called by the defendant said 
that the account dated 18th December, 1935, was copied by him 
correctly from the plaintiff’s ledger ; that “our kahi and pukki 
rokars are regular.” The plaintif also deposed that “our dadis 
are regularly kept” and spoke to the payment of Rs. 100 and to 
a number of other matters of account. He explained that in 
his books there was only one ledger account of the defendant. 
The account dated 18th December, 1935. (Exh. Dı is the 
Hindi original) is made out on what is called the Aafawéi princi- 
ple—that is to say, interest is‘ calculated on both sides of the 
account at the same rate so that to any sum paid by the defen- 
dant is added interest thereon before deduction is made from 
the total sum shown to be due for principal and interest upon 
each loan. In the plaint it was incidentally alleged that “deduc- 
tion of interest at Aataufi rate” entered into the account in 
respect of this promissory note. At the trial specific questions 
addressed to the appropriation of the sum of Rs, roo do not 
Appear to. have been asked of any witness, the contest being upon 
the fact of payment; but when the evidence was closed much 
argument was expended upon the question whether the writing 
was an acknowledgement of part-payment of principal. The 
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learned Subordinate Judge rightly directed himself that the plain- 
tiff had to prove that he appropriated the sum towards the princi- 
pal debt before the expiry of the period of limitation for a suit 
on the promissory note. He held that the account of 18th 
December, 1935, sent to the defendant showed that the plaintiff 
had given -credit forthe sum as against the principal sum and 
that had the defendant not intended this to happen he would have 
protested at once. “In the present case the defendant pays 
Rs, roo in his own handwriting and the plaintiff appropriates it 
towards principal straightaway. This payment in my opinion 
must be held to be part-payment of principal.” The learned ` 
Judges of the High Court have reversed this finding of fact 
mainly on the ground that they were not prepared to hold that 
the account dated 18th December, 1935, and the evidence of 
the plaintiff's munid proved that in the plaintifi’s ledger the sum 
of Rs. roo had been treated as a part-payment of principal. They 
appear to agree that the account was drawa up from items entered. 
in the ledger but not that it was a copy of the defendant’s account, 
holding that it was merely prepared for the purposes of the suit. 
They considered that this view was fortified by the last entry 
inthe account which was out of its proper order according to 
date. The plaintif’s books, notwithstanding that he produced 
them, deposed to their regularity, and was crossexamined on 
their details, were in the High Court treated as though they could 
only be guessed at on the basis of the account of 18th December, 
1935, and the plaint of January, 1934. The High Court might 
have been saved from taking this course had the trial Judge been 
careful to mark the plaintiffs books and all the entries referred 
to at the trial either as exhibits or for identification. But with 
all respect to the learned Judges, their Lordships think that the 
course ‘adopted in the High Court was unduly hard upon the 
plaintiff, more particularly as the trial Judge had gone very fully 
into the plaintiff's books and the question was not merely a 
question as to one item butas to the character of the account 
of the defendant in the‘ books of the plaintiff-whether it was 
kept on the Aafautéi method. Upon this, the refusal of the defen- 
dant to produce any relevant book of account kept by himself, 
sayə and except an untrue cash book, and the High Court’s 
finding that the Rs. roo were paid, made the burden on the 
plaintiff light and their Lordships are unable to hold that there 
was sufficient reason for reversing the finding of the Subordinate 
Judge. 


t 


VOL. 71.) PRIVY COUNCIL. 


Their Lordships will humbly advise His Majesty that this 
appeal should be allowed and. the decree of the High Court at 
Lahore dated r4th April, 1937, set aside; that the decree of 
the Subordinate Judge at Jhelum dated oth June, 1936, be restored 
with the variation that instead of the sum of Rs, 11,463-8-0 therein 
mentioned the sum of Rs, 10,334-9-3 be substituted, The res- 
-pondent must likewise pay the plaintifi’s costs in the High Court 
and of this appeal. 


‘By. S. L. Polak & Co. + Solicitors for the Appellant. 
Nehva & Co.: Solicitors for the Respondent. 
R. CŒ. C Appeal allowed, 


Present: Viscount Maugham, Lord Porter and 
Stir George Rankin. 


SIR JAMSHEDJEE JEEJIBHOY, BART, 
AND OTHERS 


Va 


SORABJI BYRAMJI WARDEN AND OTHERS. 


[On APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT BOMBAY.] 


Executor—Equitable mortgage granted to creditor of estate— Undertaking by 
creditor not to sue for two years——Executor, undertaking to pay interest 
“in the meantime ”—Construction of mortgage memorandum — Whether 
and how far executors personally liable. 


When the executors of a Will decide for consideration to grant security over 
an asset belonging to the testator’s estate, then, if it is not intended that the 
executors should assume personal liability for the secured debt, there is nothing 
in the Transfer of Property Act or in the law of. India to make them so Hable by 
reason either that they have granted the security, or that they have done so by 
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deposit of the testator’s deeds. On the other hand when the executors in granting 
such security, make promises relating to the payment of interest, it is for them 
to make clear that their words of promise are not to be taken in the direct sense 
of a personal covenant, 


When a creditor of the estate agrees with the executor to give time for 
payment of the debt due to him from the estate, itis a question of fact or of 
construction of any relevant document, whether the executor is to be regarded as 
intending to make himself liable for the debt. There isin Indian law no pre- 
sumption that the executor so intended, although his words of comment will 
prima facie be given their ordinary meaning. There is no trace in the Code of 
Civil Procedure or in the decisions of the Courts in India of any doctrine com- 
parable with the English doctrine of admission of assets while Indian Jaw places 
on a legal representative the burden of showing that he has only applied all assets 
proved to have come to his hands, it has no bias tending to make him liable to 
answer with his own property for the debts of the deceased. 

The executors of a Will granted to one of the creditors of testator’s estate an 
equitable mortgage by way of deposit of title deeds, the registered memorandum 
of which provided inter alia that the mortgagee would not sue for the debt for 
two years and that the executors would “in the meantime pay interest every 
moOnth.ersoesseeat the rate of six per cent. per annum with compound interest at 
the same rate. °? The deed recited inter alia that the executors had at the time 
no cash available for the satisfaction of the debt : 


Held that, on the true construction of the memorandum, the executors’ promise 
to pay interest not having been expressly qualified and having regard to the 
limited period to which that provision extended and tothe circumstances of the 
transaction, the executors had made themselves liable personally for the interest 
accruing during those two years, with interest on that interest as provided. 
Their liability did not however extend to the principal of the defendant or to 
interest beyond two years or until the debt should be repaid. 


Privy Council Appeal .No. 31 of 1939 froma decisiun of the 
High Court, Bombay, dated September 28, 1937, (Beaumont, C. J. 
and Blackwell, J. )reversing a judgment of Barlec, /.,- sitting on the 
Original Side of the High Court dated August 5, 1939. 


The plaintiff of whom the appellants were the representatives, 
was a creditor of the first defendant whom, he being deceased, the 
defendant respondent, his four elder sons, now represented, they 
being appointed to be his executors by bis Will, dated October 6, 
1922.” The testator’s immoveahle properties were generally mort- 
gaged and the plaintiff among others held promissory notes signed 
by him. Realising that it would be some time before his propertics 
could be sold at the best price the testatcr authorised his executors 
to postpone sale for a maximum period of five years {rom his death, 
and he directed them to pay to the holders of the notes the amounts 
due to them, with interest, and authorised them to record the 
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notes, At the end of 7 years after the testator’s death the residue ie 

of his property was to be divided equally between the four elder 1940. 

sons for life, with remainder to their respective children. After ci Tatnshedien Jeet: 
the testator’s death, the executors found difficulty in realising his bhoy, Bart. 
properties, inasmuch as the solvency of the estate depended entirely. Sorabji Byramji 
on the state of the property maiket in Bombay. The debt due Warden. 


to the plaintiff was entered as amountirg to Rs, 25,720 principal 
and Rs. 620 interest, and the executors granted among others an 
equitable mortgage Ly deposit of title deeds, dated August ro, 1928, 
to the plaintiff, the registered memorandum of which provided as 
follows :—It recited that the plaintifi’s trustees had called on the 
executors to pay the debt due to the plaintiff, and were threatening 
proceedings, and that the executors had at the time no cash available 
to satisfy the defendant. The mortgagees agreed not to sue for two 
years, and the executors agreed that they would “in the meantime 
pay interest on the first day of each English month at the rate of 
6% per annum with compound interest at the same rate... eses” 

Ilaving received no payment for principal or interest, the plaintiff 
instituted the present proceedings asking for a preliminary decree of 
sale, and claiming that if the proceeds of sale should be insufficient 
the defendants shoull be held personally liable to make up the 
deficiency on the ground that they had rendered themselves liable 
to do so in the memorandum of mortgage.. Barlee, J. cecided in 
favour of the plaintiff as to principal and interest, holding that an 
executor must perform a promise made as executor out of his own 
property unless he has expressly excluded his own liability, to do 
which the mere use of the word “executor” was insufficient. The 
Court of appeal reversed that decision»the plaintiff representatives 
appealed. . 

R. F. Roxburgh, K. C. and R. J. T. Gibson, for the Appellants : 
Clearly the three possibilities are that the executors are fully liable 
for both principal and interest ; that they are liable for neither ; or 
that they are liable fur interest either until the debt is repaid or for 
the period of two years from the date of the memorandum The 
liability, whatever it may be held to be, can be fixed on the execu- 
tors either because they have agreed “to pay or in the cases that 
they have made an admission of sssets, for there is every indication 
that the doctrine of English law of the admission of assets is applica- 
able also in India. It is only necessary to saddle the executors 
with liability. that they should have made a statement about the 
testator’s assets which amounts to an admission of assets. However, 
the executors can be saddled with persoral liability to repay the 
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1940. respect of interest, for the objection which they have undertaken 


ces 
Sir Jamshedjee Jeeji- in the mortgage memorandum in respect of interest differs from the 
an original obligation of the testator in that be was even liable for com- 

wos e pound interest, Then again, admission 0f assets is arriyed at through 
an that different undertaking by the executors, with consequent per- 

sonal liability also for the principal: Svad/ay v, Wealth (1); 


Childs v. Monius (2). 


To examine the provisions of the memorandum ‘more closely, it 
is submitted that the fact that a mortgage imports a covenant to pay, 
coupled with the provision for repayment of the principal at any 
time within two years to be selected by the executors, imports as a 
matter of construction a covenant by the executors themselves to 
pay at or before the end of that period. The suspension of remedy 
with the promise to pay together constituted an admission of assets 
by the executors and a consequent assumption of personal liability 
by them. 


With regard to interest alone, the words in the memorandum 
relating specially to that matter aptly express a personal cove- 
nant to pay the interest. They cannot be explained away as a mere 
fixing of dates, 

Sir T. Steangman, K. C. and S. P. Khambatta, for the Respon- 
dents; We submit not only that the appellants’ construction of the 
memorandum is incorrect, but further that, assuming them to. be 
right in their argument that the executors have saddled themselves 
with personal liability in respect of interest, it is not established that 
by virtue of the provision for payment of compound interest they 
have by way of admission of assets gave as to saddle themselves with 
personal liability to repay the whole debt. The doctrine of admis- 

` sion of assets forms no part of the law of India, there is no principle 
on which the executors could possibly be held liable for more than 

the interest for the material two-year period, 
C. A. Ve 


Their Lordships’ judgment was delivered by 


serie d “Sir George Rankin :—This is an appeal by the representatives 
of the original plaintiff in a suit to enforce a mortgage by deposit 
of title deeds. The suit was brought on the Original Side of the 
High Court of Bombay on 7th January, 1936, by an old lady named 
Jaiji Hirjiohoy Parekh. Her daughter Meberbai had married one 


r 


(1) (1830) 8 Sim. 543. 
(2) (1821) 2 Brod & Bing. 46a. 
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Byramji Hirjibhoy Warden, father of the defendants. Byramji had 
died on 26th October, 1924, leaving a Will whereby he had 
appointed the defendants, his four elder sons, to be his executors. 
Probate had been granted to them in 1925, 

By bis Will dated 6th October, rg922 (codicil of roth August, 
1924), Byramji declared (clause rr) that his immoveable properties 
were generally mortgaged and that it would take a long time before 
they could be sold at the best price after paying the mortgage debts, 
He accordingly authorised his executors to postpone the sale for any 
period not exceeding five years from the date of his death. He 
referred (clause 12) to the fact that Bai Jaiji (the plaintiff) anda 
number of other persons held his promissory notes, stating that he 
ordinarily renewed them yearly or at longer intervals and paid them 
interest monthly or at times at longer intervals. He directed that 
the amount due to these creditors should be paid with interest by 
his executors and he authorised his executors to renew these notes 
with interest. After making provision for his daughters, fora fifth 
son named Rustomji and for certain other persons, he directed that 
at the end of seven years after his death the residue of his property 
should be “divided into four equal parts, each part to be held in 
trust for one of his four elder sons (the present defendants-respon- 
dents) for life and on such son’s death for his children. 

At his death the estate of Byramji, which consisted mainly of 
shares in companies and immoveable properties in Bombay, was 
valued by the Collector fcrthe purposes of the duty payable on 
obtaining probate at about 8% lacs of rupees and the debts of 
Byramji were returned at about 6 lacs. The debt due to Bai Jaiji 
was entered as amounting to Rs, 25,780 for principal and Rs, 620 
for interest. That the solvency of the estate would depend entirely 
upon the condition of the property market in Bombay has at all 
times been plain and after the death of Byramji his executors found 
it difficult to realise his properties. By 1928 the fifth son, Rustonji, 
was threatening steps to realise the sum of Rs. 50,000 which had 
been settled upon him by his father’s Will and in this year several 
mortgages were given by the executors over immoveable properties 
of the estate to creditors of the testator. In particular, on the roth 
August, 1928, an equitable mortgage by deposit of title deeds was 
given to Bai Jaiji and the registered memorandum set forth the 
terms thereof as follows :— 

“ Memorandum cf Agreement made and entered into at Bombay 
this roth day of August, r928 between Sorabji Byramji Warden, 
Hirjibhoy Byramji Warden, Jamshedji Byramji Warden and Pestonji 
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oe Byramji Warden all the four of Bombay Parsi inhabitants, Executors 
1940. and Trustees of the last Will and Testament of the late Byramjji 
Sir Jainshedjee Jeeji- Hirjibhoy Warden of the one part and Bai Jaiji Hirjibhoy Parekh of 
ih Bart. Bombay Parsi inhabitant of the other part WHEREAS the said 
Sorabji Byramjl Byramji Hirjibhoy Warden, was during his lifetime indebted to the 
parden, said Jaiji Hirjibhoy Parekh in a certain sum, which with interest 
Sir George Rankin. up to date exceeds the sum of Rs. 30,000 AND WHEREAS 
Bi the said Byramji Hirjibhoy Warden, died in October, 1924 leaving a 
Will dated 6th October, 1922 Probate whereof has been issued by 
the High Court of Bombay in its testamentary Jurisdiction to the 
said Sorabji, Hirjibhoy, Jamshedji and Pestonji, the sons of the ~ `` 
said Byramji Hirjibhoy Warden, and Executors and Trustees of 
the said Will AND WHEREAS the said Bai Jaiji Hirjibhoy Parekh, 
has called upon the Executors to pay off the debt due to her by 
the estate and in default, threatened to proceed further in a Court 
of Law, and the Executors having at present no cash available for 
the satisfaction of the said debt, offered to give security to the 
extent of Rs, 30,000 by giving an Equitable Mortgage of the right 
title and interest of the said Byramji Hirjibhoy Warden in the 
immoveable properties described in the schedule A, B and C hereto 
by depositing their respective title-deeds described in the 
Schedules D, E and F which the said Bai Jaiji Hirjibhoy Parekh, 
the Creditor, has agreed to accept and not to sue, till such time 
not exceeding two years as the depression in the property market 
inthe opinion of the Mortgagors passes off, AND WHEREAS 
the said Byramji Hirjibboy Warden was entitled to the entirety of 
the immoveable properties in the Schedules A and B and to a half 
share in the immovéable property described in the Schedule Č 
hereto, NOW IT IS HEREBY AGREED that the deeds and 
documents specified in the Schedules D, E and F relating respec- 
tively to the immoveable properties described in the Schedules A, 
Band C have this day been deposited by the said Sorabji Byramji 
Warden, Hirjibhoy Byramji Warden, Jamshedji Byramji Warden 
and Pestonji Byramji Warden, with the said Bai Jaiji Hirjihhoy 
Parekh with intent to create an Equitable Mortgage upon the said 
immoveable properties for securing to her the said Jaiji repayment | 
with interest of the sum of Rs, 30,000 (Thirty thousand) this day 
due to her by the estate of the said Deceased Byramji Hirjibhoy 
Warden, represented by the Executors of his Will the said Sorabji, 
Hirjibhoy, Jamshedji and Pestonji, such sum to be repayable at any 
time within two years from the date hereof, such time to be selected 
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by the said Executors and that they will in the meantime pay interest 
every month on the first day of each English month at the rate of 
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six per cent. per annum with compound interest at the same rate Sir Jamshedjee Jeeji- 


with quarterly rests on allarrears of interest not paid on the due 
date, AND If 1S HEREBY FURTHER AGREED that the 
said sum of Rs. 30,coo is repayable in Bombay, and until so 


‘ repaid with interest as aforesaid, the said deeds and documents 


and the respective properties to which they relate will be held by 
the said Bai Jaiji Hirjibhoy Parekh as an equitable security and 
that the executors will, if so require by the said Jaiji, insure 
the structures on the lands comprised in the said security 
in a sum not exceeding Rs. 30,000 at the costs of the 
executors.” | 

Having received no payment whether on account of principal 
or interest, Bai Jaiji brought her suit as already mentioned on 7th 
January, 1936. She asked for the usual preliminary decree for 
sale but added a claim that if the proceeds of sale should be 
insufficient, the defendants be- held’ personally liable to make up 


‘the defitiency, contending that by the momorandum of roth 


August, 1928, the defendants had -made themselves personally 
liable for the repayment of the principal sum of Rs. 30,0co and 
interest thereon. This was a very proper question to be decided 
at the trial. Barlee J, as trial Judge found against the defendants 
both as regards. principal and interest, proceeding on the view 
that an executor must perform a promise made by him as executor 
de bonis propriis unless he has expressly excluded his own liability 
and that this he does not do by the mere use of the. word executor. 
By his preliminary decree (sth August, 1936), he gave liberty 
to the plaintiff to apply for a personal decree against the defen- 
dants in the event of the net sale proceeds being insufficient to 
satisfy in full the plaintifi’s claim for principal, interest and costs, 


‘While the defendants’ appeal to an Appellate Bench was pending. 


Bai Jaiji died on 25th December, -1935, and the executors of her 
will (the present appellants) were substituted in her stead, At 
the hearing of the appeal, Beaumont C, J. and Blackwell J. 


-construed the memorandum as imposing no personal liability on 
the defendants. Their decree dated 28th September, 1937, . 


negatived the plaintifl’s right to apply for a pefsonal decree against 
the defendants but gave liberty to the plaintiff to lodge 
a claim for any deficiency against the estate of Byramji but 
without prejudice to any question whether such claim was 
maintainable, 
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The evidence called at the trial has little bearing upon the 
true construction of the memorandum of toth August, 1928. 
The second defendant, Hirjibhai, who appears to have been the 
most active of the executors, gave evidence that he had advanced 
Some money for paying off debts of the estate, that several creditors 
had heen paid off chiefly out cf monies of the estate, that some 
legacies had been paid out of monies advanced by him iucluding 
a legacy left to one of his sisters which was paid on her marriage. 
He stated that the promissory notes held by Bai Jaiji carried 
interest at G per cent. with quarterly rests and that these had been 
handed over to him at the time of the mortgage transaction of 
roth August, 1928, and destroyed. He admitted that the 
income of the property in suit was collected by him after the 
granting of the mortgage on rcth August, 1928, just as before. 
His evidence is that whatever might have beer thought possible 
at the date of his father’s death in 1924, by 1928 he had no longer 
any hopes of taking anything by the residuary legacy, since the 


. utmost that could then be expected was that the debts of the 


estate might be cleared if land values improved. The only other 
witness called by the defendants was the solicitor who drew up 
the memorandum of roth August, 1928. He stated that he did 
soon the instructions of the second defendant who wanted to 
protect his grandmother, but that he did not himself see or 
consult the lady nor were any instructions taken by him from 
her though the secoad defendant was in communication with 
her throughout. Bai Jaiji herself gave evidence giving her age 
as go years: she said that Byramji had paid her the interest 
in his lifetime but that after his death the second defendant had 
not done so in spite of demands but had asked her to wait 
two years. She denied that she had handed over to him the 
promissory notes. ; 

Before the Board Mr, Roxburgh, for the appellants, in a clear 
and careful argument, examined separately three possible answers 
to the question whether the defendants had rendered themselves 
personally liable to Bai Jaiji,(1) that they were so liable both 
for principal and interest ; (2)that they were so liable for interest 
alone either (a) for two years from the date of the memorandum, 
or (4) until repayment ; (3) they were not so liable at all, In 


“the High Court the learned trial Judge had taken the first 


view and the Appellate Bench the third: their Lordships agree, 
however, that the second must be carefully considered. It was 
further contended for the appellants that personal liability might be 
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brought home to the defendants either on the footing that they 
have agreed to pay or on the footing that they have admitted 
assets. Upon the second of these alternatives it was suggested 
that the learned Judges in India do not seem to have disputed 
the applicability of the principles of English law and that the 
English decisions, some of which were followed by Barlee J., are 
particularly strong to the effect that an executor may incur liability 
by making a statement about the assets of the testator which 
amounts to an admission of assets, Their 1 ordships, however, 
for reasons which will be indicated laterin this judgment, are not 
prepared to give unqualified adherence to the view that English 
law as to admission of assets is law in India either within or outside 
of the Presidency towns. 

In the present case itis to be observed that in the plaint the 
personal liability of the defendants was put entirely upon the 
memorandum of roth August, 1928. It was not pleaded that the 
defendants had become liable by reason of any admission of 
assets dekors the memorandum whether by conduct or by words. 


Indeed admission of assets as distinct from agreement to pay 


personally was not in the plaint put forward asa ground of claim 
at all, In these circumstances while the memorandum must be 
given its true effect inlaw, itis not open to the appellants, for 
the purposes of this appeal, to rely on statements made in evi- 
dence by the second defendant as to his sister’s legacy having 
been paidor other creditors having been paid or having been 
given security. If, however, the appellants should at any time 
get judgment against the defendants for any sum to be realised 
out of the assets of -tbe testator, it may be that in execution pro- 
ceedings it will still be open to them on the basis of some such facts 
to make a-case (under sub-section (2) of section 52 of the Code) 
that the defendants have not duly applied all the assets which came 
to their hands, 


The only matter upon this appeal is the nature and extent of 
the liability incurred by the defendants under the memorandum 
of roth August, 1928. The defendants are in the opening words 
described as executors and trustees of the Will of Byramji. The 
recitals do not contain any details of the debt due from Byramji’s 
estate. The dates of the loans, the rate of interest, the sums 
Outstanding for principal and for interest are not given: all that 
is said is that up to date the debt exceeds Rs. 30,000. The recitals 
do, however, purport to disclose in terms that the executors had no 
cash available wherewith to pay the debt, that their only prospect 
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of paying depended on the state of the property market which 
was at that time depressed, andthat they were giving security 
in order to gain two yearstime. There is here no suggestion 
that the defendants as executors had been in default in any way 
or were admitting that they had assets out of which they might 
and should have paid. Their offer to Bai Jaiji as recited is an 
offer to give her security for the testator’s debt to the extent of 
Rs, 30,000 by equitable mortgage of the right title and interest 
of the testator. Though the second d efendant deposed that the 
debt originally carried interest at six per cent. with quarterly rests, 
the learned trial Judge was not prepared to believe that compound 
interest was payable at all, the promissory notes having been 
destroyed. But the way in which the debt is recited in this 
memorandum without any distinction between what was then due 
for principal and interest is, in their Lordships’ opinion, some 
corroboration of the defendant on this point and there is no con- 
tradiction by Bai Jaiji. Their Lordships find it very difficult to 
make any inference against the defendants on the ground that the 
original terms as to interest were varied by the memorandum—a 
contention which seems to them to be unprovel. 

The operative clause of the memorandum begins by creating 
an equitable mortgage upon the properties for securing to Bai 
Jaiji repayment with interest of thesum of Rs, 30,000 then due 
to her by the estate of Byramji represented by the executors of 
his Will. This is followed first by a clausem‘‘such sum to be 
repayable at any time within two years from the date hereof such 
time to be selected by the said executors”"=-which is no more than 
a way of saying that it was not to be demandable for two years. 
Then comes the interest clause (soto callit): “that they (the 
said executors) will in the meantime pay interest every month 
on the first day of each English month at the rate of six 
per cent, per annum with compound interest at the same rate 
with quarterly rests on all arrears of interest not paid on the due 
date,” 

By section 58 clause (a), of the Transfer of Property Act it is 
clear that a mortgage may be given as security not merely for 
money lent but for any debt or liability. Ifthe executors of a- 
deceased debtor think fit for consideration to give security over 
an asset belonging to his estate to one of his creditors in respect. 
of a debt due from the estate, the transaction may or may not be 
one to which other creditors or persons can take exception. But 
if it is not intended that the executors should assume personal 
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liability for the secured debt there is nothing in the Transfer of 
Property Act or in the law of India to make them so liable by 
reason that they have granted the security or by reason that they 
have done so by deposit of the testator’s deeds. Apart from the 
clause as to interest, which calls for a separate discussion, the 
memorandum contains no covenant by anyone to repay the princi- 
pal sum of Rs. 30,000 no statement that the executors would assume 
personal liability for it, no representation or admission to the credi- 
tor as to the sufficiency of the teststor’s assets to meet either the 
original debt or the sum of Rs, 30,000. 

There is, however, a covenant to pay interest ‘on the sum of 
Rs. 30,000. This is not itself qualified by any phrase to the 
effect that they agree “ag executors” to pay it or that they are to 
pay it out of the assets of the testator. Nor is there any other 
specific expression directed to distinguish between a simple 
promise by the defendants to pay and a promise by the defen- 
dants, for themselves and their successors in Office, to pay upon 
condition that the assets of the testator should permit of the pay- 
ment being made thereout. The question arises whether such a 
qualification can be derived from the context, and on this point 
much depends upon the period in respect of which the promise 
to pay interest is made, Their Lordships think it to be reasonably 
plain that the words “in the meantime” have reference to the 
period of two years or less referred to inthe words immediately 
preceding and that they cannot be extended to cover the whole 
period that might elapse between the date of the memorandum 
and the actual payment of Rs. 30,000 to Bai Jaiji, The defen- 
dants were to continue to collect the renis of the mortgaged 
property and might very reasonably have been expected, for the 
two years during which she gave up her right to recover her 
money, to see that the interest was paid to her. The recitals as 
to her having made demands must be taken against the defendants 
and it seems, unreasonable to doubt that the lady would feel 
the loss of this portion of her income. On the other hand the 
clause is the only covenant to pay interest and the only part of 
the memorandum in which any specific rate of interest is men- 
tioned. It is expressed in language which is common form in 
Indian mortgages which not infrequently, as the reports show, 
provide expressly for the payment of interest up to the “due 
date” of the mortgage but omit to make provision for any subse- 
quent period. The last clause, however, makes the property a 
security for the interest as well as the principal until repayment, 
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The learned Judges of the Appellate Bench considered that the 
covenant to pay interest was to be read with the reference to 


wora? 
Sir Jamshedjee Jeeji- interest in the previous part of the same clause and merely 
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specified the interest already referred to. The question is by no 
means free from difficulty, but upon a careful consideration of 
the clause their Lordships think, the promise not having been 
expressly qualified, that in the context there is not enough to 
show that the promise was intended as conditional upon the 
sufficiency of the testator’s assets having regard to the limited period 
of time (two years) to which it extends and the circumstances of 
the transaction. 

It is to be noticed that the executors had not been paying 
the interest and that apparently the estate was without sufficient 
cash even to ensure that the interest would be regularly paid. The 
rate is not expressly stated to be the same rate as applied to the 
original debt even if it was so in fact. Their Lordships do not 
think that they will be applying to this Indian case a technical 
or unjust rule if they hold that it was for the executors to make clear 
that their words of promise were not to be taken in the direct and 
simple sense of a personal covenant, and that on a true construction 
of this memorandum they have made themselves personally liable 
for the intere st which accrued during the two years with, of course, 
interest thereon. 

It was contended for the appellants that if it be found that the 
defendants had made themselves personally liable to pay any 
interest, this finding would involve a liability on their part in 
respect of the whole of the debt both principal and interest, at 
allevents if the obligation which they undertook differs in any 
way from the original obligation of the testator. It was said that 
the sum of Rs. 30,000 was only a part of the testator’s debt and 
that the testator was not shown to have been Hable for compound 
interest. Hence, on the facts of the present case, the principle 
was invoked that a promise by an executor to pay interest differing 
in any particular from the testator’s own obligation involves admis- 
sion of assets and renders the executor personally liable for 
principal also. As authority for this proposition, reference was 
made to Bradley v, Heath (1) and Childs v, Monins, (2), Williams 
on Executors, rath ed., vol. II, pp. 1164-5. 

These were both cases in which executors appear to have 
qualified their promise to pay the testator’s debt by the words 


(1) (1830) 3 Simon 543. 
(2) (1821) 2 Brod. & Bing. 460, 
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“as executors” and yet were held personally liable on the construc- 
tion of the instrument as a whole upon the ground that they 
promised to pay inthe future with interest for which the testator 
was not liable. In Bradys case (1) the matter was entangled 
with further debts incurred by the executors to the creditor after 
the testator’s death. In CAi/ds’s case (2) the instrument was a pro- 
missory note, the promise was joint and several and was to pay on 
demand. These cases disclose reasons why the words “as execu- 
tor” will not in all circumstances be sufficient to show that the 
payment is only to be made “out of the estate”. 

In India as in England itis open toan executor in considera- 
tion that a creditor of his testator will forbear to sue to make 
himself liable for the debt whether the assets of the testator be 
sufficient or insufficient. The forbearance will be consideration to 
support the promise. It may even be that where there is an 
agreement by the creditor to give time, the executor will readily 
be regarded as intending to make himself personally liable. This 
must, however, in all cases be a question either of fact (what the 
agreement was) or of construction, if the agreemen twas reduced 
to writing ; though their Lordships know of nothing in the law 
of India which warrants any presumption against the executor in 
this regard, bis words of covenant will zima facte be given their 
ordinary meaning. Ifthe truth be that the executor has obtained 
time not by promising that he would pay but by granting to the 
creditor a mortgage or charge over assets of the testator in 
respect of the debt or part of the debt, there is no rule of Indian 
law which alters or enlarges the agreement of the parties. And 
if it be, asin the present case, part of that agreement that the 
executor shall assume liability for the interest alone and that only 
fora defined period, to impose a liability for the whole of the 
debt would be all the more pointedly in conflict with the inten- 
tion of the parties. It is good sense to infer when a person 
makes himself liable indefinitely for the interest on a debt that 
he means to assume liability for the principal since if the debt 
be never paid the interest would run for ever. It is also true that 
the mere agreement that interest shall be paid shows forbearance 
by the creditor, Such considerations throw light upon the in- 
tention of the parties but they do not otherwise impose liability 
upon executors. If the realisation of a testator’s estate is a 
matter of difficulty and if it be thought of benefit to the estate 


(1) (1830) 3 Simon 543. 
(2) (1821) 2 Brod, & Bing. 469. 


47% 
P.C, 


1940. 
aan pad 
Sir Jamshedjee Jeeji- 
bhoy, Bart. 


Va 
Sorabji Byramji 
Warden, 


er we 


Sir George Rankin. 


412 
P.C, 


ee, a 


1940. 
Sewer peo? 


Sir Jamshedjee Jeeji- 
bhoy, Bart, 


vV. 
Sorabji Byramji 
Warden. 
Sir George Rankin. 


PL] 


THE CALCUTTA LAW JOURNAL [Vou 91. 


that a creditor should be induced to give time for payment of 
his debt, there may be every reason why the executor should seek 
to make an arrangement for time on payment of enhanced interest 
or on other special terms entirely at the expense of the estate 
and without risk to himself. The question is whether he has 
done so: to what has the creditor agreed? This is more safely 
answered by an Indian Court ‘upon a direct view of the cir- 
cumstances of the case, the character of the document, if any, 
and its language fairly taken as a whole, than through the refrac- 
ting medium of decisions given in another country one hundred 
years before, i 

It is maintained, however, that by admission of assets the 
executor has incurred personal liability without entering into 
a contract to pay personally or even after entering into a 
contract under which the creditor’s right te payment is con- 
ditional upon the sufficiency of the assets. On the terms of 
the memorandum in the present case, which their Lordships have 
now construed, it is not possible to suggest that the executors were 
representing, affirming or admitting that the assets would be suffi- 
cient to meet the debt or the sum of Rs. 30,000. On the contrary 
they gave plain warning that everytbing would depend upon the 
future of land values in Bombay. 


As English cases have been cited in the High Court and before 
the Board upon the subject of “admission of assets’ their Lord- 
ships think right to notice that the English cases require to be 
interpreted with reference to their setting or background in English 
law. In Wiliams on Executors—the well recognised repository 
of learning on this subject—the scheme of the English law and 
the conditions upon which judgment could be recovered de donts 
festatovis ox de bonis propriis are described (cf. 12 ed. 1930, vol. 
11, pp. 1166, 1240, 1293-6) and it will be sufficient here to refer 
to them in a summary manner. If an executor was sued for the 
debt of his testator and had not assets to satisfy the debt, he 
had to take care to plead plene administravit or plene administravit 
practey: otherwise judgment for the plaintiff amounted to a 
conclusive admission that he had assets to satisfy it, Where this 
plea was taken the burden was on the plaintiff to show that assets 
existed or ought to have existed in the hands of the defendant 
at the date of the writ but this burden might be discharged by 
proof of some conduct of the defendant amounting to admission 
of assets, In an administration action such admission entitled 
the plaintiff to an immediate order for payment without taking 
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the accounts. Indeed the general rule was that admission of 
assets to one claimant on them was an admission to all: also that 
an admission of assets can never be retracted unless a case of 
mistake be clearly established. To charge an executor on his 
own promise to pay the debt of the testator, in addition to the 
writing required by the Statute of Frauds, it was necessary to 
show consideration for tbe promise. Clearly enough, forbearance 
by the creditor to sue would be good consideration, but there 
were also decisions to the effect that assets come to the hands of 
the executor were consideration and that if admission of assets was 
implied by the promise, the promise was binding. 

The Indian system of recovering debts due from a person 
deceased is different in important respects, In the first place 
the legal representative who is liable to be sued is not in general 
an executor or administrator at all but the Mahomedan heir or 
the Hindu son or a mere intermeddler with the deceased’s estate 
asis now made clear by section 2 (11) of the Civil Procedure 
Code. The form of judgment given for the debt against the 
legal representative is for payment out of the property of the 
deceased. If no such property remains in the hands of the 
defendant, execution can be had against his own property on 
proof that property of the deceased had come into his possession, 
unless he proves that he has duly applied such property of the 
deceased. The Court executing the decree will require him to 
produce accounts as necessary (sections 50,52). If the legal 
representative has wrongly applied part of the assets of the 
deceased he may be made liable in such proceedings to the 
creditor: his right being to get credit only for what has been 
“duly disposed of ”or “duly applied. But there is no trace 
in the Code or, so far as their Lordships are aware, in the deci- 
sions of Indian Courts of any doctrine comparable to the English 
doctrine as to admission of assets. If he has paida small legacy 
when the assets are insufficient to meet the debts, the legal repre- 
sentative may fail to get credit for the money wrongly spent but 
that is all, He will not render himself liable by an admission 
as though it were an estoppel ; though he must like anyone else 
fulfil his promises and make good his representations (cf. section 
115, Indian Evidence Act). The law of India puts upon a legal 
representative the full burden of showing that he has duly applied 
all assets proved to have come to his hands but it has no bias 
tending to make a legal representative liable to answer with his 
own property for the debts of the deceased, even if it be true 
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that he knows better than the creditor the position of the 
deceased’s estate. That “assets come to his hands * is considera- 
tion for a personal promise to pay the debt of the deceased isa 
doctrine to which it is difficult to give a meaning under the Indian 
Contract Act, but (as has already been indicated) forbearance to 
sue is consideration as to which there is no difficulty provided it 
is in fact agreed; though the counter-consideration given by 
an executor is not necessarily an unqualified promise to pay the 
debt. | 
Having constrned the memorandum of 1cth August, 1928, as 
imposing personal. liability upon the defendants in respect only of 
the interest accruing during the ensuing two years with interest 
thereon as therein provided, their Lordships are of opinion that 
there should be added to the preliminary decree for sale as it 
now stands an order that the appellants be at liberty to apply, 
in the event of the net sale proceeds proving insufficient to satisfy 
in full the principal sum and interest and costs and interest on costs 
due on the security of the equitable mortgage of roth August, 1928, 
for a personal decree against the defendants for the interest or the 
balance thereof as the case may be due in respect of the period of 
two years from the roth August, 1928, at 6 per centum per annum 
with interest thereon at the same rate with quarterly rests. 

Their Lordships will humbly advise His Majesty accordingly. 
They do not find it necessary to disturb the orders for costs 
made by the High Court on appeal. As the appeal succeeds 
only upon the question of two years’ interest and fails as regards 
the principal and, further interest, their Lordships do not think 
fit to award any costs of this appeal to the appellants and direct 
that the appellants pay to the respondents half their costs of 
this appeal. . 


Lattey & Dawes: Solicitors for the Appellants. 
© T., L, Wilson & Cos Solicitors for the Respondents, 
R. C, C, | Appeal allowed in part. 
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CRIMINAL REVISION. 


Before Sir Harold Derbyshire, Knight, Chief Justice and 
Myr, Justice C. Bartley. 


KHURSHED AHMED AND ANOTHER 
Ue 


AMANULLA+#. 


SanctionSanction of Local Government, if necessary—Debt settlement 
board, member of—Illegal gratification, charge for taking of—Code of 
Criminal Procedure ( Act V of 1898), Section 197 (1). 

Members of the debt settlement board were accused of receiving bribes 
in order that they might show improper favour towards a party appearing 
before the board : 

Held, that no sanction of the Local Governmtent under section 197 (1) of 
the Criminal Procedure Code, 1898 was necessary, as they could not be said 
to be accused of an offence alleged to have been committed by them while 
acting or purporting to act in the discharge of their official duties*. 

Application for, Revision under sections 435 and 439 of the 
Code of Criminal Procedure by the Accused. 


The material facts will appear from the judgment. 
Mr., Radhica Ranjan Guha for the Petitioners, 
Mr, Lalit Mohan Sanyal for the Crown. 


Messrs. Sudhansu Sekhar Mukherjee and Hamidul Hug for the 
Opposite Party. 


The judgments of the Court were as follows : 

Derbyshire, C. J.:-—-The two petitioners have been pro- 
secuted under section 167 and section r61/to9, of the Indian Penal 
Code, that is to say, for receiving or agreeing to receive bribes or 
illegal gratifications as a motive or reward for doing or forbearing 
to do any official act or for showing or forbearing to show, in the 
exercise of his official functions, favour or disfavour to any per- 
son, or for rendering or attempting to pone any service or dis- 
service tO any person. 

The petitioners have obtained Rule nisi to have these procee- 
dings quashed on the ground that the previous sanction of the 

*Criminal Revision Case No. 196 of 1940; for quashing proceedings. pending 


in the Court of K, Ali, Esq. Deputy Magistrate, First class, Noakhali, dated 
the roth February, 1940. 


*See Federal-Court Case No. 1 of 1999, 71 C. L. ]. 349 (955).~Ed. 
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Local Government alleged to be necessary under section 197 of 
the Criminal Procedure Code had not been obtained. 

The applicants are members of the Debt Settlement Board 
under the Bengal Agricultural Debtors Act and, as such, it is their 
duty to adjust or assist in adjusting the debts between agricultural 
debtors and their creditors asto the amount to be paid. It is 
alleged that they have received bribes in order that they might 
show Improper favour towards a -party appearing before the 
board. 

Under section 49 of the Bengal Agricultural Debtors Act the 
Chairman and the other members of the Debt Settlement Board are 
déemed to be public servants within the meaning of the Indian 
Penal Code. 

By section 4 the Local Government may, at any time, for rea- 
sons to be recorded in writing, cancel the appointment of the 
Chairman or any other member of the Board. 

Section 197 (1) of the Criminal Procedure Code provides that 
when any public servant who is not removable from his office 
save by or with the sanction of the Local Government or some 
higher authority is accused of any offence alleged to have been 
committed by him while acting or purporting to act in the 
discharge of his official duties no Court shall take cognizance 
of such offence except with the previous sanction of the Local 
Government. 

It is contended that sanction was necessary here. Assuming 
that bribes have been paid or agreed to be paid for the purpose 
of showing favour to a party before the debt settlement tribunal, 
can it be said that the applicants are accused of an offence alleged 
to have been committed by them while acting or purporting to act 
in the discharge of their official duties ? 

The charge is taking illegal gratification for the purpose of 
doing something other than their duty or, in other words, the 
allegation is that they have turned their backs on their duty and 
apreed to keep their backs turned on their duty in return for an 
illegal gratification. 

I failto see how a member of a Debt Settlement Board who 
so turns his back on his duty can be said to be acting or pur- 
porting to act in the discharge of the duties of a member .of the 
board of debt settlement. In my opinion sanction under section 
197 (1) of the Criminal Procedure Code was not necessary before 
this prosecution was begun. | 


The applicants complain of another matter, namely, that ove 
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ofthem is charged with having received or agreed to receive a 
bribe of Rs. r5 on one date and the othera bribe of Rs. 5 on 
another date. i 

We thick these allegations should be tried separately and 
should form the subject of separate charges and so order. 

Bartley, J. :-—I agree. 


Pe Re l Rule discharged, 
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Before Mr. Justice Syed Nasim Ali and Mr. Justice 
B.N. Rau, 


PANCHANAN MONDAL AND ANOTHER 
V. 


SASHI BHUSAN PRADHAN AND OTHERS,* 


Bengal Tenancy Act (VLI of 1885 as amended by Act, IV of 1928 and VI of 
1958), section 26G (5), application under—Usufructuary mortgage, construc- 
tion of— Provisions of the Provincial Legislature, if valid. 


A usufructuary mortgage of some occupancy holdings contained the stipula- 
tion that the mortgagee should enjoy the usufruct in lieu of interest. There 
were further stipulations namely that the mortgagor would pay the rent of the 
mortgaged land and if on any occasion the mortgagee had to pay the arrear 
he might recover the sum from the mortgagor with interest and there were other 
stipulations in the shape of indemnity clauses : 


Held, that the arrangement intended was a pure usufructuary mortgage and 
the incorporation of the indemnity clauses did not change thé character of the 
mortgage. l | 


Rights in land fall wholly in entry 21 of the Provincial Legislative List, 


So this part of the sub-section namely “the mortgagee shall thereupon 
become entitled to possession of the mortgaged holding and he may if he is not 
given possession apply to the Court etc. °, which merely gives the mortgagor 
certain rights in land at the end of a certain period, can be subject to no limita- 
tions and as such valid. 


*Civil Revision Case No. 1474 ‘of 1949, against the order of S, N. Guha Roy, 
Esq., District Judge of Midnapore, -dated 31st July, 1939, affirming that of 
A. Das, Esq., Munsiff at Contai (Midnapore), dated the 12th July, 1929. 
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. Application under section 26G (5) of the Bengal Tenancy Act. 
The material facts appear from the judgment. — l 


Messrs. Sambhu Nath Banerji with Manmatha Nath Das for 
the Petitioner. 


Messrs. Sisir hina Das and Amiya Ranjan Roy Choudhury 
for the Opposite Party. 


The judgments of the Court were as follows: 

Rau, J. s-=The petitioners executed a usufructuary mortgage of 
certain occupancy-holdings in favour of the predecessors-in-interest 
of the opposite parties on March 5, 1923 by way of security fora 
loan of Rs. 1750, the stipulation being that the mortgagee should 
enjoy the usufruct in lieu of interest. The deed was registered on 
March 6, 1923. 

On March 10, 1939 they uel to the. Munsiff of the Second 
Court at Contai under section 26G of the Bengal Tenancy Act to 
be restored to possession of the holdings, more than fifteen years 
having elapsed since the registration of the mortgage. The Munsiff 
dismissed the application on July 12, 1939. The present Rule is 
directed against this order. 

Sub-section (5) of section 26G under which the application was 
made runs thus: 

“ Notwithstanding anything contained in this Act or in any other 
law or in any contract, the consideration (with all interest thereon) 
fora complete usufructuary mortgage or for another form of usu- 
fructuary mortgage deemed under sub-section (IA) to have taken 
effect as a complete usufructuary mortgage, entered into by an 
occupancy raiyat in respect of‘his holding ora portion or share 
thereof, shall be deemed to have been extinguished on the expiry of 
the period (a) mentioned in the instrument of the mortgage, or 
(b) of fifteen years, whichever is less, from the date of the registra- 
tion of the instrument, or where there is no registered instrument; 
from the date of the mortgagee’s entry into possession, and the 
mortgagor shall thereupon become entitled to possession of the 
mortgaged holding,; and he may, if he is not forthwith given posses- 
sion, apply to the. Court or toa Revenue officer to be restored 
thereto : 

Provided that, if in the case of such mortgage subsisting on or 
after the first day of August, 1937, the said period has, on the date 
of the commencement of the Bengal Tenancy (Amendment) Act, 
1938, already expired, the mortgagor shall, immediately on the 
commencement of : ‘the said Act, become entitled to possession of 
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the mortgaged holding, but he shall not be entitled to, nor shall the 
mortgagee be liable for any compensation in respect of the mort- 
gagee’s possession from the date of the expiry of the said period to 
the date of the commencement of the said Act.” 


The mortgage in the present case was nota “ complete usufruc- 
tuary mortgage ”, as defined in section 3(3) of the Bengal Tenancy 
Act, because the usufruct was not intended to extinguish both 
principal and interest, but only the interest. We have, however, to 
take into account sub-section (1a) of section 26G which provides 
that “ Every usufructuary mortgage subsisting on or after the first 
day of August, 1937, which was so entered into before the com- 
mencement of the Bengal Tenancy (Amendment) Act, 1928, shall 
be deemed to have taken effect as a complete usufructuary mort» 
gage for the period mentioned in the instrument or for fifteen years, 
whichever is less.” We have therefore to consider whether the 
mortgage in this case was a usufructuary mortgage “De the mean- 
ing ‘of this sub-s ection. 

There is no special definition of a usufructuary mortgage in the 
Bengal Tenancy Act and we may accordirgly assume that the term 
isto be understood in the serse cefined in section 58(d) of the 
Transfer of Property Act. : The relevant part of this definition runs 
“Where the mortgagor delivers POsSessiOn.eccccssenssscerssersoeOf the 
mortgaged property to the mortgagee and authorises him to retain 
such possession until payment of the mortgage money and to 
receive the rerts and, profits accruing from the propertyes.cecseeeand 
to appro priate the same in lieu of interest.......e.the transaction is 
called a usufructuary mortgage.” All these elements are present in 
the mortgage now under consideration, but the Munsiff has taken 
the view that, as certain additional elements are also present, the 
mortgage is an anomaleus mortgage and nota ae mort- 
gage. These additional elements are ; 

(a) A covenant that the mortgagor would pay the rent of the 
mortgaged land and that ifon any occasion the mortgagee has to 
pay an arrear of rent he may secover the sum fromthe mortgagor 
with interest ; 

(b) A covenant that if it should transpire that the mortgagor had 
already made any transfer in respect of the mortgaged properties 
or created acharge upon it, the mortgagee would be entitled 
to realise his dues by sale of other properties of the mortgagor ; 
and 

(c) a covenant that if the mortgagee dispossessed from the mort- 
gaged land or any part of it for want of title in the mortgagor or for 
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KNIL; any other reason, the mortgagee would be entitled to recover the 
1940. principal money or a proportionate part ofit with interest at one 


a 


Panchanan Monda! anna per rupee per month from the date of dispossession, 


Sashi Bhusan As to the first of these covenants, it should be noticed that by 
Pradhan, virtue of section 76(c) of the Transfer of Property Act a usufruce 
Rau, F: tuary mortgagee must, “in the absence of a contract to the 

— contrary” pay the Government revenue and all rents accruing due 


ip respect of the mortgaged property during his possession, It is 
thus clear that the statute itself permits a variation of the general 
tule by a special stipulation to the contrary, so that it is not an 
essential element of a usufructuary mortgage that the mortgagee 
should be liable for these payments. Therefore, the mere fact that 
a special stipulation exists in the present case throwing the lability 
on the mortgagor can make no difference to the nature of the 
mortgage, if in other respects it is a usufructuary mortgage. 

As regards the other two covenants, they are in the nature of 
indemnity clauses which were meant to come into operation only if 
for any reason the arrangement really intended by the parties failed, 
whether wholly or in part. They cannot therefore have any bearing 
on the question what was the arrangement really intended. The 
teal intention of the parties was that the mortgagee should remain in 
possession, without dispute, deduction or disturbance, of the entire 
mortgaged property in lieu of interest, and so long as this intention 
did not fail, there was no room for the operation of the indemnity 
clauses, so that the arrangement really intended was a pure usufruc- 
tuary mortgage. And, indeed, there is no question but that the 
arrangement actually took effect inthe present case asa _ usufruc- 
tuary mortgage, the indemnity clauses having never hitherto come 
into operation. 

Inthe case of Maharaja Ram Narayan Singh v, Adhindra Nath 
Mukhurji and others (1), the Privy Ccuncil had to construe a mort- 
gage of certain Mokurrari villages under which the mortgagee was 
given the right. to realise the mortgage money by remaining in 
possession of the villages until a certain date and collecting the 
rents and cesses thereof, To this extent the mortgage belonged to 
one of the ordinary types of usufructuary mortgages. But there 
were certain additional covenants in the deed of which two may be 
mentioned here: 

(1) That if by mistake the mortgagor collected the rents or 
cesses of any of the mortgaged villages, he would be liable to pay 
the amount collected with interest to the mortgagor. (2) That the 


(1) (1916) 25 C. Le J. 115; L L. Re 44 Cale. 388, 
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mortgagee was not to be liable for the Government revenue or the 
Road and Public Works Cess, which would remain the concern of 
the mortgagor. In spite of these personal covenants, their Lordships 
held that the mortgage was only a usufructuary mortgage. It is 
obvious that the first of these two covenants was in the nature of 
an indemnity clause intended to come into operation only if the 
usufructuary mortgage failed by reason of the mortgagor exercising 
possession to the detriment of the mortgagee ; and the second cove- 
nant was, as in the case now before us, merely a special stipulation 
permitted by section 76(c) of the Transfer of Property Act. 


None of the three covenants relied upon by the Munsiff in the 
present case are therefore such as to change the character of the 
mortgage from that of a usufructuary mortgage. 


The other point raised on behalf of the opposite parties in this 
Rule relates to the validity cf section 26G asan enactment of the 
Provincial Legislature. The argument may be put thus: 


Under one of the indemnity clauses in the mortgage now in 
question, the mortgagor has to bound himself to repay the mortgage 
money if the mortgagee is dispossessed for any reason. Accordingly 
under section 68(1) (a) of the Transfer of Property Act the mort- 
gagee had a right to sue for the mortgage money in the event of 
dispossession ; and this right arises out of a contract between the 
parties. Furth ermore, the contract in this behalf is one not relating 
to agricultural land; indeed, itis a contract which comes into 
operation only if the security offered in the shape of the possession 
of agricultural land fails. We have, therefore, here a right conferred 
by an existing Indian law, namely, section 68 of the Transfer of 
Property Act, relating toa matter enumerated in entry ro of the 
Concurrent L egislative List in the seventh schedule to the Govern- 

ent of India Act, 1935. The entry in question reads “ Contracts, 
including partnership, agency, contracts of carriage, and other 
special forms of contract, but not including contracts relating to agri- 
cultural land.” Section 26G of the Bengal Tenancy Act was 
enacted by a provincial legislature in 1938 and was not assented to 
by the Governor-General under section 1o7(2) of the Government of 
India Act, 1935. Therefore it cannot extinguish the right conferred 
by the aforesaid section €8 of the Transfer of Property Act, being 
itself void to the extent of the repugnancy by virtue of section 107(1) 
of the Government of India Act, 193s. Therefore, also, the last 
part of section 26G (5) empowering the mortgagor to apply for 
possession is inoperative ; and unless there is an effective application 
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under section 26 G(s), there cannot be an effective order under 
section 26 G(6). 

This, in brief, is the argument, as it has been presented before 
us on the constitutional point. The fact that the point was never 
taken in any of the many cases that arose under section 26 G 
in the course of the last eighteen months might suggest that it 
is more ingenious than sound. Such an inference would not, 
however, be legitimate. In one well-known case, Nandan v. 
The King (1), a certain provision which had been on the Cana- 
dian statute book for nearly forty years (since 1888) was for the 
first time declared slfva vives and invalid by the Privy Council 
in 1926. We have therefore to consider the question now raised 
on the merits. Putting the contention at its highest, what it 
comes to is this: that the opening words of section 26G (5) 
“ Notwithstanding anything contained in this Act or in any other 
law” must be deemed to mean and always to have meant, 
“ Notwithstanding anything contained in this Act or in any other 
law, sot being an ‘existing Indian law’ with respect to a matter 
enumerated in the Concurrent Legislative list,” With the addition 
of the underlined words, all repugnancy to any “existing Indian 
law” .of the kind described would cease and the sub-section 
would be valid and effective beyond controversy. Whether the 
limitation expressed by these added words has the effect of saving 
the right conferred by section 68 (1) (a) of the Transfer of Pro- 
perty Act or any similar right conferred by any other “ existing 
Indian law” is a question upon which it is unnecessary to pronounce 
any opinion in the present Rule. That question may arise for ` 
decision if and when the opposite parties claim such a right in 
some future suit on the basis, for instance, of their dispossession 
in the present proceeding ; whether sucha suit would lie at all 
is another matter on which we express nO opinion. But even 
conceding that the limitation contained in the added words has 
‘the effect of saving certain rights, the result is merely that the 
extinction of the consideration for the mortgage which the first 
part of section 26 G (5) purports to achieve, instead of being 
complete, is partial, This, however, does not take away from 
the effect of the second part of the sub-section, which enacts that 
“the mortgagor shall thereupon become entitled to possession 
of the mortgaged holding and he may, if he is not forthwith given 
possession apply to the Court or to a Revenue Officer to be 
restored thereto.” “Thereupon” in the context means, upon the 

(x) [1926] A. C. 482. l 
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expiry of the period specified immediately before, so that this part of 
the sub-section merely gives the mortgagor certain rights in land 
at the end of a certain period, Rights in land fall wholly io 
entry 21 of the Provincial Legislative List; therefore this part 
of the subsection, as distinct from this first part, can be subject 
to no limitations flowing from any “existing Indian law” in the 
concurrent field, the two fields being different. For the same 


reason, the proviso at the end of the sub-section must also continue ` 


to have full effect according to its tenor. The result is that the 
mortgagor's right to apply for restoration of possession under 
section 26 G(s) and the power of the Court under section 26 G(6) 
to make appropriate orders upon such an application are in no 
way affected, 

The Rule must therefore be made absolute ; the petitioners’ appli- 
cation must be granted and their possession of the mortgaged hold- 
ings restored tothem. There will be no order as to costs, 


It may at first sight seem very hard that a mortgage which was 
intended by the parties to extinguish only the interest on a loan 
of Rs, 1750 should have been given by law the effect of a “come 
plete usufructuary mortgage” extinguishing both principal and 
interest. Actually, in the present case at any rate, no such 
inference can safely be drawn, Itis true that the total quantity 
of land mortgaged was not large ; but it will be seen from one 
of the indemnity clauses that in the event of dispossession the 
mortgagee was entitled to recover interest at one anna per rupee 
per month, i. e. 75 per cent. per annum. In other words, the 
rent-free possession of the mortgaged property was estimated 


by the parties as equivalent to interest at 75 per cent. per annum, 


How far this was an over-estimate we have no means of judging, 
The mortgagee and his succerssors-in-interest have now in posses- 
sion for over sixteen years, so that for every Rs. roo lent, they 
have, on the above estimate, already recovered a sum of Rs. 1200 
a sum sufficient to liquidate the principal loan as well as to 
provide interest at a little under 70 per cent. per annum. In 
these circumstances, the wiping out of the loan can hardly p 
regarded in this particular case as a patent injustice. 


We certify in terms of section 205 (1) of the Government of 
India Act, 1935, that this case involves a substantial question of law 
as to the interpretation of that Act, 

Nasim Ali, J. :--I agree. 

P. Re Rule made absolute, 
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Before Mr. Justice B. K. Mukherjea and Mr. Justice 
A. S. M, Akram, 


KHOAJ JAMADAR 
a D. 
ABDUL SOBHAN KHAN. 


Usufructuary mortgage, covenants in—Construction of such mortgage — Docu- 
ment not a usufructuary mortga ge—Remedy of mortgagee in usufructuary 
mortgage—Fixing of time limit or Wadah, if affects the usufructuary 
mortgage—Bengal Tenancy Act, '( VIII of 1885 as amended by Act, IV of 
1928 ) section 26G, applicability of. 

“Ina usufructuary mortgage, the remedy of the mortgagee is only to remain 
in possession till the mortgage money is paid. There is no personal covenant on 
the part of the mortgagor to pay the debt and the mortgagee is not entitled-to a 
decree either for foreclosure cr for sale : WA 


Held : The fixing of a time limit or wadah and a covenant to repay the 
mortgage money in a usufructuary mortgage will not amount to a personal 
covenant and will not render the document an anomalous mortgage : 

Luchmeshar Singh v. Dookh Mochan Sha (1) and Manilal Ranchod v. 
Motibkat (2) referred to. 


A usufructuary mortgage among other clauses contained the following : 
cx =  * Tffor arrears of rent or any other reason the land is sold by 
auction and you are dispossessed of it then I will pay interest on the aforesaid 
amount at the rate of Rs. 2 per cent. per month till the date of payment. If 
I do not pay off the amount according to your demand, then you will be able to 
realise your money by auction sale of the property hereby mortgaged by the help 
of the Court etc,” 


Held, that the document is a mixed or anomalous mortgage. 


Under section 26G of the Bengal Tenancy Act the legislature has interfered 
to a great extent with the rights of a usufiuctuary mortgagee under existing law 
and as such the section should be strictly construed and the privilege should not 


“be extended toa case where the mortgagee does not come within the plain 


language of the section, 


Application for Revision under section 115 of the Code of Civil 
Procedure. 


Application under section 26G clause 5 of the Bengal Tenancy 
Act, 

The material facts will appear from the judgment. 

Mr, Abul Quasem ( No, ZZ) for the Petitioner. 

Mr. Khundkar Mohommed Hasan for the Opposite Party. - 


* Civil Revision Case, No. 1197 of 1940, against the order of A. F. M. 
Rahman, Esq., District Judge of Dacca, dated the 28th April, 1939, affirming on 
appeal the order of M, N. Mukherjea, Esq, Munsiff, Third, Court, eaneneen 
(Dacca), dated the 1oth January, 1929. 


(1) (1897) I. L. R. 24 Calc. 677. 
(2) (1911) Ia L, Rs 35 Bom, 288, 
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The judgments of the Court were as follows : 

- Mukherjea, J.:—This Rule is directed against an order 
passed by the Munsif, 3rd Court, Munshiganj, in a proceeding 
under section 26(G), clause (5), of the Bengal Tenancy Act. The 
order was affirmed in appeal by the District Judge of Dacca. The 
predecessor: in-interest of the opposite partyin the Rule executed 
a usufructuary mortgage bond in favour of the petitioner’s vendor 
on April 12, 1920, in respect of acertain occupancy holding to 
Secure an advance of Rs. 3co only. ‘lhe opposite party applied 
to the Munsif under section 26(G), clause (5), of the Bengal 
Tenancy Act for restoration of possession of the mortgaged pro- 
perty on the allegation that more than r5 years elapsed from the 
date of the registration of the instrument and consequently the 
consideration of the mortgage was extinguished. The application 
was allowed by the Munsif by his order dated January ro, 1939. 
There was an appeal taken by the mortgagee to the Court of 
the District Judge of Dacca which was dismissed after hearing 
on August 24, 1939. Itis conceded by the petitioner before us 
that the appeal was misconceived and was incompetent in law, 
and we have been asked to revise the order of the Munsif in 
exercise of our powers under section 115 of the Code of Civil 
Procedure, 

The substantial point that has been raised for our considera- 
tion is as to whether the mortgage in dispute was a complete 
usufructuary mortgage within the meaning of that expression in 
the Bengal Tenancy Act or was capable of taking effect as such 
under section 26 (G) (1) (a) of the Act. The material portion of 
the mortgage deed stands as follows: “This possessory mort- 


gage bond witnesseth—-I take from your Zahbil the sum Of Rs. 300 ' 


(three hundred) for the purpose of paying off the debt due to 
Srijukta Satyendra Kumar Chandra of Kamarbhog, by mortgaging 
to you one plot of arable land bounded and described asin the 
schedule below, which is held and possessed by us as a temporary 
Jama of ordinary Karsha jote right,...00..+-eereeeeeeand in lieu of the 
interest on the said amount, I give up possession of the schedule 
land to you. You will cultivate the land or have it cultivated 
and you will enjoy the crops that are grown, The due date 
(wadah) isthe month of Agrahayan, 1337 B. S. after you have 
enjoyed the aman paddy and I will redeem the land by paying 
off the principal amount. If I cannot pay up the amount by the 
due date then the land willremain in your possession till the 
date of payment and you will enjoy the produce of the land. I 
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will pay the rent of the landlord. If for arrears of rent or any 
Other reason the land is sold by auction and you are dispossessed 
of it then I will pay interest on the aforesaid amount at the rate 
of Rs. 2 p. c. (rupees two) per month till the date of payment. 
If I do not pay off the amount according to your demand, then 
you will te alle to realise your money by auction sale of the 
property hereby mortgaged by the help of the Court. If all 
your money is not recovered by sale of the mortgaged property 
you will be able to realise the amount from my immoyeable and 
moveable properticscccccccessessee ” 

The document cannot certainly rank as a complete usufructuary 
mortgage bond as defined in section 3, clause (3), of the Bengal 
Tenancy Act. It does not provide for the extinction of the loan 
together with the interest by realisation of profits from the land 
during the period of mortgage. The oniy question is whether it 
could take effect as a complete usufructuary mortgage bond 
under the provision of section 26 (G) (1) (a) of the Bengal Tenancy 
Act. That clause lays down that “Notwithstanding anything 
contained in this Act or in any other law or in any contract, 
every usufructuary mortgage subsisting on or after the first day 
of August, 1937, which was so entered into before the commence- 
ment of the Bengal Tenancy (Amendment) Act, 1928, shall be 
deemed to have taken effect as a complete usufructuary mortgage 
for the period mentioned in the instrument or for r5 years, 
whichever is less”. In the absence of a statutory definition of 
an usufructuary mortgage in the Bengal Tenancy Act itself it 
will be, we think, quite proper on our part to look to the defini- 
tion given in section 58(d) of the Transfer of Property Act. 
Under this section the essentials of an usufructuary mortgage are 
as follows: (:) the mortgagor delivers possession or expressly or 
by necessary implication binds himself to deliver possession of 
the mortgage porperly ; (2) the mortgagee retains possession 
until payment of the mortgage money ; (3) the rents and profits 
of the mortgaged property or any part of the same are received 
by the mortgagee in lieu of interest or in payment of the mort- 
gage money or partly in payment of the mortgage money. It 
will be seen therefore that in an usufructuary mortgage, properly 
so called, the remedy of the mortgagee is only to remain in posses- 
sion till the mortgage money is paid. There is no personal 
covenant onthe part of the mortgagor to pay the debt, and the 
mortgagee is not entitled to a decree either for foreclosure or 
for sale, 
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It is contended before us by the learned Advocate for the peti- 
tioner that the transaction in the present case is not an usufructuary 
mortgage as there is wadak or due date anda covenant to pay 
the mortgage money. There is alsoa provision for giving the 
mortgagee the right to have a decree for sale in respect of the 
mortgaged property in case of non-payment of the debt. Now, 
the stipulation in the bond thatthe mortgagor will receive back 
the property on payment of the money advanced after the reaping 
season in Agrahayan, 1337 B. S. is over, does not, in my opinion, 
amount to a personal covenant by the mortgagor to pay the money 
on the expiry of the due date. As was held in Luchmeshar Singh 
v. Dookh Mochan Jha (x), th at is merely a proviso for redemption. 
It fixes the minimum time within which the mortgagor can 
redeem, Section 62, clause (b), of the Transfer of Property Act 
pre-supposes such a term for payment of the sum advanced in 
a purely usutructuary mortgage. In Manilal? Ranchod v, Moti- 
bhai (2), a deed of mortgage with possession provided that the 
mortgagee was to enjoy the property in lieu ‘of interest for ten 
years and wasto be redeemed on the exipiry of the term by the 
payment of the mortgage money. It was held that the document 
created a purely usufructuary mortgage and there was no debt 
payable by the mortgagor to the mortgagee, which could be 
attached in execution of a decree against the latter, It seems to 
me that this view is sound and the mere fixing of a time-limit is 
not enough to show that the mortgage is an anomalous mort- 
gage. After fixing a wadah ora term for redemption the docu- 
ment provides that in case the amount is not paid by the due 
date the mortgagee will remain in possession of the property till 
the money is paid. This, in my opinion, negatives the idea of a 
personal covenant and shows clearly that in case of failure of the 
mortgagor to redeem the mortgaged proparty at the stipulated 
time the mortgagee’s only remedy would be to hold the property 
and go on possessing it till the mortgagor was in a position to pay 
back the debt. 

The next covenant is, that if by reason of rent sale or other- 
wise the mortgagee is dispossessed from the morigaged premises, 
the mortgagor wiil be bound to pay interest atthe rate of a per 
cent per month on the sum advanced. This may be held, in 
conformity with the view expressed in the case of Panchanan Mandol 
v. Saski Bhusan Pradhan (3), to be inthe nature of an indemnity 


(1) (1897) I. L. R. 24 Calc. 677. 
(2) (9911) L L. R. 35 Boma 288. 


(3) (1940) 71 C. L. J. 4773 44 Ç. W. N. 465. 
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ied clause which is to come into operation only if the arrangement 
10G: contemplated by the parties fails for any reason, and it is not. 


Khoaj Jamadar necessarily inconsistent with the document being construed as 
Abdul Sobhan Khan, 22 USufructuary mortgage bond. The clause that follows is parti- 
- cularly important, and in my opinion, the decision in the present 
MUnnETIER: 7. case hinges really on the interpretation which we ought to put 
upon tbis clause. The clause says that if the mortgagor does not 
pay off the mortgage money in accordance with the demand of 
the mortgagee the latter will be able to realise the money by 
auction sale of the property mortgaged with the help cf the 
Court. This clearly imports aright in the mortgagee to demand 
the mortgage money and a right of sale in default of payment. 
The contention of the opposite party is that this is to be taken 
along with the preceding clause, and the money could be deman- 
ded and adecree obtained only if there is dispossession of the 
property by rent sale or otherwise. If this contention is sound, 
the stipulation would be only a part of the indemnity clause and 
would not nocessarily alter the character of the mortgage. 

There are, however, two cbjections lo our accepting this con- 
tention of the opposite party as correct. In the first place, the 
previous clauss simply provides that in case of dispossession the 
mortgagee will be able to claim interest at 2 per cent per month 
on the sum advanced. It does not say anything about the mort- 
gage money being payable or demandable at once. The parties 
thought possibly that section 68 (d) of the Transfer of Property 
Act, which gave the mortgagee a statutory right to sue the mort- 
gagor for the money in such cases, was quite sufficient to safeguard 
his interest. 

In the second place, if this right of sale was given only when 
there was dispossession from the property by reason of rent sale 
it is difficult to say why the mortgagee should insist upon a decree 
for sale in respect of*the property itself, which exyfothest was 
lost to the mortgagor. Here again the stipulation does not read 
like an indemnity clause and it is certainly not on the lines 
indicated in section 68 of the Transfer of Property Act. It may 
be said that this clause is inconsistent with the one occurring in 
the previous part of the document which provides that in default 
of exercising his rights of redemption within the stipulated period 
the mortgagee would go on holding the property till the mortgagor 
was in a position to pay the money. Itseems to me that the 
document is and can fairly be construed to be a mixed or 
anomalous mortgage. It gave the mortgagee not only the rights 
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of. the usufructuary mortgagee. but those of a simple ‘mortgagee 
as well. The first part of the dccument sets out all the incidents of 
an usufructuary mortgage, but the latter part purports to introduce 
certain elements of asimple mortgage and allows the mortgagee 
to demand the money after the due date and to have a decree 
for sale in respect of the mortgaged property. In my opinion 
the subsequent portion creates certain additional and independent 
rights which could entitle the ‘mortgagee, if he so chooses, to 
institute a suit for sale of the mortgaged property and this is not 
dependent on the contingency of the mortgagee being dispossessed 
from the property. The document is indeed clumsily drawn 
up and is rather of a dubious character, But we must remember 
that under section 26 G of the Bengal Tenancy Act the Legis- 
lature has interfered to a great extent with the rigbts of an 
usufructuary mortgagee under the existing law. The section in 
our opinion should be construed strictly and the privilege should 
not be extended to a case where the mortgege does not come with- 
in the plaia. language of the section. 

Accordingly, the Rule is made absolute, the order of the Munsif 
is set aside and the application of the mortgagor for restoration of 
the mortgaged property dismissed. 

We make no order as to. costs. either in ia Court or in the 
Court below. 

Akram, J. s—lI agree. 

P. R Rule made absolute, 


Before Mr, Justice B, K. Mukherjea and Mr, Justice 
A S. M, Akrati 
PRAFULLA CHANDRA GOPE 
v, 
SOARU MAHOMMAD AND OTHERS.# 
Usufructuary mortgage, construction of— Bengal Tenancy Act {IV of 1928), 
section 26G clause (5)—-Mortgage bond including both occupancy holding 


and Niskar land—Mortgagor, if entitled to recover possession of raiyati 
lands. 


*Civil Revision Case No. 33 of 1940, against the order of A, G, Chatterjee, 
Esq. Munsiff of Jalpaiguri, dated the roth June, 1939, 
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A usufructuary mortgage bond besides other-clauses contained the following 
"+ * * May not God ordain it so, butif on account, of our laches or 
for any other reason the productivity of the mortgaged land decreases or our 
acts partially hamper your collection, for the same we shall be entirely 
responsible. If on that account at the end of Khai Khalasi period your 
dues of Rs. 4500 have not been realised in that case for the balance, out of 
the said Rs. 4500 that will be due, we shall be liable and in our absence our 
heirs will be liable for the same” ; 

Held, that inspite of the aforesaid “covenant the transaction would be a 
complete usufructuary mortgage. 

Section 26 G (3) of the Bengal Tenancy Act interferes toa great extent 
with the rights of the usufructuary mortgagee when the property mortgaged 
is an occupancy holding. In such cases on grounds of policy the legislature 
has thought proper to give a statutory right to the mortgagor to recover posses- 
sion of the mortgaged property which is in the possession of the mortgagee 
after the lapse of 15 years from the date of registration, 

Effect must be given to the plain words of the section. Whatever other 
rights the mortgagee may have with regard to the properties other than the 
occupancy holdings which are included in the mortgage the mortgager must 
be allowed to recover possession of the occupancy holdings in accordance 
with the provision of section 26 G of the Bengal Tenancy Act. 


When a mortgage bond included both raiyati holdings and Niskar lands, 
the mortgagor though not entitled to get back the Niskar lands was entitled 
to recover possession of the raiyati lands under section 26 G f5) of the Bengal 
Tenancy Act. 

Application for Revision under section 115 of the Code of 
Civil Procedure. 


Application under section 26 G (5) of the Bengal Tenancy Act. 
The material facts will appear from the judgment. 

Myr, Sanat Kumar Chatterjee for the Petitioner. 

Mr. Binayak Nath Banerjee for the Opposite Party. 

The judgments of the Court were a follows ; 


Mukherjea, J. s=This Rule is directed against an order of 
the Munsif at Jalpaiguri dated roth June, 1939, allowing an appli- 
cation of the opposite parties mortgagors under section 26 G(s) 
of the Bengal Tenancy Act. 


There was an appeal taken against the order to the Court of 
the District Judge at Jalpaiguri, but the Subordinate Judge, who 
heard the appeal, held and in our opinion rightly, that the appeal 
was incompetent. Mr. Chatterjee who appears in support of the 
Rule has raised three points for our consideration. It has been 
contended in the first place that the mortgage was not an usufruc- 
tuary mortgage but an anomalous one, andas such did not come 


Von, 71.) mica couki. 


within the purview of séction 26 G (5), Bengal Tenancy Act. The 
second point takeri is that the mortgage bond not being in res- 
pect of occupancy holdings merely but having included per- 
manent tenures as well, it could not be split up and restoration 
of possession allowed so faras it related to occupancy Jotes, It 
is urged in the third place that the mortgagors themselves being 
in possession of the mortgaged property as Adihars under the 
Mortgagees, were not competent to apply for restoration of 
possession, 

_ As regards the first ground, we must say that the mortgage 
bond is not at all clearly worded and it is somewhat difficult to 
ascertain what exactly the intention of the parties was. It is 
described as a Khai Khalasi mortgage deed, and certain tenures 
and occupancy holdings were mortgaged by the opposite parties’ 
predecessors to secure an advance of Rs. 4500 only. The mort- 
gagee was to remain in possession of the properties and enjoy 
the rents ani profits fora period of fifty years from the date of 
the bond. It is recited in the document that the net profits 
accruing from the property would be about Rs. 403 and odd and 
deducting from that Rs. 333 on account of establishment charges 
and interest on the money lent, there would remain a surplus of 
Rs. 70 which would be appropriated by the mortgagee towards 
the payment of the mortgage debt. The contemplation of the 
parties undoubtedly was that under normal conditions it would 
be sufficient to wipe off the loan together with interest, If the 
matter stood there, we would have no hesitation in holding that 
it was a complete usufructuary mortgage as defined in section 3 (3) 
of the Bengal Tenancy Act. The document however added a clause 
which reads as follows :— 


“May not God ordain it to so, but if on account of our laches 
or for any other reason the productivity of the mortgaged land 
decreases or our acts partially hamper your collection, for the 
same we shall be entirely responsible. If on that account at the 
end of Kéai-Kkalasi period your dues of Rs. 4500 have not been 
realised in that case for the balance, out of the said- Rs, 4509 that 
“will be due, we shall be liable and in our absence our heirs will be 
liable for the same.” 

The question before usis asto whether the stipulation men- 
tioned above alters the nature of the mortgage ? Now the primary 
intention of the parties is, as I have said already-that the morte 
gagee would repay himself out of the rents and profits of the 
property and on a calculation of the normal income from these 
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properties, the period of 5o years was fixed and that was consi- 
dered sufficient to extinguish the loan. The subsequént clause 
in my opinion was a personal covenant on the part of the mort- 
Bagor to compensate the mortgagee in case owing to loss of 
fertility of the land or similar other reasons, the profits fell short 
of the expected amounts. In the event of that contingency the 
mortgagor undertook personally to make good the deficiency 
from his own pocket, This was in the nature cf a contract to 
indemnify or compensate the mortgagee in the event of his not 
being able to realise the entire profits and this in my opinion 
was quite outside the mortgage transaction, the creditor being 
given no right as a morigagee with regard to this amount of money 
and not being allowed to have a decree either for foreclosure or 
for sale. In my opinion the transaction is a complete usufructuary 
mortgage in spite of the covenant and hence attracted the provi- 
sions of section 26 (G) (5) of the Bengal Tenancy Act. The first 
contention raised by Mr. Chatterjee fails, 

As regards the second point it is not disputed that in respect 
of the tenure which is covered by the morlgage the mortgagor 
was not entitled to recover possession under section 26 G (5). 
Mr. Chatterjee argues that if the claim tor possession of the 
occupancy holding is allowed the -result will be to split up the 
mortgage and allow piecemeal redemption which law forbids. It 
is true that a mortgage security is indivisible and a mortgagee 
can refuse to be redeemed with regard to a portion of the mort- 
gaged property on payment of a proportionate share of the 
mortgage debt. But it must be remembered that section 26 G (E), 
Bengal Tenancy Act interferes to a great extent with the rights 
of the usufructuary mortgagee when the property mortgaged is 
an occupancy holding. In such cases on grounds of policy the 
legislature has thought proper to give a statutory right to the 
mortgagor to recover possession of the mortgaged property which 
is in possession of the mortgagee, after the lapse of 15 years from 
the date of registration, [Effect must be given we think to the 
plain words of the section, Whatever other Tights the mortgagee 
may have with regard to the properties other than the occupancy 
holdings which are included in the mortgage, the mortgagor 
must be allowed to recover possession of the occupancy holdings 
in accordance with the provision cf section 26 (G) of the Bengal 
Tenancy Act. If the contention of Mr, Chatterjee is accepted 
the result will be that the operation of the section could be 
rendered completely nugatory by including one piece of Niskar 
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land or Mokarari Jote in the mortgdge bond. If hag béen held 

~by a Division Bench of this Court in Civil Revision Case 
No. ro6o of 1939 that when a mortgage bond included both 
raiyati holdings and Niskar lands, the mortgagor, though not 
entitled to get back ‘the Niskar lands was entitled 10 recover 
possession of the raiyati lands under section 26 G(5) We think 
that this view is correct and we are unable theretore to accept the 
second contention of Mr. Chatterjee as sound, 

The last point taken by him has really got no substance. 
The opposite parties are in possession only as Adhiars. They 
are either labourers or tenants and in either case theit posses- 
sion is in law the possession of the mortgagee. They can 
certainly claim to be restored to possession of the properties in 
their own right. 

The result is that we aischarge the Rule, There will be no 
order for cos ts. | 


Akram, J. t—1 agree. 
Pa Ra Rule discharged. 


APPELLATE CIVIL. 


Before Me Justice B. N, Rau, 
NUR AHAMED AND OTHERS. 
2. 
RASIK CHANDRA MOHAJAN AND OTHERSÉ 


Bengal Tenancy Act (VHH of 1885 as amended by Act KIH B. C. of 1930), 
section 52, sub-section (1A)—Enquiry, if obligatory -- Amending Act passed 
after disposal of a suit, if and when retrospective. 

Sub:section (1A) inserted in section 52 of the Bengal Tenancy Amendment 
Act, makes certain enquiries obligatory upon the Court, the result of which is 
to create a conclusive presumption that there has in fact been no increase in 
the area of the teaure in question. Without such enquiries a claim for enhance- 
ment under section 52 of the Bengal Tenancy Act cannot be decreed, 


When an amending Act is passed by the legislature after the disposal of a suit 
by the trial Court but during the pendency of the appeal, the question whether 
it has retrospective effect, is always a question of construction : 


*Appeal from Appellate Decree No. 601 of 1998, against the decree of 
Babu Keshab Chandra Sen, Subordinate - Judge, Second Court, Chittagong, 


dated the sth June, 1937, modifying that of Babu Abani Bhusan Ganguly, 


Munsiff, 4th Court, Chittagong, dated the 8th of February, 1937. 
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New Brunswick Railway Co. v, British and French Trust Corporation (1) 
referred to. l 
The language of section 3 of the Bengal Tenancy Amendment Act is inten- 
ded clearly to have retrospective effect so as to affect pending suits. 
Appeal by the Defendants, 
Suit for recovery of arrears of rent. 
The material facts will appear from the judgment. 
Mr. Imam Hossain Chowdhury for the Appellants. 
Mr. Nripendra Chandra Das for the Respondents. 


Cc. A. V. 


The judgment of the Court was as follows: 

This is an appeal by the defendants in a suit brought by the 
plaintiffs for recovery of arrears of rent of an Etmam or under-tenu- 
re at Rs, 12-12 per year for the years 1341 and 1342 B. S. together 
with enhancement of rent under section 52 of the Bengal Tenancy 
Act with effect from the commencement of the period in suit, 
The trial Court decreed the suit at the unenhanced rate of 
Rs, 12-12 per year and dismissed the claim for enhancement. On 
appeal the Subordinate Judge allowed the claim for enhancement 
and decreed the suit in full This appeal is only against the 
enhancement allowed by the Subordinate Judge, 


The main grounds taken in appeal are two: (1) that on the 
findings of the Court below, it cannot be said that the land held 
by the appellants is in excess of the area for which rent has been 
previously paid by them and (2) that in view of the Bengal 
Tenancy (Second Amendment) Act, 1939, the claim for enbance- 
ment under section 52 of the Bengal Tenancy Act cannot be 
decreed without certain additional enquiries which have been 
made compulsory by the amending Act. The amending Act 
provides that in determining in a suit under section 52 whether 
there has been an increase in the actual area of the tenure or 
holding, the Court shall enquire whether the present areas of 
other tenures or holdings in the vicinity which were settled at or 
about the same time or on the same standard of measurement as 
the tenure or holding in suit show increases in area compared 
with the area originally settled similar to that alleged in respect 
of the tenure or holding in suit and if such increases are found 
to exist it shall be presumed that there has been no increase in 
the area of the tenure or holding in suit since the rent previously 
paid was settled. The amending Act came into force on August, 

(t) [1939] A. C. 1 


ha 
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£4, 1939, after the Subordinate Judge had disposed of the appeal 
before him, nevertheless, it is said, section 3 (1) (a) of the 
amending Act; makes its provisions applicable to the present suit. 
There have, of course, been no such enquiries in this suit as are 
required by the new sub-section. 

As regards the first of these points the finding of the trial 
Court was that some lands of another Etmam or under-tenure 
had been wrongly included inthe disputed tenancy. In arriving 
at this finding the Munsif relied upon a comparison of the 
Cadastral Survey and Revisional Survey Maps. He considered 
that Plots 2484, 2360, 2513, 2489 of the Cadastral Survey (1898) 
fell wholly or in part in Plots 2020, 1746, 1898, 1899, 1921, 2009, 
2010 and 2011 of the Revisional Survey (1931), The above 
Cadastral Survey plots were recorded at the time of that Survey 
as appertaining to another Etmam created by Ext. A, whereas 
the corresponding plots of the Revisional Survey have been 
recorded at the latter Survey as- appertaining to the disputed 
tenancy created by Ex. r. The Munsif was therefore not satis- 
fied that excess area disclosed by the Revisional Survey in the 
disputed Etmam was not in reality part of the other and neighbour- 
ing Etmam for which rent was -already being paid. On this 
aspect of the case the Subordinate Judge’s findings are not clear. 
He Goes not appear to have reversed the Munsit’s findings, al- 
though he has allowed the claim for enhancement. Indeed, he 
appears to admit that there may have been some confusion s 
“There may have been a confusion in this sense as between the 
Cadastral Survey and the Revisional Survey that there has not been 
complete consistence between them in showing exactly the same 
lands as appertaining to the same tenancy. Having regard to the 
facts of this case I do not see why the plaintiffs should be driven to 
another suit, etc., etc.” In this state of findings, it is impossible 
to uphold the decree allowing the claim for enhancement under 
section 52 of the Bengal Tenancy Act. 

The appeal therefore succeeds on the first ground alone, but 
in addition there is the other ground which would make the decree 
untenable at least without further enquiries. Section 3 of the Ben- 
gal Tenancy (Second Amendment) Act, 1939, which came into 
force on August, 24, 1939, makes the amendments inserted in 

section 52 of the Tenancy Act by the amending Act applicable, 
subject to such conditions as may be prescribed, to all suits under 
clause (a) of sub-section (r) of that section which were pending on 
the date of commencement of the amending Act, that isto say, on 
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August 24, 1939, The suit brought by the plaintiffs was, as will 
be explained presently, a suit under section 52(1)(a) of the Bengal 
Tenancy Act and it was still pending on August 24, 1939, in the 
sense that a second apreal had been preferred on November 8, 
1937 and had not yet been disposed of. The result is that by vir- 
tue of sub-section (1A) inserted in section sz by the amending Act, 
certain enquiries are obligatory, and the result of those enquiries 
may be to create aconclusive presumption that there has in fact 
béen no increase in the area of the Etmamin suit. There have 
been no such enquiries here. 

The Advocate for the respondents has attempted to meet this 
difficulty by contending that the claim for enhancement was not 
really under section 52 of the Bengal Tenancy Act, but was based 
upon the stipulation in the lease Ext. 1, by which the Etmam was 
created. Whether this alters the legal position in any material 
respect or not, there is no doubt that the claim has all along been 
treated as being under section 52 of the Bengal Tenancy Act. The 
trial Court judgment describes the suit as being for recovery of rent 
together with “enhancement of rent under section 52 of the Bengal 
Tenancy Act.” The first point for decision in the case is described 
in the same judgment as being : “Can the plaintiff get any enhance- 
ment of rent under section 52 of Bengal Tenancy Act in this suit 
as it is framed?” When the claim was disallowed, the plaintiffs 
preferred an appeal to the District Judge and the first paragraph of 
their Memorandum of Appeal ran: “The abovenamed plaintiffs 
appellants being highly aggrieved and dissatisfied with the decision 
of the Sadar Munsiff, 4th Court, decreeing the plaintiffs’ suit in part 
and disallowing plaintiffs’ claim for additional rent under section 52 
of Bengal Tenancy Act, etc, etc., beg to prefer this appeal on the 
following amongst other grounds.” Ihave examined the original 
lease Ext. r and have found that although it provides for a sepa- 
rate settlement for excess lands, it mentions norate of assessment. 
for the excess so that the plaintifs had to invoke the aid of sec- 
tion 52 (5) of the Bengal Tenancy Act, if they were to ‘make an 
ascertainable claim for enhancement. For all these reasons I have 
no doubt that the claim made by the plaintiffs in this suit was under 
section 52 (1) (a) of the Act. 

Where an amending Act is passed by the Legislature (as in 
this case) after the disposal of the suit by the trial Court, but 
during the pendency of an appeal, questions may arise as to 
whether the Act is clearly retrospective and intended to affect 
pending actions, It is always a question in each case whether the 
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Act can be construed as having such effect [ New Brunswick 
Railway Co. v, British & French Trust Corporation (1) ], In the 
e present instance the language of section 3 of the amending 
Act leaves no doubt on this point, The amending Act was 
intended clearly to have retrospective effect and to affect pending 
Suits, 

The appeal therefore succeeds on both points and must be 
allowed, The decree of the lower Appellate Court is set aside ; 
but in the special circumstances of the case, each party will bear 
its own costs throughout. Leave to appeal under section 15 of the 
Letters Patent is refused. 
P. R, 


(1) [1939] A. C. 1 (33). 


Appeal allowed, 


CRIMINAL REVISION. 


Before Mr. Justice A. Gi R. Henderson and Mr. Justice 
N. A. Khundkar, 


SRI NARAYAN AND ANOTHER 
Ue wg 
MOHAMMAD ABU SALEH.* 


Trade mark, counterfeit ofIndian Penal Code (Act XLV of 1860), Sections 
109, 486- Questions for consideration in counterfeit trade marks—Convic- 
tion under main charge—Further conviction for abetment, tf warranted, 


Labels associated with the goods of a person in the market and used by 
him for a period of about six years would be ‘trade mark’ within the meaning 
of section 478 of the Indian Pena! Code. 


It is not necessary for the purposes of section 486 of the Indian Penal Code 
that the mark in question should be the exclusive property of any body. 


With reference to the provisions of section.486 of the Indian Penal Code, 
the only question for consideration is whether the mark in question has come 
to be identified with the merchandise of the person using the mark as to be 
‘regarded as a distinctive mark to denote that particular merchandise, 


To prove one trade mark as an imitation of the other, it is not necessary 


that there should be a resemblance in every case. It is sufficient if the resem- 


*Criminal Revision Cases Nos. 4 and 5 of 1940, against the order of conviction 
and sentence passed by S. Wajid Ali, Esq., Third Presidency Magistrate, 
Calcutta, dated the 22nd December, 1959. 
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blances are of such a nature as to be calculated to mislead an unwary purchaser | 
Emperor v, Tapidas Durlabhdas (i) and Hecla Foundry Company and others v. 
Walker Hunter_&_Co. (2) referred to. 


The mere fact that labels more or less similar to that of the complainant 
are used by others for the purpose of marking packets of Biris which are not 
the manufacture of the complainant is no answer to the charge made against 
the petitioners (accused). 

When an accused has been convicted on the main charge under section 486 
of the Indian Penal Code, a further prosecution for abetment under section 109 
of the Indian Penal Code is unwarranted, , 

Application for Revision under sections 435 and 439 of the Code 
of Criminal Procedure. ii 

The material facts will appear from the judgment. 

Messrs. Carden Noad, Hiralal Ganguly and Sudhir Chandra 
Chowdhury for the Petitioners. 

Messrs. N. K. Basu, Probodh C handra pene and Bireswar 
Chatterjee for the Oppcsite Party, 

= judgments:of the Court were as follows : 

Criminal Revision 4 of 1940. 


Khundkar, J. t—This is a Rule calling upon the Chief Presi- 
dency Magistrate of Calcutta and the complainant opposite party to 
show cause why the convictions and sentences passed on the 
petitioners should not be set“aside. “ 

The petitioners ‘have been convicted of an offence under section 
486 of the Indian Penal Code. The case for the prosecution was 
that they were selling in the market packets of Siris to which 
were attached two libela which are counterfeits of labels empl oyed 
as a distinctive mark of ‘6j7is of which the complainant. was the 
manufacturer. 

In support ‘of the Rule, it ‘has been argued by Mr.‘Carden 
Noad firstly, that the labels which are associated with the goods 
ofthe complainant are not trade marks, Now, the definition of 
a trade mark ‘as contained in section 478 of the Indian Penal Code 
is in the following terms; 

“A mark used for denoting that goods are the manufacture or 
merchandise of particular person is called a trade mark.” 

Upon the evidence in the case and the learned Magistrate’s 
findings, the complainant has been using his labels from the year 
1933 and these labels have come to be associated in the market 
with his goods. The labels of the ane are therefore 
undoubtedly a trade mark, 


(1) (1507) 9 Eom. L, R. 732. (2) (1898) 14 App. Cas, 550. 
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This brings us to the second argument advanced by Mr. 
Carden Noad. His contention is that the complainant had no 
exclusive right to the labels. which he claims as his. It seems 
to us that this contention is based upon a misconception. ‘For 
the purposes of section 486, it is not necessary that the mark in 
question should be the exclusive property of any body. What- 
ever may be the law with regard to such matters as copyright or 
patents, there can be no question that the only consideration 
which is of importance with reference to the provisions of section 
486 is whether the mark in question has come to be so identified 
with the merchandise of the person using the mark as to be 
regarded in the: market as a distinctive mark to denote that parti- 
cular merchandise. Tne Magistrate has so found and his finding 
is amply supported by the evidence. 

Inthe third place, it ‘has been contended that in any event 
the labels which were attached to the di7fs which the accused were 
selling were not counterfeits of the complainant’s labels. Counter- 
feiting has been defined in section 28 of the Indian Penal Code 
in the following way : l 

“A person is said to ‘counterfeit? who causes one thing to 
resemble another thing intending, by means of that resemblance 
to practise deception, or knowing it to be likely that deception will 
thereby be practised. : 

“Explanation 1.—It is not essential to’ counterfeiting that 
the imitation should be exact. 

“Explanation a—=W hen a person causes one thing to resemble 
another and the resemblance is such that a person might 
. be deceived thereby, it shall be presumed, until the contrary is 
proved, that the person so causing the one thing to resemble the 
other thing intended by means of that resemblance to practise 
deception or knew it to be likely that deception would thereby 
be practised.” 

The .complainant’s labels and those which the petitioners are 
convicted of having used are before us. They each consist of 
two slips of coloured paper bearing certain figures and words 
which are partly in the vernacular and partly in English. Looking 
at'these labels side by side, we find the resemblance between 
them to be remarkable to a degree. The get-up and general 
appearance of the labels of the accused are so similar to those 
of the complainant that it is only bya close scrutiny that the 
differences, such as they are, can be detected. We have no 
doubt in our minds that the class of persons to whom Jrvis are 
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1940, labels into supposing that the goods that they were purchasing 


H » ° á 
Sri Narayan were those of the complainant, The question is really a question 
i = ‘Ab of fact and it isconcluded by the Magistrate’s findings. It is 
a Saleh. “not necessary in the present case to lay down any proposition of 
T law regarding the extent of similarity necessary to establish that 


Khundkar, F. , h ; A f 
na 44 one article is the counterfeit of another, but if authority were 


needed upon such a question I would refer to the case of Emperor 
v. Zapidas Durlabhdas (1). In that case it was clearly laid down 
that in order to prove that a trade mark is an imitation of the 
other, it is not necessary that there should be a resemblance in every 
case. It is sufficient if the resemblances are of such a nature as to 
be calculated to mislead an unwary purchaser, Again in the 
words of Lord Herschell in the case of Hecla Foundry Company 
and others v, Walker Hunter & Co, (2) :— 


“It seems to me therefore, that the eye must be the judge in 
such a case asthis, and that the question must be determined 
by placing the designs side by side, and asking whether they 
are the same, or whether the one is an -obvious imitation of 
the other.” 

Finally, Mr. Carden Noad has referred to the fact that labels 
similar in size, shape and colour are commonly used in the market 
in connection with the sale of packets of divis, This contention, 
in our judgment, has no bearing whatever upon the question 
which we have to decide inthiscase. It may or may not be 
that the use by dealers of labels of the kind to which Mr. Carden 
Noad has made reference would amount to an offence. But the 
mere fact that labels more or less similar to that of the com- 
plainant are used by others for the purpose of marking packets 
of divis which are not the manufacture of the complainant is no 
answer to the charge made against the petitioners in the present 
case. 

Upon the evidence and the findings of the learned Magistrate, 
no less than upon a comparison of the complainant's labels with 
those of the accused, we are satisfied that the conviction of the 
petitioners must be upheld. ` 

Upon the question of sentence, however, we think that the 
ends of justice will be satisfied if we reduce the sentence of ime 
prisonment passed upon petitioner No, r to the period already 
undergone. The sentences of fine in the case of both the petis 


(1) (1907) 9 Bom L., R. 732. (2) (1889) t4 App, Cas. 540 (355). 
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tioners as also the order of compensation will, however, stand. 
Petitioner No. 1 must surrender to his bail to pay the fine. 


Criminal Revision Case No. 5 of 1040. 


The two petitioners have been convicted under section 485 
read with section rog of the Indian Penal Code upon the allega- 
tion that they abetted two other persons—Phanindra Mohan 
Banerji and Tarak Das Roy—who were charged with being in 
possession of instruments for the purpose of counterfeiting the 
complainant’s trade mark, 


Those two persons were put upon their trial for an offence 
under section 485 of the Indian Penal Code along with the peti- 
tioners but they were acquitted, and this Rule calls upon the 
learned Chief Presidency Magistrate, Calcutta and the opposite 
party to show cause why the conviction of the petitioners and 


the sentences passed upon them for the offence of abetment should 
not be said aside. 


Upon reading the learned Magistrate’s judgment in this case 
we found it difficult to discover what the case for the prosecution 
was. We have been informed by Mr. N. K. Basu, who appears 
on behalf of the complainant opposite party to oppose this Rule, 
that the prosecution made the following allegations: The two peti- 
tioners placed with the two accused, who have been acquitted, 
an article described as a Litho Stone from which certain labels 
which were trade marks of the complainant’s goods were to be 
counterfeited. They instructed those two persons who are printers 
to make certain alter ations in that instrument and to print certain 
labels from the die as altered. The alteration was such as to 
make the labels finally printed a clear counterfeit of the labels 
of. the complainant. We have not ‘found it possible to gather 
such a case from the somewhat sketchy judgment of the learned 
Magistrate. The charge against the accused persons embraced 
.for some reason best known to the prosecution, two counts. The 
first related to the printing of the complainant’s labels and the 
second to the counterfeit labels. The material finding of the 
Magistrate is contained in one short sentence which is as 
follows ; 

“Accused 3 and 4 at whose instance the articles were prepared 


are found guilty under saction 485 read with section 109, Indian 
Penal Code.” 


We do not Know to which count of the charge this finding 
relates, It is impossible to discover from the Magistrate’s judg- 
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ment whether he was convicting the petitioners in respect of certain 
labels printed by the other accused which were admittedly the 
trade mark of the complainant, or whether he was convicting them 
with reference to the counterfeit labels large numbers of which also 
were proved to have been printed. 


The two petitioners are the persons who were convicted of an 
offence under section 486 of the Indian Penal Code ard with 
which conviction we have dealt in Criminal Revision No.4 of 
1940. In all the circumstances of the case, we are inclined to 
think that the further prosecution of these petitioners for an offence 
under section 485 read with section 109 was, to say the least, 
uncalled for. 


The convictions and sentences passed upon the petitioners in 
this case are set aside and it is directed that they be acquitted. 
Petitioner No. 1 will be discharged from his bail, 

Henderson, J.:-—-I agree that the Rules must be made 
absolute to this extent and have little to add. 


The question whether the complainant’s labelis a mark used 
for denoting the goods of the manufacturer of his firm or whether 
itis the sort of thing which is used by every body dealing with 
divis in the market is a matter of evidence and a question which 
the Magistrate had to decide. There was evidence in support 
of his conclusion and it is impossible for us to interfere in 
revision. 

In the second case in which the petitioners were convicted of 
abetment there has been so much confusion that it would be 
quite impossible to uphold the conviction. The prosecution was 
in connection with two dies which were found in the printing 
press belonging to the principal accused. One die was of the 
complainant’s label and the other of the petitioners’ label. It 
appears that the prosecution theory is that the former was made 
for the purpose of enabling the other die to be made. The other 


die, of course, was used for printing the petitioners’ labels, 


I am bound to say that I cannot understand what useful pur- 
pose the prosecution thought was being served by having two 
charges. The charge in relation to the petitioners’ die was obviously 
quite enough. ; 


There is really no evidence which would support the prosecu- 
tion case with regard to the complainant’s die, I myself do not 
quite see how the printing of the petitioners’ labels will in any 
way be assisted by the fact that the complainant’s die was given 


VoL, 71.] HIGH COURT, 


to the press. Whether it was there for the purpose suggested 
by the prosecution or whether other unknown persons were 
using it for printing copies of the complainants label cannot be 
anything more than a matter of speculation, 

It is, of course, quite easy to say that somebody in connection 
with the petitioners’ firm must have been responsible for ordering 
the printing of their label. On the prosecution evidence, it is 
impossible to say which of the two petitioners, if either, was guilty. 
The learned Magistrate has convicted. them upon the defence 
evidence given by the principal accused. This, of course, was 
entirely without justification. If the prosecution wished to use 
this evidence, they should have tried the abettors separately and 
then used the defence witnesses as prosecution witnesses against 
the abettors so that the petitioners might have been able to cross- 
examine them. 

There is a further confusion in the actual order recorded. We 
do not know whether the petitioners have been convicted of both 
the charges or one only and on what charge this sentence has 
been imposed, It might, of course, be possible for the petitioners 
to be legally convicted on a re-trial, I should certainly not 
agree to any such course. Once they ‘have been convicted on 
the main charge under section 486, there was absolutely no point 
in prosecuting them again on this alleged abetment. I further 
desire to say that, in my Opinion, they ought not to have been 
imprisoned when it has not been shown that they have already 
been punished for this offence, 


P R Kule in Cr. Kev. Case No. 4 discharged 
and Rev, Case No, &.made absolute, 
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Before Mr. Justice A. S. M. Akram, 
RANI BASANTA KUMARI DASI AND OTHERS 


De 
JNANENDRA NATH GHOSH AND OTHERS.* 


Indian Evidence Act (1 of 1872), sections 13, 21 (1) and 35—Certified copy of 
register of rent suits, if admissible—Entry in suit register at the instance 
of aparty tf can beused as admission against another who subsequently 
acquired his interest—Sale certificate, if an instrument of transfer and if 
admissible in evidence—Bengal Tenancy Act (VII of 1885), section IBA. 


A certified copy from the register of rent suits containing various entries in 
a tabular form is admissible under section 35 of the Indian Evidence Act as 
written by a public servant in the discharge of public duties, But an entry in a 
suit register made in connection with a suit brought by a person against his tenant 
cannot be used as an admission against one who has subsequently acquired the 
interest of such person under section 21 subsection (1) of the Evidence Act. 

A sale certificate is admissible in evidence under section 13 of the Evidence 
Act as a transaction by which the right to possession of a plot of land as 
constituting the tenancy was recognised, 

A sale certificate is not an instrument of transfer by a tenant to attract the 
operation of section 18A of the Bengal Tenancy Act. 

Appeal by the Plaintiffs, 

Suit for recovery of arrears of rent. 

The material facts will appear from the judgment. < 

Messrs. Gopendva Nath Das, Biraj Mohan Rep, Ramendra ` 
Mohan Chatterjee and Jogesh Chandra Roy for the Appellants, 

No one for the Respondents. i 

The judgment of the Court was as follows : 

This is an appeal by the plaintiffs against the decision of the 
District Judge of Jessore confirming the decision of the Munsif of 
Magura in a suit for recovery of arrears of rent from 1340 to 1343 
B. S. at a Jama of Rs. 20-6 per year and for cesses and damages, 

The case of the plaintifs was that they were the Zemindars, 
that under them were the Patnidars and that under the Patnidars 
were the Dar-patnidars, the immediate landlords of the holding 
bearing the Jama of Rs. 2c-6 aforesaid. That the Patnidars auction- 
purchased the. Dar-patni interest in November 1927 and the 
Zemindars auction-purchased the Patni interest in May 1933 ; that 

*Appeal from Appellate Decree No. 590 of 1938, against the decree of T, H. 
Ellis, Esq., District Judge of Jessore, dated the 14th January, 1998, affirming that 
of Nirod Lal Shome, Esq, Munsiff, 1st Court, Magura, dated the 4th 
August, 1937. 
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the Zemindars thus became the direct landlords of the aforesaid 
holding ; that the holding comprised the lands of Khatian No. 228 
Only of Mouza Bhowanipur for which the rent claimed had fallen 
into arrears as aforesaid. Defendants Nos. S, 15, 16, and 17 
alone contested the suit and their plea fnter aa was that there was 
only one holding bearing a Jama of Rs. 2¢-6 not only for the 
Khatian No. 228 of Mouza Bhowanipur but also for the Khatian 
No. 260 of Mouza Balavadrapur and for the Khatian No. 496 of 
Mouz2 Jasamantapur and that there was no arrears of rent due, 

The learned Munsif found that the three Khatians constituted 
One Jama as alleged by the defendants but that the rent for the 
year 1340 B, S. only had been paid and upon those findings he 
decreed the suit partially. 

The plaintiffs thereupon appealed but without success, They 
then brought the present Second Appeal to this Court. 

No One app ears for the respondents. 

The only point that has been raised before me on behalf of the 
appellants is that the Courts below committed an error of law in 
admitting two documents Exts. C and D into evidence and in rely- 
ing upon the same, 

Ext. C is a certified copy from the register of rent suils and 
contain various entries in a tabular form. This register, in my 
opinion, would be admissible under section 35 of the Evidence Act 
as written by a public servant in the discharge of his official duty. 
The question, however, is whether the entry in it made in connec- 
tion with rent suit No. 1390 of 1930 instituted by the Dar-patnidars 
and others against the predecessnr-in-interest of the contesting de- 
fendants containing the following particulars—For arrears of rents, 
cesses, damages and interests of a Jama of Rs. 20-6 in village 
Bhowanipur etc. for the years 1333-34 B. S, section 148 of the 
Bengal Tenancy Act; khatians Nos. 228, 496 and 260”—was ad- 
missible in evidence on behalf of the defendants. 

In my opinion, the above statement made by the Dar-patnidar 
in 1930 subseq uent to the auction sale of the Darpatni interest in 
1927 could not be treated as relevant admission and proved against 
the present plaintiff under section 21 (1) of the Evidence Act and 
the Court below therefore should have excluded from its considera: 
tion this entry in Ext, C while deciding the case. 

As regards Exhibit D, it is a sale certificate showing the lands of 
the tenancy as lyingin Kismat Sarabaria and village Bhowanipur. 
This sale certificate was granted on the 24th June rọ2r under 
Order 27, rule 94 of the Civil Procedure Code to one Adiluddi (the 
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predecessor-in-interest of the contesting defendants) in connection 
with his auction purchase in execution of his own money decree 
against the former tenants of the land, namely the Ghoses, and 
it was tendered in evidence by.the defendants in support of their 
claim regarding the lands comprised in the tenancy. In my 
Opinion this document was rightly admitted in evidence under 
section 13 of the Evidence Act, asa transaction by which the 
right to possession of certain plot of land as constituting the 
tenancy-lands was recognised, I am not impressed by the argu- 
ment that section 18 (A) of the Bengal Tenany Act excludes the 
reception of this document in evidence. A sale certificate can- 
not be treated as an instrument of transfer by the tenant under 
that section. The objection raised by the appellants in regard 
to the admissibility of Exhibit D therefore fails. In view of the 
decision in the case of Jndu Bhusan Basu v, Jatindra Nath Roy 
reported in (1), Iam not disposed to give effect to the suggestion 
that the question of the lands comprised within the tenancy may be 
kept open between the parties. x 

Apart from the entry in Ex. C, fo which objection is taken, 
I find there are other evidence onthe record which are sufficient 
to support the decision of the Court below. I do not think it 
necessary therefore to send back the case for a rehearing of the 
appeal. I accordingly dismiss the appeal and affirm the judgment 


4a 


As there is no appearance on behalf of the respondents, there 
will be no order.for costs in this appeal. 


P, R. Appeal dismissed, 


(1) (1927) 32 C. W. N, 244. 
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Before Mr. Justice C, Bartley and Mr., Justice 
T. J. Y. Roxburgh. 


RADHARANI DASSI CRIMINAL. 
MATI LAL SEN.* Sunes 166 


— so 


Maintenance order—Code of Criminal Procedure (Act V of 1898), section 485 
(3)—Adjudication order, if a bar to the realisation of maintenance by 
distress warrant. 


An order of adjudication of a person as an insolvent is not a complete bar to 
realisation of maintenance from him under section, 488 of the Code of Criminal 
Procedure. Sufficient cause should be shown for non-compliance with the 

_Magistrate’s order. 


The petitioner obtained a maintenance order against her husband, the 
. opposite party, Subsequently her husband was adjudicated an insolvent under 
the Presidency Towns Insolvency Act. In the interyal he paid no maintenance 
to his wife. She applied for a distress warrant under section 4&8(3) of the Code 
of Criminal Procedure, 1898 : 


Held, that the Magistrate should before issuing distress warrant under 
section 488(3) of the Code of Criminal Procedure, decide whether the person 
against whom the adjudication was made, failed without sufficient cause to comply 
with the order, 


Halfhide v. Halfhide (1) disti nguished. 


Application for ‘Revision under section 435 of the Code of 
Criminal Procedure by the Petitioner. i 


The material facts will appear from the following judgment of 

Edgley, Je : In this case the petitioner sought to recover 
arrears of maintenance from the opposite party at the rate of 
Rs. 25 per mensem, In ber petition she claimed that the sum 
` of Rs. 2941-13 was actually due on this account from the opposite 
party but admittedly, baving regard to tbe proviso of sub-section 
(3) of section 488 of the Code of Criminal Procedure, she can 
in any event only recover arrears of maintenance due fora period 
of one year, 

The learned Magistrate recorded an order on the 6th of 
February, 1940, to the effect that the opposite party had been 


* Criminal Revision Case No. 2¢4 of 1940, from a decision of S. Wajid Ali, 
Esq., Third Presidency Magistrate, Calcutta, dated the 6th February, 1940. 


(1) (1923) L L. R. 50 Calc, 867. 
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ue adjudicated insolvent and the petitioner was, therefore, referred 
1940. to the Insolvency Court. This order in effect amounted to a 


Radharani Dassi refusal on the part of the learned Magistrate to deal with the peti- 
tioner’s application. 

On behalf of the petitioner it is contended that the order of 
the learned Magistrate is wrong inasmuch as he should have con- 
sidered the question whether or not the opposite party was capable 
of earning money and, if so, he should have directed the petitioner’s 
husband to pay the maintenance due to her out of the money 
which he was able to earn. In support of this contention the 
learned Advocate places some reliance upona decision ofa Full 
Bench of the Rangoon High Court in the case of Maung 
Tin v. Ma Hmin (1), in which Page C. J. observed: “In my 
Opinion it is a question of fact, to be determined upon a con- 
sideration of the circumstances disclosed in each case, whether 
the person against whom it is sought to detain or enforce a main- 
tenance order has ‘sufficient means’ or ‘sufficient cause’, as the 
case may be, within section 488, But the term ‘sufficient means’ 

‘in my judgment, is not confined to pecuniary resources, and I 
agree with the view expressed by Eales, J. C., in Me Zhav. 
Nga San E (2) that ‘a mere denial by a man himself of sufficiency 
of means, when that man is an able-bodied man, is not conclusive 
proof of want of sufficient means’”. The above cited case was 
quoted with approval by the Lahore High Court in the case of 
Emperor v. Sardar Muhammad (3) in which the learned Judges 
observed that “Personal earnings of an insolvent up to the extent 
required for maintenance of himself and his family do not vest 
in the Receiver. Notwithstanding the order of insolvency, the 
duty of the father to maintain his children does not cease. The 
order of adjudication may render the insolvent immune from 
paying the maintenance out of his estate and he would not be 
guilty of ‘wilful neglect’ for his failure to pay the allowance but 
the law has now been altered and sufficient cause has to be 
shown for non-payment.” The learned Judges went on to say 
“Hence if by earning money enough for his support and that 
of his child, the father could have supported the child there was 
no sufficient cause for non-payment of maintenances and this 
earning could not vest in the Official Receiver * * * * * 
Mere adjudication therefore was not sufficient cause for non- 
payment of maintenance’, A Division Bench of this Court, on 


Ve 
Mati Lal Sen. 
Edviey, F. 


(1) (1933) 144 l. C, 187, (2) (1911) 13 L C, 915. 
(3) (1934) 37 Cr, L, J. 207. 
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the other hand, has held in the case of Hal/fhide v, Haljhide (x) SEN AL; 
that the fact that a husband who isin arrears of maintenance has 1940. 


been adjudicated an insolvent is conclusive, as long asthe order Radharani Dassi 

of adjudication stands, that he is unable to pay the amount due Mati Lal Sen, 

and he is not, therefore, guilty of wilful neglect within section — 

r Edgley, F. 

488(3) of Criminal Procedure Code. ee 
Had it not been for the last mentioned decision I would have 

felt inclined to have followed the principles which have been 

accepted by the High Courts of Rangoon and Lahore, The legal 

point raised is of some importance and the matter should be placed 

before the Division Bench for disposal, 


Messrs: Se C. Talukdar and Biswanath Dhar for the Petitioner. 
Mr, Guruprasad Ghose for the Opposite Party. 

Ms, D, N. Bhattacharjee tor the Crown. 

The judgments of the Court were as follows ; 


Bartley, J. :—This Rule was issued upon the Chief Presi- 
dency Magistrate of Calcutta to show cause why an order made 
on a petition under section 488 of the Code of Criminal Procedure 
should not be set aside. 

The facts briefly are that the petitioner obtained a maintenance 
order against her husband at the rate of Rs, 25 a month. Sub- 
sequently the opposite party, her husband, was adjudicated an 
insolvent under the Presidency Towns Insolvency Act. In the 
interval he paid no maintenance to his wife. She applied for a 
distress warrant and the order made by the learned third Presi- 
dency Magistrate was—‘the accused has been adjudicated 
insolvent. Petitioner referred to the Insolvency Court. The case 
is filed.” The Rule came up originally for hearing before 
Mr. Justice Edgley who has referred it toa Division Bench for 
decision. 

The point for decision is whether an order of adjudication is 
or is not a complete bar to realisation of maintenance under 

_ Section 488 of the Code of Criminal Procedure. On behalf of 
the opposite party itis contended on the strength of the case of 
Haifhide v, Haifhide (1), that the fact that her husband who was 
in arrears of maintenance, has been adjudicated an insolvent, is 
conclusive, so long as the order of adjudication stands, that he 
is unable to pay the amount due, and he is not, therefore, 
guilty of wilful neglect under section 488(3) of the Code 


Fune, å. 


(1) (1923) I, L. R. 50 Cale. 867. 
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of Criminal Procedure the section which empowers a 
Magistrate to issue a distress warrant for the amount due. As 
pointed out by Mr. Justice Edgley, a different view has been 
adopted by the High Court of Rangoon and approved of by the 
High Court of Lahore. The conflict of opinion, however, is 
more apparent than real. In the Calcutta case it was held that 
the fact that a person has been adjudicated an insolvent is con- 
clusive that he is unable to pay his debts and therefore that he is 
not guilty of wilful neglect within the meaning of section 488 of the 
Code of Criminal Procedure. 

As the law stands at present, however the amended section 
488 (3) of the Code of Criminal Procedure does not specify wilful 
neglect. That definition was contained in the law before amend- 
ment. But under the amended Code if any person ordered to 
pay maintenance fails, without “sufficient cause,” to comply with 
that order, the Magistrate may proceed by means of a distress 
warrant, Under the previous law, he could only do so on proof 
of wilful neglect by the party to comply with the order made and 
what the case of Malfhide v. Halfhide (1), referred to above lays 
down is that an order of adjudication in Insolvency is a complete 
answer to an allegation of wilful neglect. 

That case, however, does not lay down that an order of adjudi- 
cation, in itself, is a rebuttal of an allegation that the insolvent 
has failed without sufficient cause to comply with the order of 
the Magistrate directing the payment of maintenance and there- 
fore does not affect the question at issue in the present case 

The correct position seems to us to be, therefore, that on 
presentation of an application to a Magistrate of the nature now 
before us, the duty of the Magistrate is to decide, in the first 
place, whether the person against whom the adjudication is made, 
has failed without sufficient cause to comply with the order and 
if that fact is established, to proceed as directed by section 488 (3) 
of the Code of Criminal Procedure. | 

The opposite party in this case is a pleader of the Small 
Cause Court and his professional earnings up to the extent 
required for the maintenance of himself and his family do not 
vest in the official Assignee. It is, therefore, a matter for enquiry 
whether, in ‘view of what may be elicited in evidence as to his 
income from professional earning and from other sources, he has 
or has not failed, without sufficient cause, to comply with the order 
to maintain his wife. 

(1) (1923) I. L. R. 50 Cale. 867, 
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This Rule must, therefore, be made alsolute. The order of 
the learned Magistrate, is set aside and the case remanded to 
the ‘Court below for a further enquiry on the lines indicated 
and for such aclion as may be called for as a result of that 
enquiry. l 

As it appears that certain applications in connection with 
the matter have been made to the Chief Presidency Magistrate, it 
is desirable that he should dispose of the whole case. 

Roxburgh, J. :~I agree. 


P, R. Rule made absolute. 


PRIVY COUNCIL. 


PRESENT; Viscount Maugham, Lord Porter and 
Sir George Rankin. 


THOMAS BEAR & SONS (INDIA) LIMITED 
y. 
PRAYAG NARAIN AND ANOTHER, 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT ALLAHABAD. | 


Trade marks—Ficture of elephant used by plaintiffs on cigarettes and tobacco— 
Similar picture used by defendants as chewing tobacco — Likelihood of 
“deception of public—Question of fact in each case — Evidence, necessary. 
os 4 


Ifa manufacturer of a speci al kind of smoking tobacco under a trade mark 
seeks to restrain the use of that mark as for example cigars or chewing tobacco, 
‘the vital matter is the probability or otherwise of deception resulting from the use 
complained of, and it is a question of fact in each case. It is not a sound test for 
the Court to compare the plaintiff’s and the defendant’s marks side by side, 
since a purchaser will rarely have the two marks before him when he makes his 
purchase, and in spite of many differences there may be an element of similarity 
sufficient to cause deception. It is not an answer to the claim of a plaintiff 
trader who has established a trade mark for a defendant trader to say that, apart 
from the mark, his labels or containers are very different from those of the 
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plaintiff. Differences in the form in which products are put up are however not 
immaterial, for they must inevitably form an element in corsidering the question 
of the probability of deception through the use of the mark. 

The plaintiffs were the manufacturers of sending tobacco and cigarettes which 
they marketted under a trade-mark the distinguishing feature of which wasan 
elephant and in which they had acquired proprietory rights in respect of their 
cigarettes and tobacco, The plaintiff’s tobacco was well known in India and 
asked for by members of the public under such names as ‘ Elephant mark 
tobacco”. The cigarettes made known as “Elephant cigarettes”. The 
defendant sold chewing tobacco in tins also designated by an elephant although 
different in colour. The defendant’s containers were unlike these of the plaintiffs. 
The plaintiffs contended that, having regard to their reputation as makers of 
smoking tobacco in India, the public would think that the defendant’s chewing 
tobacco was a product manufactured by them. No evidence of actual deception 
of the public was tendered by the plaintiffs, nor any evidence by a member of 
the public that he would be deceived : 


Held, that the question whether or not the defendant’s use of his mark would 
be likely to deceive the public into thinking that his chewing tobacco was manu- 
factured by the plaintiffs was one of fact on which evidence was essential being a 
different question from that whether one mark or name was a colourable imitation 
of another in considering which the Judge had before him the necessary materials 
for his decision and that in the complete absence of evidence on that question 
the plaintiffs had failed to make out a case pending against the defendant. 


Privy Council Appeal No. 18 of 1939, against the decree of a 
Division Bench of the High Court, Allahabad, dated March, 13, 
1935 in its Appellate jurisdiction (Jgéal Akmed and Niamat. 
ullah, JJ. ; King, J. dissenting) dismissing an appeal from a decree | 
of the Additional District Judge, Ca wnpore, who dismissed an action 
by the plaintiffs Thomas Bear & Sons (India) Limited to restrain 
alleged infringement of their trade mark rights by the defendant 
Prayag Narain. 


The plaintiffs were manufacturers and sellers of * Virginia Bird’s 
Eye” tobacco for pipes and of cigarettes. Both articles had since 
long before 1922 been sold in India in packets and tins bearing a 
trademark of which an elephant was the distinguishing feature; the 
packets and tins of cigarettes bore also the designation “ Elephant 
Cigarettes.” Prayag Narain had been manufacturing and selling 
chewing tobacco since 1926, the tobacco being sold in packets arid 
tins also bearing the picture of an elephant not dissimilar to the 
plaintifi’s elephant. The containers of the defendant’s goods were 
quite different from those used by the plaintifis, The second 
respondent Jagarnath, was joined as a respondent, as the purchaser 
from the defendant of his trademark, trade name labels and 
designs, 


VoL. 71 ij PRIVY COUNCIL. 


The plaintiffs having brought an action to restrain the defendant 
from infringing their trade-mark right, the additional Subordinate 
Judge, Cawnpore, dismissed the action. That decision was upheld 
on appeal, the plaintiffs now appealed to His Majesty. 

F, E. Bray, K. C., & James Mould for the Appellants: Before 
elaborating the appellants’ contentions, it should be made clear 
that they as plaintiffs contend that the public are likely to buy the 
respondents’ chewing tobacco thinking it to be the appellants’ 
smoking tobacco, or their cigarettes, Moreover it is submitted that 
to establish that is not necessary to the appellants’ case. It is 
sufficient for them to establish that the public are likely to believe 
that the goods manufactured and marketed by the respondent are 
those of the appellants. 

It is not conclusive in the respondent’s favour that he can point 
to certain dissimilarities between bis elephant and that of the 
appellants, because the actual purchaser, the probability of whose 
deception is the vital matter, will not have the two marks before 
him simultaneously. The comparison in the purchaser’s mind will 
take place by recollection, and the question is whether that 
hypothetical purchaser, remembering the one mark, will, on seeing 
the other, think that they are the same, and consequently that the 
respondent’s goods are the appellants’, or vice versa. 

The likelihood of deception resulting from the similatity of the 
two elephants is not dispelled by the presence of the respondent’s 
firm-name, Rama & Company, or his packages, because the large 
numbers of the illiterate will go by the elephant only. 

It is submitted that King, J. applied the right test when he said 
that, since the public associated the elephant band with the 
appellants’ goods, the question was the psychological one whether, 
seeing a tin of chewing tobacco also bearing the picture of an 
elephant, they would be likely by association to suppose that the 
chewing tobacco was also manufactured by the appellants, company 
the two marks itcan harcly be doubted that comparison is likely 
to be caused inthe public mind in spite of the obvious dissimi- 
larities. That being so, itis submitted the appellants need go no 
further, for they have established their case. It is of no avail to 
the respondent to rely on the dissimilarities between his packages 
and those of the appellants, forthe same manufacturer would be 
likely to adopt widely differing packages for two very different 
products, while yet marketing both under his trademark. 


The appellants bave established their case, because, with the 
marks before them, and other evidence, the Judges below will be in 
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a position to decide where deception of the public would begin 

or end, and they ought, it is submitted, to have reached the 

conclusion that the elephant on chewing tobacco will necessarily 
create an assumption that it was manufactured by the appellants. 
There was no appearance by or on behalf of the Respondent. 

Cc, A, V. 


Their Lordships’ judgment was delivered by 


Viscount Maugham: This appeal is against a decree of 
a Division Bench of the the High Court of Judicature at Allahabad 
dated the r3th March, 1935. That Court affirmed the decree 
of the Additional District Judge of Cawnpore in an action brought 
by the appellants to restrain infringement of trade mark rights 
and passing-off. At the hearing before their Lordships the 
respondents were not represented ; but the case of the appellants 
was placed before the Board with equal ability and fairness by 
their counsel. 

The appellants are manutacturers and sellers of cigarettes 
and of tobacco described as “Virginia Bird’s Eye” smoked in 
pipes. These goods are marketed in a European style. Both 
the said cigarettes and the tobacco have froma date long before 
1922 been sold in India (by the appellants and their predecessors) 
in packets and in tins bearing a mark the distinguishing feature 
of which is the representation of an elephant and the packets and 
tins of cigarettes have also borne the designation “Elephant 
Cigarettes”, Upon the tobacco the representation of the elephant 
bas appeared in red and upon the cigarettes the representation 
of the elephant has appeared on a red background. These goods 
were well known and asked for throughout India as “Elephant 
Mark”, “Hathi Markha”, “Lal Hathi” and the like. 


The defendant has been manufacturing and selling chewing 
tobacco since 1926, that is, some three years before the action 
was brought. He sells in packets and in tins, The commodity in 
the packets is intended for use with cunan (lime), that in the tins 
for use as an addition to gan (betel). Certain ingredients are added 
to give fragrance to the article. The tobacco is grown in India. 


. Both the packets and the tins bave the picture of an elephant 


onthem, not unlike the elephant used by the plaintiffs though 
there are differences, particularly in colour, which is” black or 
red as used by the appellants and white as used by the respon- 
dent. In other respects the packets and the tins are quite unlike 
the containers in which the appellants’ goods are put upon 
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the market, and the respondent’s labels bear the firm name 
“Rama & Company”, while the appellants’ goods bear their 
own name, 

The appellants, of course, did not contend that any persons 
would purchase the respondent’s chewing tobacco in the belief 
that it was smoking tobacco manufactured by the appellants, 
Their contention was a very different one ; they said that having 
regard to the reputation they had acquired in India in connexion 
with smoking tobacco and cigarettes sold under the elephant 
trade mark and frequently asked for as “elephant” tobacco or 
“elephant” cigarettes, the use of the elephant on the respondent’s 
chewing tobacco was calculated to lead persons buying that article 
to believe that it was manufactured or put upon the market by 
the appellants. 


There is no statutory law in British India relating to trade marks, 
and the law which is applied there on the subject is substantially 
the same as that applied in England before the Trade Marks 
Act, 1905. It is, however, plain that conditions peculiar to India 
must be borne in mind in applying any doctrine of English law, 
and that English decisions which turn or partly turn on questions 
of fact-—-as do most cases of common law trade marks and passing- 
off—-can only be applied with care and circumspection. The 
general principle, founded as itis on justice and equity, is the 
same in both countries. “No man” as James L. J. said in the case 
of Singer Manufacturing Co. vy. Leog (1) “is entitled to represent 
his goods as being the goods of another man; and no man is 
permitted to use any mark, sign or symbol, device or means, whereby 
without making a direct false representation himself to a pur- 
chaser who purchases from him, he enables such purchaser to tell 
a lie or to make a false representation to somebody else who is the 
ultimate purchaser.” 


It is clear that the right of property that may be acquired in 
such a trade mark is based on the proved association in the 
market of the device, name, sign, symbol or other means in ques- 
tion with the goods of the plaintiff, so that the use by the defen- 
dant on such goods of the trade mark will amonut—whether the 
defendant intends it or knows it or note-to the false representa- 
tion that the goods are manufactured or put on the market by 
the plaintiff, There can obviously be no monopoly in the use 
of the trade mark, A manufacturer of cigarettes under an 


(1) (1880) 18 Oh. D. 395 (412). 
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undoubted trade mark such asan animal, or any other device, 
cannot: legally object to the use of the identical mark on,. say, 
hats, or soap, for the simple reason that purchasers of any of the 
latter kinds of goods. could not reasonably suppose, even if they 
were well acquainted with the mark as used on cigarettes, that 
its-use-on hats or soap denoted that these goods were manufactured 
or marketed by the cigarette manufacturer (see Somerville v: 
Schembri (1). Those would be simple cases, but some much 
more difficult ones can be suggested. If a manufacturer of a 
special kind: of smoking tobacco under a trade mark seeks to 
restrain the use of it on cigars, or on a very different kind of 
smoking tobacco, or on cigarettes, or on snuff, or on chewing 
tobacco, or on tobacco in some form sold., for use as a 
weed killer—all these things being made of tobacco—questions, 
sometimes of great difficulty, may arise. It is, however, very 
important to observe that each of these questions will be a 
question of fact to be decided on the evidence adduced. The 
vital,element in such a case is the probability of deception. This 
may depend on a number of matters as well asthe question of 
similarity of the marks or of the get-up. Witnesses can be called 
to prove the circumstances and the places in which the articles 
are sold, the classes of persons who buy them, and whether they 
include persons who are illiterate or ignorant or the reverse, the 
manner in which the public are accustomed to ask for the articles, 
and any other matters which will assist the Court to decide 
whether deception is probable. Evidence of actual deception 
may be available and if available may be very valuable. There 
is no such person as an expert in human nature, and it is now 
well settled that a witness cannot be called to say that it ts likely 
that purchasers of the goods will be deceived. This can only 
be a matter of Opinion formed after the dispute has arisen and 
too often without any judicial consideration of the opposing 
contentions, On the other hand a person who is accustomed to 
buy the articles in question may be called to say that he would 
bimself'be deceived, and cross-examination will often show what 
weight should be attached to such a statement. 

It seems desirable to state the views of their Lordships on some 
of.the topics of criticism of the views of the learned Judges which 
were urged on behalf of the appellants. Their Lordships think 
that the test of comparison of the marks side by side is nota 


(1) (1887) L. R. 12 A.C. 453, 
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sound one, since a purchaser will seldom have the two marks 
actually before him when he makes his purchase ; and marks with 
many differences may yet have an element of similarity which will 
cause deception, more especially if the goods are ‘in practice asked 
for by a name which denotes the mark or the device on it. This 


has been settled ‘in England since the case of Seixo v. Provecende | 


‘(r) where there will be found some remarks by ‘Lord Cranworth 
L. C. very relevant to this matter. He also pointed-out (at p..197) 
that the adoption by a rival ‘trader of a mark which would cause 
his goods to bear the same name in the market, may be as much a 
violation of-the rights of the first owner as the actual copy of his 
device. This-same view was taken in the case of Johnston v. Orr 
Ewing (2) a case relating to the use ;0f two elephants on tickets 
placed upon ‘goods for sale in India. (See as to the effect of the 
differences between the ‘tickets the remarks of Selborne L. C. at 
pp. 224ef seg.). Further, it is not an answer to the claim of a trader 
who ‘has established, as the appellants have done in the present 
case, the right ‘to a trade mark (e.g. a device or a fancy word) to say 
that, apart -from ‘the device or the word, the labels or containers 
of ‘the rival trade are very-different from those of the trade mark 
owner. It may be observed that, if it were so, such a trade mark 
would :be of little value, ‘for its use by several traders would soon 
‘result in its becoming common tothe trade. (See Wotherspoon v. 
Currie (3) and Johnston v. Orr Ewing (4). In the present case 
there may well have been persons‘who knew of the reputation of 
the appellants’ “elephant mark” goods, but were illiterate or did 
not know or did ‘not remember the particular get-up of their goods ; 
and again «the differences of labels and get-up might have been 
supposed to-have been made by the appellants themselves in putting 
a diffarent or cheaper article upon the market. Their Lordships, 
‘however, are not ‘to-be understood as saying that the differences in 
' get-up are immaterial ; for they must inevitably form.an element in 
‘considering the question of probability of deception-by the use.of 
the mark. 

It is a remarkable feature of the ‘present case that there was 
neither evidence of actual deception, nor any evidence from 
members of ‘the public that ‘they. themselves would be deceived. 
It is to be ‘observed that the important issue was, not whether 
the use of the elephant on smoking tobacco or on cigarettes 

(1) [1865] L. R. 1 Ch, App. 192. 

(2) [1882] L. R. 7 A. C. 219, 


(3) (1872) L. R. 5 App. Cas. 508. 
(4) [1682] Li R. 7 A. C, 219 (228, 226). 
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would be likely to cause deception; but whether its use on 
chewing tobacco in the circumstances in which that article is sold 
by the respondent would be likely to cause deception, that is, 
to cause ordinary purchasers to purchase the chewing tobacco 
of the respondent in the belief that it was manufactured by or 
put upon the market by the appellants. The difficulty of answering 
this question in the affirmative in the absence of evidence as 
to the probability of deception.is apparent from the fact that, 
apart from the trial Judge, who was not satisfied that there was 
any point of resemblance between the trade mark used by the 
appellants and that used by ‘the respondent, King J. in the High 
Court alone thought that the probability of deception would 
exist whilst Iqbal Ahmad J. took the other view and Niamat 
Ullah J. (to whom the matter was referred under clause 27 of 
the Letters Patent of the High Court having regard to the difference 
of opinion between the two Judges in the High Court) came to 
the conclusion in his careful judgment that whilst some ignorant 
and indiscriminating persons might be deceived, persons exercising 
ordinary caution would not be likely to assume that the 
chewing tobacco sold by the respondent was manufactured by the 
appellants, 

Their Lordships see no reasen to doubt the finding of the 
trial Judge that the appellants had acquired a proprietary right 
in respect of their elephant trade mark with reference to their 
cigarettes and Virginia Bird’s Eye tobacco. Nor are they of 
opinion that the appellants’ right is confined only to the sale of 


“the same kind of cigarettes and of Virginia Bird’s Eye tobacco ; 


for, in the absence of strong evidence to the contrary, such a mark 
would ordinarily extend to protect goods so similar in kind to 
the goods actually put upon the market by the trader in connexion 
with the trade mark that it is an almost inevitable inference that 
such goods would be manufactured or marketed by the trader. 
In other words the probability of deception in: the case of goods 
of a closely similar kind to those actually marketed by the 
plaintiff would be proved in the course of establishing the trade 
mark. No such inference could be made in the present case as 
regards the respondent’s goods, since the chewing tobacco he sells 
differs widely in appearance and in use from the goods sold by 
the appellants, 

Some of the learned Judges in India seem to have taken the 
view that it was for the Court to decide asto the area of trade 
protected by the appellants’ trade mark, that is, to answer the 
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question whether the use of the trade mark on goods not closely 
similar in character to the appellants’ goods would be likely to ae: 
deceive. A number of well-known authorities were cited which thomas Bear & Sons 
it was thought would throw light onthe correct answer to this (India ) Limited 
question. Their Lordships must repeat that this question is Prayag Narain. 
one of fact on which evidence is essential, The question differs TA Mentha 
from the question whether a particular mark or name is an — 
imitation or a colourable imitation of a mark or name used by 
the plaintiff. There the Judge has before his eyes the materials 
for a decision ; and in some cases it -cannot be doubted that the 
Judge can himself decide on the degree of resemblance or on the 
materiality of alleged differences of the marks or words (North 
Cheshire and Manchester Brewery Co. v. Manchester Brewery Co. 
(1); Payton & Co. Lid. v. Snelling, Lampard & Co., Ltd. (2), 
per Lord Macnaghten, If the decision of the Court of Appeal in 
London General Omnibus Co. ya Lavell (3), or some of the dicta 
in that case are contrary to these decisions, it cannot be relied 
upon. On the other hand there are many trade mark and passing- 
off cases which cannot be decided by a visual comparison of the 
rival marks or names and must depend on the evidence of 
witnesses. That indeed is nearly always the case when there are 
factors involved other than the mere resemblance of the marks 
or words. Inthe present case a Judge may be entitled to form 
his own view as to the resemblance of the elephants in shape and 
colour or on the differences between them ; but their Lordships 
are of opinion that a Judge cannot properly decide except upon 
evidence as to the classesor kinds of goods which are protected 
bythe appellants’ mark, or, to be more precise, oa the question 
whether purchasers of chewing tobacco from the respondent in 
the packets and tins above described are likely to be misled into 
thinking that that article is manufactured or put upon the market 
by the appellants. This question is one which does not depend 
ona matter of resemblance. As already pointed out, the appel- 
lants have no monopoly in the elephant asa trade mark. The 
. English cases may be instructive as showing the way in which such 
a question should be approached, but the actual decisions depen- 
ding as they do on what purchasers would be likely to think in 
=. England are not a guide in India. 


(1) [1899] A. C. 83. 
(2) (1901) r7 Ra P. Ce 628 (635). 


(3) [1901] 1 Ch. 13$. 
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Their Lordships are not disposed to attach much importance 
to the fact that the appellants were unable to call evidence of 
actual deception, and they are well aware of the fact that ‘the 


‘procuring 'of evidence of probability of.deception is often a difficult 


and troublesome task. On the other hand the appellants had to 
establish their case, and in the complete absence of evidence 
on the point to which attention has been above directed, 
their Lordships must come to the conclusion that they failed 
to do so. 

Their Lordships will therefore humbly advise His Majesty that 


this appeal ought to be dismissed. 


D. M. Oppenheim ; Solicitor for the Appellant. 
R. C. C, Appeal allowed, 


APPELLATE CIVIL. 


Before Mr. Justice R. C. Mitter and Mr. Justice 7. J. Y. 
Roxburgh, 


PURNENDU NATH TAGORE, RECEIVER TO THE 
WAKF ESTATE OF PRINCE QUAMAR QUADER 
MIRZA ABED ALI BAHADUR 


Y 
HANUT MULL DOGAR AND OTHERS. * 


Benamidar—Furchaser with notice, rights of—Transfer of Property Act (IV 
of 1682), Section 41-Transferce from transferee from ostensible owner. 


Section 41 of the Transfer of Property ‘Act, 1882, in terms does not apply 
either ‘to voluntary ‘transfers by the ostensible owner or to the rights of the 
successor-in-interest of the real owner-or the right of subsequent purchasers from 
volunteers or from first transferees for consideration from the ostensible owner. 
The rights of such successor-in-interest or subsequent transferees are to be 

determined on general equitable principles. If the first transferee be either a 


l *Appeal from Original Decree No. 134 of 1936, against. the decree .of A, B. 
Ganguli Esq.,1.C. S , Special Subordinate Judge of 24-Perganas, dated 29th 


February, 1936, 


Von. Pt] HIGH COURT. 


volunteer-or a.transferee for value with notice, a bona fide transferee from him for 
value without notice would in equity be still protected on that principle. 

Gholam Siddique v, Jogendra Nath Mitra (1): referred to, 

Section 41 of the Transfer of Property Act, 1882 is negative in form. The 
object of the Legislature is to defiae the limits of protection of a purchaser 
from an ostensible owner as well as the limits of the disability of the real 
owner. The true principle is that laid down in Ramcoomar Koondoov. McQueen 
(2) which‘ is that he who holds out another to the world as the owner must 
bear all the consequences of it when his right comes in conflict with an innocent 
Purchaser. for value who had taken reasonable care in making the purchase. 


A purchaser from the ostensible owner who’ purchases with notice of real 
title; acquires a. title which is voidable at the instance of the real owner and 
until his purchase is set aside he can deal with the property. 


Appeal by the Defendant. 


Suit for declaration of title and for confirmation of possession 
etc. of a parcel'of land. 


The material facts appear from the judgment. 


Messrs. Hiralal. Chakravarty, Khetra Mohan Chatterjee and 
Ranjit Kumar Banerjee for the Appellant. 


Messrs. Chandra; Sekhar Sen: and Satish Chandra Sen for the 
Respondents, 


; C, A, V. 
The following judgment was delivered : 


This appeal is ina suit instituted by the respondents on the 
8th December, 1931, for declaration of. their title to and for con- 
firmation of possession in, in the alternative for recovery of posses- 
sion of, a parcel of dustee land of about four bigbas in area being 
premises No. 1/1 Kaila Sarak Lane in the suburbs of Calcutta 
but within its Municipal limits, The property was purchased by 
Nawab Amir Begum, wife of Prince Qamar Quader Mirza. Mohamed 
Abid Ali, (hereafter called the Prince) from the Ghoshals of 
Bhookailash for asum of Rupees sixteen thousand seven hundred 
and twenty two only on the r1rth June, 1903. One of the ques- 
tions not very material raised in the suit is whether Nawab Amir 
Begum was desamdar of. the Prince or was herself the beneficial 
owner, | a 

In r914,, or may be a little before that year, one Shaheba 
Khatoon attracted the attention of the Prince. There was an 
estrangment between the latter and. his wife, Nawab Amir Begum. 


(1): (1926) 38% Ce W. N. 205. 
(2); (1872)'L. R.I, A. Supp. 40 ; 18 W. R, 166; 11 BL L,R, 46. 
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emir, The Prince lived separate from her and with Shaheba Khatoon 
kah till his death on the goth January, 1919. 

Purnendu Nath On the r2th July, 1916, the Prince granted a lease for aterm 
Tagore 


. of ten years of a large number of properties including rfr, Kaila 

Hanut Mull Dogar. Sarak Lane to Shaheba Khatoon ata monthly rent of Rs. 500 
a [Ex. N (2) II-73], and it is the common case of the parties that 

Shaheba Khatoon went into possession as lessee or £jardar. 

In execution of a decree for costs obtained by tke Secretary 
of State for India in Council against Nawab Amir Begum ina 
land acquisition case premises No, r/r, Kaila Sarak Lane was 
put up to auction. The highest bid of Rs. 3200 was offered on 
behalf of Shaheba Khatoon at the sale held on the 13th Decem- 
ber, 19136. She was declared the purchaser. The sale was 
confirmed on the 16th January, 7917, and the sale certificate 
was issued in her name. In this appeal one of the principal 
questions is whether Shaheba Khatoon was the denamdar of the 
Prince in the matter of the said purchase. The learned Subor- 
dinate Judge has held that she wasso. This finding has been 
attacked before us by the respondents’ Advocate Mr. Sen. 

One Suprassanna Roy alias Dr. Roy had monetary dealings 
with the respondents, who are bankers, and with others including 
Lloyds Bank Ltd. In rọ2r bis financial position was embarrassed. 
He was in debt to the Lloyds Bank for a large amount. Many 
persons had sued him inthe Court of Small Causes at Calcutta 
and had recovered decrees. He had accepted four Aundis of the 
total amount of Rs. r2soo issued by the respondents. Those 
hundis had matured between the 18th January and rst February, 
1921. Hecould not honour them. On the sth March, 1921, 
he got a conveyance from Shaheba Khatoon of premises No, rji, 
Kaila Sarak. Lane, (Ex. 3~-lI-——192). He deposited this sale 
deed as well as other documents relating to premises No. rfr, 
Kaila Sarak Lane with the respondents to secure his past liability 
of Rs, 12500, due on the four dishonoured Andis and for a 
further sum of Rupees thirty-two thousand, five hundred said to 
have been advanced to him by respondents by way of loan be- 
tween the 13th March, 1921, and the 18th April, 1921, when the 
formal memorandum of deposit of title deeds [ Ex. 8 (a)-II-2co] 
was executed bý him. The respondents sued Dr. Roy on the 
mortgage thus created by deposit of title deeds in the year r922 
inthe fourth Court of the Subordinate Judge, 24 parganas and 
obtained a final decree for sale for the sum of Rupees sixty-three 
thousand and seven and annas four only -on the rath April, 1923, 
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Shortly thereafter, on the rath August, 1923, Dr, Roy was on 
his application adjudicated an insolvent in the Original Side of 
this Court and the Official Assignee, Calcutta, was appointed 
receiver of his assets, On the same date: the Official Assignee 
obtained an order with the consent of the respondent to sell 
premises No. r/r, Kaila Sarak Lane free from encumbrances, the 
respondent having been given the liberty to bid at the sale. The 
sale was postponed for sometime by reason Of an injunction issued 
by the Munsif, first Court, of 24 Parganas in a suit instituted 
by Nawab Syed Ali, a son of the Prince, against the Official 
Assignee and Shaheba Kbatoon in which he claimed possession 
of the property as Wakf property on the basis of a Wakf created 
by his father, Ata later stage of the suit the respondents were 
made parties, That suit was dismissed by the trial Court on the 
22nd May, 1927, and ultimately by this Court on the 25th August, 
1930, [ Ex, 26 (d)-II-286 ] on the ground that it was not 
maintainable in view ‘of the provisions of section 66 of the Civil 
Procedure Code. After the discharge of the temporary injunction 
the Official Assignee sold the property at auction and the respon- 
dents purchased the same on the roth April, 1929, for Rs. 20000 
and the price was set off against their dues under the mortgage 
decree. The formal conveyance was executed in their favour 
by the Official Assignee on the 27th May, 1929, (Ex, 1r—=-I]—261). 
-It is conceded by both parties that the effect of this purchase 
would be the same as if the respondents had purchased the pro- 
perty in execution of their mortgage decree and that their title 
to the property would depend upon the effect of their mortgage on 
the rights of the appellant, 

On the 14th June, 1917, the Prince executed a Wakfnama 
(Ex, M—II—93). He appointed himself the first Mutwali and his 
son Nawab Syed Ali alias Mohamed Said Bahadur, as the Mutwalt 
after his death. He included in the Wakf premises No. 1/1, Kaila 
Sarak Lane. It is on the basis of this document that the 
appellant claims to retain possession of the property, his case 
resting on his allegation that the Prince was the beneficial owner 
before the Wakfnama, and Shaheba Khatoon was only denamdazp, 

The learned Subordinate Judge has beld— 

(i) that the property belonged to the Prince and that Shaheba 
Khatoon was his denamdap, 

(ii) that the conveyance by Shaheba Khatoon to Dr, Roy 
‘was a sham transaction—at least Dr. Roy was nota donajide pur 
chaser without notice of the real title, 
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(iii) that the respondents were žonafide purchasers for value 
Without notice who had taken the mortgage from Dr, Roy after 
reasonable care to ascertain that the latter had power to transfer 
the same to them, 

l AND 

(iv) that although Dr. Roy's purchase was not good. against the 
Prince’s representative, Nawab Syed Ali, the respondents’ mort- 
gage was good against the latter on the ground that they were dona- 
Jide transferees for value without notice. 


The appellant’s Advocate has attacked the third finding of the 
learned Subordinate Judge as being incorrect and has also 
challenged his conclusions.embodied in the fourth heading. The 
respondents have attacked before us the first finding but have 
not challenged the second finding. The points for consideration 
in this appeal are accordingly — 

(i) Whether the Prince or Shaheba Khatoon was the beneficial 
owner of premises No, 1/1, Kaila Sarak Lane, 

(ii) if the Prince was the beneficial owner, 

(a) whether the respondents had acted in good faith and 


- with reasonable care in the transaction of the mortgage from 


Dr. Roy, 

(b) is the learned Subordinate Judge right in holding that 
the respondents’ mortgage is good against the appellant, though - 
Dr. Roy had acquired no title which he could set up against 
him. 

I, ‘We agree with the learned Subordinate Judge's finding that 
the Prince was the beneficial owner and Shabeba Khatoon was his 
benamdar. The evidence establishes the fact that the pleader 
Mr. Abinash Chandra Pal cashed a cheque for Rs, 52,540-13 given 
by the Collector on account of a lapsed deposit, He handed ovér 
the money to Shaheba Khatoon and obtained a receipt from her on 
the sth September, 1916 (Ex. L. 29, not printed in full). One of 
the Government Currency notes for Rs, tooo so given by the - 

U. B. 
pleader bore the numberj——7g591. Ten days later he also 
. 33 
obtained another receipt in his personal note book for the self-same 
monies from the Prince (Ex. L. 30 also not printed in full), This 
receipt was challenged as not genuine by tbe respondents in the 
lower Court and also before us, but we see no reason to doubt its 
genuineness, ‘The pleader Mr. Abinash Chandra Pal is now dead, 
He would not have taken the receipt fromthe Prince unless he 
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knew that the money belonged to the latter, The matter is how- 
ever set atrest by the fact that the amount was entered in the 
Prince’s Account book written by Shaheba Khatoon herself. The 
entry is not printed, , but the amount was carried over from day to 
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Rs. 51£59-6-0 (Hx, I16—-II—35), We have no doubt that this 
account book is genuine and is the Prince’s account book. On 
many pages of the book appear the Prince’s signature, The internal 
evidence also leads to the same conclusion, for the expenses of the 
Prince are entered in it. Ex. I—15 (II—39) is another page of the 
same account book. Two of the entries under the 2nd January, 1917 
the first and the third, undoubtedly relate to the Prince’s expen- 
diture. On the 14th December, 1916, a sum of Rs. 1009 is shown 
as spent on account of “auction purchase.” On the 13th December, 
1916 i, e, a day earlier, the property in question had been pur- 
chased at the Court sale for Rs, 3200. The Challan Ex. S (If 78) 
shows that on that date Rs. rooo was paid into Court. On the 2nd 
January, 1917 the balance of the purchase money namely 
Rs, 2200, was paid into Court under the Challan Ex, S I (II—82 to 
85). One of the Government Currency notes for Rs. rooo bore 


U. B. 

the number——-79591, one of the notes made over by the pleader 
33 

Mr, Abinash Chandra Pal. In Ex. I—15 (II-—39) it is shown that 


Rs, 2212-0-0 was paid out ‘“‘ for expenses of case.” There can be 
no doubt that this entry relates to the purchase at the Court sale. 
We hold accordingly that the purchase money has been traced to 
the Prince’s account. 


The conduct of Shaheba Khatoon and of the Prince also indi- 
cate that the latter was the beneficial owner. In 1917, when the 
Prince was on the best of terms with Shaheba Khatoon he dealt 
with the property as his own by including it in his Wakf. He 
would not have done so if it was not his but of Shaheba Khatoon’s, 
' During the Prince’s lifetime and for some time after his death 
Shaheba Khatoon never asserted that the property washers. She 
did not enter her name as owner in the Municipal Registers. 
Even after the purchase of the same at the Court sale she continued 
to possess the same in her character not as owner but as s/ardar or 
lessee under the lease which the Prince had granted her on the rath 
July, 1916 (Ex. Ne—II~73). Her account books of r9r7—r1918, 
which we find to be genuine, support this (Ex. I12—38, I13—II 
43, Ex, I, Il—44, Ex. 1(5), = 45 etc.). On the rst August, 1919 
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she transferred her leasehold interest to Safair and Sadka 
[Ex. N(r)—II—3145]. Inthe document she did not ‘mention that 
she was the owner of one of the properties, namely the property 
now in suit. If she was so a portion of the rent of Rs, 500 a month 
that was payable under the lease Ex, N2 became payable to her 
by her transferees but she made no reservation forit. On the 
other hand ina plaint filed later on by her against her transferees 
she expressly stated that she had kept in deposit with them a sum 
of Rs. 3500 for payment of the rent to the lessors (meaning thereby 
the successors-in-interest of the Prince) for seven months, next 
succeeding after the death of the Prince, namely from January, 
1019 to July, r919 (Ex. V, Il—245, para. 708, She would not have 
kept in deposit Rs. 35co for the said purpose, if she was the owner 
of premises No, 1/1, Kaila Sarak Lane, fora portion out of the 
monthly rent of Rs. 500 reserved under Ex. N2 would have then 
belonged to her. 

' Affer the Prince’s death a curator was appointed under the 
provisions of the Indian Successions Act (XIX of 1841). The 
curator took possession of the moveables and “documents found 
in the Prince’s house. One of the documents so seized by him was 
the original sale certificate of premises No, 1/1, Kaila Sarak Lane. 
Shaheba thereupon made an application to Court on the roth 
September, 1919, praying for an order on the Curator to return the 
same to her (Ex. Q. 1I—140), The Curator submitted his report 
on the gth October, gro wherein he explained the reason why he 
could not return the same to her [Ex, O(2) Il—1r43]. He stated 
therein that there was no order on him to return the same to her, 
that it had not been returned to her because the property did not 
belong to her and that there was a litigation then pending with 
respect to it. As the original sale certificate was not returned 
to her she obtained a certified copy of the same, She knew that 
it was with the Curator, still she made an application for delivery of 
possession to the Special Land Acquisition Judge on the basis of 
the certified copy on a false statement that the original had been 


lost (Ex, 19, I]—-88) and obtained delivery of symbolical posses- 


sion on the 9th December, 1919 (Ex. 2e—II—g0). She never 
exercised any act of possession thereafter ; not even got her name 
registered in the Municipal registers. Her conduct shows that she 
was then creating evidence in her favour after the controversy had 
arisen. We accordingly hold thatthe Prince was the beneficial 
owner and Shaheba Khatoon was merely his denamdar, 

The learned Subordinate Judge has held that Dr, Roy was not 
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a dona fide purchaser for value without notice, This finding has not 
been attacked by the respondents’ Advocate. We are further of 
opinion that the evidence onthe record leads to the conclusion 
that the transaction between him and Shaheba Khatoon was a sham 
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intimate with Lalit Moban Bose, the Manager of Shaheba Khatoon, 
a man of doubtful character, and was also on intimate terms with 
her from 1919 after the Prince’s death, for he admits that Shaheba 
went to his house. She would not have done so unless she was on 
terms of intimacy with him, She would not have gone to his house 
for the mere purpose of negotiating a loan, when her Manager was 
there. He was in financial difficulties in-z920 which went on 
increasing, In that year he had no cash money and many decrees 
for small amounts had been passed against him. It is impossible 
to believe that he lent or could lend large amounts to Shaheba on 
promissory notes, The consideration for the sale to him by Shaheba 
on the sth March, 1921 (Ex. 3, IJ—192) as recited in the deed was 
his dues on three promissory notes amounting to Rs. 35970 said 
to have been executed in 1919 „and 1920 and a sum of Rs. 4030 
paid on that date. He was in tight circumstances at that time being 
not in a position to pay the sum due on decrees passed against him 
orto pay the sum due to the respondents on the dishonoured 
hundis, The payment of the said sum of Rs, 4030 is a false recital, 
The plaintiffs have not produced any documentary or Other corro- 
borative evidence to support this story of loan to Shaheba or the 
story of the cash payment, The promissory notes, which according 
to the recitals in the conveyance were kept by him, have not been 
produced. Flis story that his account books and other papers had 
been seized by the Sheriff is false, for the Sheriff was not con- 
cerned with them but only with his saleable moveables. The 
Subordinate Judge is also right in holding that he made no searches 
into Shaheba’s title. Shaheba had nothing to lose by executing the 
conveyance for the property was not hers and that she knew that 
fully well. We accordingly hold that the conveyance Ex. 3 repre- 
sented a paper transaction. 

Il{a). Dr. Roy was indebted to the respondents to the extent of 
Rs. 12500 in February, 1921. The money was due on the four 
dishonoured Aundis. It is natural to suppose that the respondents 
pressed him for payment. It is also not likely that they did not 
at. the time ‘know his financial position. To us it seems that they 
were tolerably certain at that time that Dr. Roy had no money 
to meet their demands and was heavily involved. They would 
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Ciy. naturally press him to give security, In these circumstances it is 

1940, highly improbable that they would advahce hima further sum of 
Purnendu Nath Es 32500 on a property which on the face of the conveyance had 
Tagore been purchased by Dr. Roy from a pardanaskin lady for Rs. 40000 
Hanut Mull Dogar, 4 few days previously. The story of the respondents is that they 
on advanced him Rs, rococo on the 13th March, 1931, on a promissory 


note before the search had commenced and after Dr. Roy had 
deposited the title deeds and a further sum of Rs. 12,500 on the 
Sth of April following in the course of search. These payments 
were said to have been made in the presence of their Solicitor 
Mr. T. B. Roy in his office. But r3th March was a Sunday when 
the Solicitor’s office would be closed. Their further case is that their 
Solicitor was put in charge of the transaction from the beginning. 
But there is no entry inthe Solicitors Day Book to corroborate 
either the fact of payment or the fact of deposit and redeposit of 
the title deeds on the 13th March and on the 8th April, r921. At 
that time or at any other time no valuation was made of the pro- 
perty sought to be secured. At least there is no evidence on the 
record to show what was estimated to be its. value at the time. 
With the money already due to them on the dishonoured undts 
the liability of Dr. Roy would come upto Rs. 35c00, if those two 
further advances had in fact been made. But the conveyance 
Ex. 3 showed that only afew days before Dr. Roy purported to 
purchase it for Ks, 40000 only. What is still more improbable is 
that a further sum of Rs. roooo was advanced to him on the 18th 
April, 1921, as recited in the mortgage bond of that date [Ex. 8(a) 
IJ——-200] making his total liability at the figure of Rs. 45000, In: 
the promissory note executed by Dr. Roy in favour of the respon- 
dents on the 8th March, 1921, the fact of deposit of the title deeds 
is mentioned. The list of documents said to have been deposited 
on that date contains four items. The first is the conveyance 
Ex. 3. The second is said to be the sale certificate issued to 
Shaheba Khatoon., The third and fourth items are not documents 
of title. The list as made out gives the impression that the original 
sale certificate was deposited, but the fact was not so. It was only 
a certified copy. Shaheba Khatoon swore a false affidavit in the 
meantime during the negotiations on the 24th March, 1921 before 
the Magistrate to the effect that she had lost original (Ex. 5-II-198). 
No request was made to Dr. Roy to show them the three promissory 
notes said to have been executed by Shaheba in favour of Dr. Roy 
which formed the greater part of the consideration for Ex, 3 though 
the conveyance recited that they were. kept with him, A baye 
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perusal of Ex. 3 would have excited the suspicion of any one who 
knew about the financial condition of Dr. Roy at the time, and 
would have raised in hima considerable doubt as to the payment 
to Shaheba of Rs. 4030 in cash on the 5th March, 1921. More- 
over particular care was called for in respect of the transaction 
with a pfardanashin lady. Still the amounts of Rs, 10000 and 
Rs, 12500 and Rs, roooo were readily made over to Dr, Roy. 
No doubt there are entries in the account books of the respondents 
in support of the payment of Rs, 32500 to Dr. Roy on the three 
dates mentioned above [Exs, r(d) 1I-176, I{e) II-x17 and 1(f) II-178], 
but that account beok was not produced before the Income Tax 
authorities when the respondents were assessed to income tax. They 
are not corroborated by the Day Book entries .of the Solicitor. If 
the payments were made in the presence of the Solicitor and the title 
deeds deposited in his presence it is reasonable to expect entries 
in his Day Book. The last payment of Rs. 10000 is however reci- 
ted in the mortgage deed Ex. 8(a) to which the Solicitor Mr. T. 
B. Roy was a witness, This part of the case has no doubt been 
corroborated by Dr. Roy and by the Solicitor’s managing clerk 
Sailendra Mohan. De but we consider both these witnesses to be 
unreliable. The Solicitor could not be examined either in Court 
or On commission as owing to his illness he was not in a fit state 
to depose. Even if the account book in which the entries Exs, 1(d) 
to 1(f) occur to be a genuine one the facts ‘and probabilities, some of 
which we have noticed above, throw a great doubt on these entries. 
The evident object of the respondents was to secure the amount 
due on the dishonoured Žundis. The position of Dr. Roy was tight 
at the time and there was a reasonable prospect of bis being adjudi- 
_cated an insolvent. A mortgage for his past liability only wasa 
risky affair, for if he had been adjudicated an insolvent on an applis 
cation presented within three months of the mortgage, such a 
mortgage would have been avoided by the Official Assignee under 
the provisions of section 56 of the Presidency Towns Insolvency 
Act. A show of further advance of money had to be made to avoid 
that risk, The fact of the execution of the promissory notes and 
the fact of acknowledgment of the receipt of Rs. 32500 by Dr. Roy 
in the mortgage deed are however matters for consideration, but 
having regard to the fact that Dr. Roy had nothing to lose in giving 
the property as security for the said recited sum, as he knew that 
the property was not his and the circumstances in which he was 
placed at the time we do not attach much importance to the said 
facts. The facts indicate that the respondents took the mortgage 
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on the off-chance of getting their dues in the dishonoured Aundis. 
The perfunctory nature of search into title of the property supports 
this conclusion. 

We have already noticed the fact that the respondents and their 
Solicitor did not call for the promissory notes said to have been 
executed by Shaheba Khatoon in favour of Dr. Roy, that they made 
none of the enquiries which a prudent purchaser, would make 
where a fardanashin lady was involved, and that further no valua- 
tion of the property was made. 

The evidence of Mal Chand Dugar is that he himself inspected 
the property on two or three Occasions in company with the Soli- 
citor’s managing clerk Sailendra and Dr. Roy and made only 
cursory enquiry from the tenants as to who the owner was but did ; 
not ask for or see any rent receipt. In cross-examination he admits 
that he saw property only once before the mortgage and was there 
for an hour and a half. Dr. Roy, however, does not support him 
fully, when he says that they were at the place for ro or z5 minutes 
only, and the property was shown to them from outside, Sailendra’ 8 
evidence is also to the same effect as Dr, Roy’s, 

The evidence about the search is given by. Sailendra, In his 
examination-in-chief he says that he made searches at the Calcutta 
Corporation, at the execution Sherista (Office) of the Alipore Court 
and at the Registration Office. In cross-eexamination he admits that 
he himself did not search the Municipal records and that he could 
not say anything definite regarding the search of the records of 
the rst Munsiff’s Court at Alipore. The search report is not pro- 
duced and the explanation is that on account of his illness Mr. 
T. B. Roy’s office is in a disordered state. Mr. T. B. Roy fell ill in 
1929 when the respondents knew that their title was in danger, 
Still they took no steps to have their papers back from that office or 
to have them preserved. Only his Day Book has been produced. 
The only relevant entries in his Day Book are exhibits 9, 9(a), 9(b), 
o(c), 9(d) and exhibit ro (Il—184—189). Exhibits 9 to g(b) are 
entries relating to search. They have been attacked by the appel- 
lant’s Advocate as subsequent interpolations, We have looked into 
the original Day-Bock. Those entries are squeezed in and appear 
to be in a handwriting different from the other entries ‘and some- 
what fresh. Some suspicion no doubt can be raised about them, 
but we are not prepared to say on the evidence that they were not 


-there from the beginning. The fact howeveris that none of the 


entries show that any search was made in the Municipal Office. It 
any search had been made there it would have disclosed the fact 


- 
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that Shaheba’s name was not recorded there even in r92i, though 
the purchase was made in December, 19176. 


Sailen’s evidence is that he only searched the index of persons 
kept in the Registration Office from 1903 to 1916 and then from 
1919. He does not remember whether ‘searches were made for the 
years 1917 and 1918. The Day Book, however, does not contain 
any entry to show that searches were made for those years. No 
explanation is offered in the evidence as to why no search was made 
for the years 1917 and 1918, ‘A suggestion has, however, been made 
in the course of argument in the lower Court that no search was 
necessary for the period after Amir Begum’s title was extinguished 
by Shaheba Khatoon’s purchase in December, 1916, at the sale in 
the Land Acquisition execution proceedings, and up till the time 
when the latter took possession at the end of 1919. The suggestion 
has-no merits for clearly Shaheba Khatoon might have transferred 
her title during that period even though she had not taken posses- 
sion as owner. It is to be remembered too that she was herself 
the tenant iyzrday at the time. Sailen also says definitely that he 
did not search for any year the place register, Index No. II or the 
Index of property. That is the most important index to be searched 
and is searched in allcases because it gives the history of the pro- 
perty. His explanation is that he did not search the property 
register Or index II as that index maintained at the Alipore Regis- 
tration Office was unsatisfactory. That is a false explanation, The 
Sub-Registrar’s clerk, Ratneswar Mukherji, D. W. rr, stated in 
cross-examination that the index registers are prepared simultane- 
ously with the copies. It is enjoined by section 54 of the Regis- 


‘tration Act itself that the entries in the indexes are to be made as 


far as practicable immediately after the registering officer has 


-copied, or filed a memorandum of, the document to which it 


relates; and this is further emphasized in paragraph 124 of the 
Departmental Instructions of the Inspector-General of Registration 
at page 205 of the Registration Manual to the effect that the 
contents of a register book shall be indexed as soon asa docu- 
ment has been copied into it, and that the preparation of original 
indexes shall on no account be allowed to fall into arrears. It 
is impossible to believe that in such an important district as 
Alipore Index No, II would be kept incomplete or in arrears 
for any appreciable period of time, In fact extracts from that 
index have been produced in this case by the appellant and on 
looking into them the reason for not admitting search of those 
register becomes at once apparent. They are exhibits Ex. R 
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Civit, series, Ex. R (II 63-64) shows that in rọ1ya deed of trust in 
roo. respect of No. rjr, Kaila Sarak Lane had been executed and 
Purnendu Nath registered in book, 7, pages zos—208 under Serial No, 1819. 
Tagore This is the deed of Wakf executed by the Prince (Ex. M—II,93). 


Hanut Malt Dogar, If this register had been searched it would have at once indicated 
anes that the Prince was dealing with the property as his own, though 
the sale certificate was issued in the name of his protege Shaheba 
Khatoon. Ex. R (1) (II—65) would have indicated that Shabeba 
was dealing with the property in 1919 by Ex. N (Il~—145) not 
as owner but as lessee of the Prince onthe basis of the lease 
which the latter had granted to her in 1916. Ex. R (2) (Il—71) 
would have indicated that in r920. Nawab Syed Ali, the Mutwali 
of the Prince’s Wakf, was granting the property in lease by 
Ex. N (3) (IIl—153) as Mutwali to one Sundar Mull with per- 
mission of the District Judge, It seems as if the Index No. 11 
was avoided intentionally, for a search into it would have fixed 
the respondents with express notice of the facts which would 
lead to the conclusion that the property belonged to the Prince 
and not to Shaheba, We cannot accept the respondents’ con- ` 
tention that they must be taken to have acted in good faith and 
with reasonable care simply because they entrusted the enquiry 
into title to a solicitor whom they trusted and only completed 
the transaction after they were told by their solicitor that every- 
thing was right. A purchaser, from the ostensible owner would 
in that case be able in every case to defeat the title of the real 
owner by simply employing a solicitor or lawyer On matter whether 
- the latter discharged his duty properly or not, The contention 
if accepted would open a wide door to fraud, and would 
moreover render section 41 of the Transfer of Property Act almost 
nugatory, for in matters of purchases, mortgages and leases a 
solicitor or a lawyer is generally employed to search into title. 
We hold forthe above reasons that respondents’ mortgage is not 
good against the real owner and they cannot rely upon their 
purchase as against the appellant. Even if Rs. 32500 had been 
further advanced by the respondents between the 15th March 
and the 18th April, r921, the appeal must be decreed and their 
suit dismissed on the ground that the respondents did not act 
with reasonable care, In this view of the matter the last question 
raised becomes redundant, but‘as the matter has been argued we 
proceed to pronounce our opinion briefly upon it. 
The learned Advocate for the appellant urges that under the 
terms of section 4r of the Transfer of Property Act, the respon 
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dents would not have acquired any title as against his client, even 
if they had been éonajféde purchasers for value and had taken 
reasonable care to ascertain that their transferor Dr. Roy had 
power to transfer. He has advanced his argument in a two-fold 
manner. He says firstly that as Dr. Roy had acquired no title 
he could not pass any to the respondents. This argument assumes 
that a purchaser from the ostensible owner who purchases with 
notice of the real title acquires no title. This is not so on the 
terms of the section. He acquires a title which is voidable at 
the instance of the real owner and until his purchase is avoided 
he can deal with the property. His second contention is that 
section 41 of the Transfer of Property Act only provides for the 
first transferee from the ostensible owner and not for succeeding 
transferees, for the transferor must be made the ostensible owner 
with the express or implied consent of the real owner. He says 
a benamdar is the ostensible owner with the express consent of 
the real owner, but a transferee from the latter does not hold the 
property with the express or implied consent of the real owner. 
It was also urged, though the argument was not pressed, that 
whatever may be said to be the position of the Prince, his successor, 
the defendant mutwah, has never given any consent to Shaheba 
Khatoon being the ostensible owner of the property in dispute. 
Section 41 is negative in form. The object of the Legislature 
was to define the limits of protection of a purchaser from an 
ostensible owner as well as the limits of the disability of the real 
owner. The true principle is what has been formulated in Ram- 
coomar Koondoo v. McQueen (1). It is the principle that he 
who holds out another to the world as the owner must bear all 
the consequences of it when his right comes in conflict with an 
innocent purchaser for value who had taken reasonable care in 
making the purchase. Section 41 itself may be limited in its terms 
to the position of the real owner as against the purchaser for 
consideration from the ostensible owner. In terms it does not 
apply either to voluntary transfers by the ostensible owner or to 
the rights of the successors-in-interest of the real owner or the 
right of subsequent purchasers from volunteers or from first 
transferees for consideration from the ostensible owner. The 
rights of such successors-in-interest or subsequent transferees are 
to be determined on general ‘equitable principles. In making 
statutory provision for the equities relating to the rights of the 


(1) (1872) L. R. I. A. Suppl. Vol. go; 11 B. L. R. 46; 18 W. R. 166, 
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first transferee from an ostensible owner and for the liabilities 
ox disabilities of the real owner who gave-consent to the transferor 
being: the ostensible owner it cannot bave been intended to 
penalize subsequent transferees fromthe one or to benefit the 
successors-in-interest of the-other. If the first transferee from the 
benamdary is a-bonafide purchaser for: value without notice, he 
acquires good title ‘and any transferee from him with or without 
notice of the real title would in equity acquire a good title. If 
‘the first transferee be either a volunteer ora transferee for value 
“but with notice, a donafde transferee from him’ for value without 
notice would in equity be still protected: on that principle. In 
Gholam Siddique v. Jogendra: Nath Mitter (1) the view was taken 
that section 47 itself applied to subsequent transferees. Though 
that judgment is open to criticism inasmuch as reliance was placed 
‘upon the case of Baidya Nath Dutt v, Alef Jan- Bibi-(2), a case 
not exactly of that type and distinguishable upon its special facts, 
we think that the effect of the law was formulated correctly 
‘therein. If the respondents had been čonafide purchasers: and 
“bad taken reasonable care to ascertain if Dr. Roy had power to 
«transfer, they would have succeeded ; but as our finding on this 
point is‘ against them the appeal must be allowed with costs 
‘throughout. ` 


ATM i Appeal allowed, 


t 


(1) (1896) 31 C. W. N. 205. 
(2) (1922) 36C. L. J. 9. 
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Before Mr. Justice N, G. A. Badgley 
FIRM NAMED RAMNARAYAN JAGANNATH 


Ue 
RADHAGOBINDA DEBNATH* 


Execution, application for, if barred—~Application for transfer of decree to 
another Court, if saves limitation ~Step in aid~Indian Limitation Act 
(IX of 1908). Schedule I Article 182 clause 5—~Fresidency Small Cause 
Courts Act (XV of 1882); sections 31. 35. 


The ‘law contemplates that if a decree is legally capable of being executed, 
a decree-holder may either apply for its execution by. filing an application under 
‘Order 21 rule 11 of the Code of Civil Procedure or apply for some step to be 
taken in furtherance of any execution proceedings which, he may, thereafter 
think it necessary to indicate, and in the latter case it is not necessary that an 
application for execution should be pending at the time when he files his appli- 
cation. For instance, the decree-holder would adopt a perfectly valid procedure 
if he applied in a suitable case to the Court which passed the decree for the 
‘transmission of the. decree.to.dnother Court for execution and after this transfer 
had been effected applied to. the transferee Court for the execution of the decree : 
Sreenath Chakravarti v. Priya Nath Bandopadhya (1), referred to. 


An application to transfer the decree to another Court for execution isa 
step in aid of execution within the meaning of, Art, 1&2 clause 5 of the Indian 
Limitation Act. M. Rajbuliubh Sakai v, Foy Kishen Pershad (2), Chundra Nath 
Gossami v, Gurroo FProsunna Ghose (3), and Akad Bux Jamadar v. Kinkar 
Chandra Pal (4) referred to. 


Section 35 of the Presidency Small Cause Courts Act is sufficiently wide to 
empower the Registrar to make any order in respect of execution matters “which 
a judge of the Court might make under this Act.” 4 


A` transmission order as provided by section 31 of the Presidency Small 
‘Cause Courts Act made by the-Registrar of the Small Causes Court is a judicial 
order on.an application. made in accordance with law. 


Appeal by the Decree-hoiders. 

The materiak facts will appear from the judgment. 

Myr. Sudhir Kumar Acharjee (for Mr. Chandra Sekhar Sen). for 
the Appellant. 

Messrs. Hem Chandra Dhay and Frovash Chandra Basu for 
the Respondents. 

Cc. A, V, 

*Appeal from Appellate Order No, 157 of 1930, against the order of P. C. 
De, Esq., District Judge of Bakergunj, dated the 28th of February, 1939, afirm- 
ing that of Babu Abinash Chandra Ghose, Esq,, Subdivisional Munsiff, Bhola, 
dated the 13th September 1938. 


(1) (1930) 52 C. L. J. 569; L L. R, 58 Calc. 832, 


(2) (1895) I. L. R. 20 Cale. 29 . (3) (1895) 1, L. R. 22 Cale. 975 
(4) [1935] A. I. R. Calc. 640, 
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The judgment of the Court was as follows : 

This appeal is directed against the order of the learned District 
Judge of Bakarganj, dated the 28th of February, 1939, in which 
he held that a certain application for execution was time- 
barred. 

The decree-holder is the appellant in this case and he was 
seeking to execute a decree which be had obtained in the Presi- 
dency Small Cause Court on the 23rd of July, 1926. It appears 
that an application for the execution of this decree, which the 
decree-holder had filed onthe 16th of July, 1929, was dismissed 
for default on the 3oth of September, 1929. ‘Thereafter, the 
record shows that the decree was sent on three occasions to the 
Court of the Munsif of Bhola for execution, viz, onthe 13th 
December, 1929, the sth December, 1932, and the 4th Decem- 
ber, 1935, but on each occasion the decree appears to have been 
returned unexecuted. 

The application for execution with which we are now con- 
cerned was filed on the 23rd of July, 1938, and it is contended 
on behalf of the judgment-debtor that this application must be 
treated as time-barred as it was not filed within three years of the 
final order in the preceding execution case, which was passed on 
the 30th of September, 1929. In this connection, it is argued 
that the subsequent proceedings under which the decree was 
transmitted to the Court of the Munsif of Bhola for execution 
cannot be regarded as steps in aid of execution. The last of the 
orders under which the decree appears to have been transmitted 
to Bhola for execution is dated the 4th of December, 1935 ; and 
it is clear that, if this order can be regarded as an order in connec- 
tion with an application to take some step in aid of execution 
within the meaning of Article 182(5) of the Limitation Act, the 
application for execution which was filed on the 23rd of July, 1938, 
will not be time-barred. 

In the first place, it is argued that these orders transferring 
the decree to the Bhola Court for execution should not be regarded 
as steps in aid of execution because, on the material dates, no 
execution case was actually pending, In support of this argument 


teliance is placed upon some observations of Mr. Justice C. C. 


Ghose in the case of Amay Krishna Chowdhuri v. Jogatbandhu 
Biswas (1), In that case the learned Judge observed that “to 
take some step in aid of execution must mean some proceeding 


(1) (1931) 1. L, R. 59 Cale, 760 ; 35 C, W, N. 1192 ; 54C. L, J. 201. 
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to obtain an order of the Court in furtherance of the execution 
of the decres ..essasessessee it must be remembered that a step in 
aid of execution can only be taken in the course of an execution 
proceeding which is pending or capable of being kept alive and 
there can be no step in aid of execution where the execution itself is 
already barred.” 

In the case with which we are now dealing it seems to be 
clear that the orders for the transfer of the decree to the Munsif’s 
Court of Bhola, which were made on the 13th of December, 1929, 
the sth of December, 1932, and the 4th of December, 1935, 
must have been made in the ordinary course of business in pur- 
suance of applications which were filed under section 31 of the 
Presidency Small Cause Courts Act. Further, there is no doubt 
that, at the time when these orders were passed, the decree which 
it was sought to execute was still capable of being kept alive 
although no application for execution may bave been pending at 
the time. The provisions of Article 182(5) of the Limitation 
“Act show that, in order to save limitation in the case of the 
execution of a decree passed by a Court subordinate to this Court, 
an application for execution must be filed within three years of 
the final order made either in connection with a previous applica- 
tion for execution made in accordance with law, or within a 
similar period of the final order passed onan application to take 
some step in aid of execution. In my view, the law clearly con- 
templates that, ifa decree is legally capable of being executed, 
a decree-holder may either apply for its execution by filing an 
application under Order 21 rule, 11, of the Code of Civil Pro- 
cedure or apply for some step to be taken in furtherance of l any 
execution proceedings which he may thereafter think it necessary 
to initiate, and, in the latter case, it is not necessary that an 
application for execution should actually be pending at the time 
when he files his application. For instance, the decree-holder 
would adopt a perfectly valid procedure if he applied in a suitable 
case to the Court which passed the decree for the transmission 
of the decree to another Court for execution and, after this 
transfer had been effected, applied to the transferee Court for 
the execution of the decree | Sreenath Chakravarti vw. Priya Nath 
Bandopadhya (1) |. 

The main question for decision, therefore, in connection with 
this appeal is whether an application to transfer a decree to another 


(1) (1990) 52C. L. J. 569; I, L. R. 58 Cale, 832. 
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Court for execution should be regarded as a step in aid of 
‘execution, To my mind there can be no doubt that such an 
application must be regarded asan application to take some step 
in aid of execution and this is the view which was adopted by this 


‘Court in the cases of Rajbullubh Sahai v. Joy Kishen Pershad (I), 


Chundra Nath Gossami v, Gusroo Prosunno ‘Ghose (2) and 
Ahad Bux Jamadar v. Kinka? Chandra Pal(3). In this connec- 
tion, it was observed by Mr. Justice Mukerji in the case of 
Sreenath Chakvavarti v. Priya Nath Bandopadhya, (4), that 
“a -mere application to have a decree transferred to another Court 
is not an application for execution [| Khetpal v. Tikam Singh 
(5) ) but we do not think it bas ever been held that it is-nota 
step in aid of execution ; in fact it is the first step that the Court 
which passed the decree is called:‘upon to give to a decree-holder 
who stands in need of it when execution has to be had in a 
different Court, ” 

In support of his contention that an order on an application 
for the transmission of a decree does not save limitation the 


_ learned Advocate for the appellants places some reliance on the 


decision of this Court in the case of Chutterput Singh v. Sait 
Sumari Muli (6), which was approved by the ‘Privy Council in 
the case of Banku Behari Chatterji v. Naraindas Dutta (7). 
The decision in Chutterput Singh’s case (6), however, depended 


. onthe question whether a certain order made by the Registrar, 


in pursuance’ of which a decree passed on the Original Side of 
this Gourt was transmitted to another Court for execution, cons- 
tituted a revivor within the meaning of Article 183 of the Limi- 


_tation Act, It was beld that to constitute a revivor of the decree 


there must be expressly or by implication a determination that 
the decree is still capable of execution, that such determination 
must be by a Court or by a person duly qualified to make it and 
that the Registrar was not clothed with the requisite authority 
for this. purpose. The Chief Justice pointed out in his judgment 
that the conditions under which limitation may be saved in 
Articles 182 and 183 of the Limitation Act are essentially different 
and Mukherji J. also observed that it was not necessary in that 


| case to decide whether an application for transmission of a decree 


might not be deemed an application to take a step in aid of 

(1) (1892) I. L. R. 20 Calc. 29. (2) (1805) 1. L. R. 22 Calc. 375, 

(3) (1935) A. L R., Cale, 640, (4) (1930) 52 C. Ln J. 569; 28°C, 832, 
(5) (1912) I. L. R. 34 All. 396. : 
(6) (1916) L L. R. 43 Cale. g03 ; 23 C. L. J. 645. 

(7) (1927) L L. R. 54 Cale. soo; 45 C, L. J. 507; L. R. s4 L A: 129, 
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execution within the meaning of Article 182 (5) of the Limitation 
Act. Inthé case with which we are now dealing there is no 
question of the revival of a decree of a Court established by Royal 
Charter within the meaning. of Article 183 of the Limitation Act. It 


follows, therefore, that the decision in Chuttarput Singh’s case (1) 


is of no assistance to the appellants, 

Finally, it has been urged that a 'transmission order made by 

the Registrar of the Small Cause Court cannot be regarded as a 
judicial order on application made in accordance with law. In 
“this connection, I have already referred to the provisions of Sec- 
tion 31 of the Presidency Small Cause Courts Act, from which 
it would appear that transmission orders in the Presidency Small 
Cause Court ate only made on the application of the decree- 
holder, It must, therefore, be presumed in this case that such 
an application was duly made. In my judgment the language of 
section 35 of the Act is sufficiently wide to empower the Registrar 
to make any order in respect of execution matters “which a 
Judge of the Court might make under this Act.” I do not think, 
therefore, that there is any force in this argument which has been 
put forward on behalf of the respondent. 

It follows, therefore, that the application for execution, which 
was filed on the 23rd of July, 31938, cannot be regarded as time- 
barred as it was filed within three years of the last order passed 
on an application to take some step in aid of execution and thus 
fulfils the requirements of Article 182 (5) of the Limitation Act, 
The judgment of the lower appellate Court must, therefore, be set 
aside. This appeal is allowed with costs throughout and it is ordered 
that execution do proczed. 

The heering-fee in this Court is assessed at two gold: mohurs, 

Leave to appeal under section 15 of the letters Patent is 
refused. 


P, Rs Appeal atlowed, 


(1) (1916) I. L. R. 43 Calc. 903 ; 23 C, L. J. 645. 
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Before Mr, Justice N. G. A. Edgley, 
N 


HARIPADA alias HARI PROSAD MUKHERJEE, SHEBAIT 
or SRI SRI MALIMATA anp SREE SREE LAKSHMI 
NARAYAN JEW, DEITIES 


e D. 
SHAILABALA DEVI, 


Indian Limitation Act (IX of 1908), section 5— Appeal with deficit Court 
feesmOrder of Court not communicated to party or pleader— Duty of 
pleader. 

When it was known to a party at the time when he filed an appeal that 

a further sum would be required on account of court-fee, it was his business or 

the business of any pleader acting on his behalf to ascertain the date fixed for 

depositing the court-fee. Ina case of this sort pleaders should make themselves 
acquainted with the nature of the orders passed and it isnot the duty of the 

Court to send records to the pleaders in order that signature may be taken in the 

order. The party therefore was not entitled to an extension of time under 

section 5 of the Limitation Act. 


Appeal by the She bait. 

Application for extension of time under section s of the Indian 
Limitation Act. 

The material facts will appear from the judgment, 

Mr, Pra fulla Kumar Chatterjee for the Appellant. 

Messrs. Gopendva Nath Das and Hasideb Chatterjee for the 
Respondent. 

The judgment of the Court was as follows: 

Edgiley, J. :—In this case the appellant filed an appeal in the 
Court of the District Judge of Howrah on the 14th of December, 
1938. The memorandum of appeal was filed with a court-fee of 
Rs. 2-14 annas only as part payment in respect of a total court-fee 
due of Rs. 52-14. On the 15th of December 1938 the learned 
District Judge recorded an order to the effect that the balance of 


* the court-fees should be deposited within three days and he directed 


that the matter should be put up on the roth of December 1938 for 
orders. On that date the court-fees had not been paid, so the 
mem@randum of appeal was rejected. On a later date namely on 
the 3rd of January, 1939 the appellant filed an application in 


*Appeal from Original Order No. 134 of 1940, against the ordet of B, K, Basu, 
Esq» District Judge of Howrah, dated the 4th February, 1939 in Title Appeal 
No. 177 of 1938 arising out of Title Suit No. 7 of 1938, 
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which he asked for an extension of time under section 5 of CIVIL. 


the Indian Limitation Act. This application was rejected. The 1940. 
appellant’s case in his application was to the effect that orders such Haripada alias Hari 
as the one passed on the 15th of December, 1938 are ordi- Prosad eden tee 
narily communicated to the pleaders concerned, but in this  Shailabala Devi. 
case neither the pleader nor his clerk wag informed of the Edgley, F. 
order at the time when it was made or when the memorandum — 
of appeal was rejected. Having regard to the fact that admittedly 
the appellant knew at the time when he filed the appeal that 
a further sum of Rs. 50 (Rupees fifty only) was due on account of 
the court-fees it was his business, or the business of any pleader 
who might have been acting for htm in connection with this 
matter, to ascertain the date fixed for depositing the deficit court- 
fees. In a case of this sort it is expected that pleaders shall make 
themselves acquainted with the nature of the orders passed and 
it is not the duty of the Court to send records to the pleaders in 
order that their signatures may be taken on the order-sheet. It 
is suggested by the learned Advocate for the appellant in this case 
that this matter was never entered in the cause list and on this 
account the pleader had no opportunity of knowing that the 
case would be put up cn the 19th of December, 1938, for orders. 
If it had been the case for the appellant that this matter was not 
entered in the cause list, this point should have been specifically 
taken in the application, In none of the petitions which he filed 
in connection with this case did he take this point. 
In my view this is not acase in which the appellant is entitled 
to any indulgence under section 5 of the Indian Limitation Act, 
and this appeal is, therefore, dismissed. 
I make no order with regard to costs, 
The application under section 115 Civil Procedure Code is not 
pressed and is, therefore, rejected without costs, 


Pe Re Appeal dismissed. 
Application for revision rejected, 
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CRIMINAL REFERENCE. 
Before Mr. Justice N. G. A. Edgley. 


THE EMPEROR 
D 


GOBIN DA CHANDRA DAS AND ANOTHER, * 


Public Gambling Act (Il B. C. of 1867) Section 6—*Common gaming 
house'—Search warrant executed by a different oficer, if illegal. 


A search conducted in pursuance of search warrant executed by an officer 
different from the officer in whose name the search warrant has been issued is 
legal, 


Under the Public Gambling Act, ‘a common gaming house’ has a special 
meaning and unless that expression is used the prosecution cannot avail 
themselves of the special provision of section 6 of the Act. , 

Reference under Section 438 of,the Code of Criminal Pro- 
cedure, 


The accused were convicted under section 4 of the Bengal 
Public Gambling Act and sentencing them each to paya fine of 
Rupees Twenty or in default one week’s Rigorous Imprison- 


l ment, 


The material facts will appear from the following 


Keferente, 


5 


“1. History of the case: The petitioners have been convicted 


| under section 4 of the Gambling Act and sentenced to ‘pay a 


fine of Rs, 20 each by the Police Magistrate, Sealdah. Only one | 
witness was examined—-the Sub-Inspector. who executed the search 
warrant, On his evidence the learned Magistrate’s finding was as 
follows: “I am convinced that the accused Phani Bhusan Biswas 
and Gobinda Chandra Das were gambling inside 14/1, Sambhu 


' Babu Lane and were arrested red-handed. I find them guilty 


under section 4 of the Bengal Gambling Act.” 


2. The order recommended for revision: The order of con- 
Viction. i ` 


*Criminal Reference No. 54 of 1940, by M. H. B. Lethbridge, Esq. 
Sessions Judge of 24 Parganas, dated the gth March, 1940, recommending that 
the Order of H. H. Nomani, Esq., Police Magistrate of Sealdah, dated the 27th 
January, 1940, may be set aside. 
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3. In what particular portion of the order the Court making 
the veference considers an error on point of law to exist: The 
whole. l 

4. The grounds upon which, in the opinion of the Court, the 
order should be reversed < | 

The learned Magistrate has come to no finding that the pre- 
mises where the petitioners were found were a common gaming 
house. He has not applied his mind to the question at all, It 
will not be a common gaming house unless instruments of gaming 
were kept or used for the profit or gain of the persons owning, 
occupying &c. the house. The learned Magistrate, as I have 
said, has come to no finding on this pointand asa matter of 
fact there is no basis upon the record for any such finding. There 
is no evidence that instruments of gaming were used for the 
profit or gain of the owner or occupier. The fact that betting 
slips were found in the room will not be evidence by itself under 
section 6 of the Bengal Public Gambling Act that the room was 
used as a common gaming house, because the Warrant under 
which the room was searched did not comply with the provisions 
of section 5. It was defective because it did not state that the 
Magistrate who granted it had reason to believe that the premises 
were used asa common gaming house. What it says is that he 
was led to believe that they were used for the purpose of bucket 
shop gambling on race horses, but ‘a common gaming house’ 
has a special meaning under the Public Gambling Act, and unless 
that expression is used, the prosecution cannot avail themselves 
of the special provision of secsion 6. [See the case of Ganga Das 
Banerjee va King-Emperos (1) |. 

The search was also illegal because the search warrant was 
issued to the Officer-in-charge, Entally Thana but was executed 
by a different officer. I doubt whether'it could have been so 
executed by another officer even if authorised by the Officer-in- 
charge, but ia this case there was not any authorisation. 

It follows that there was no evidence on which the Court 
could hold that the petitioners were found in a common 
gaming house, and I recommend that their conviction be set 
aside. 


Mr. Se NV. Mukherjee with Mr. Samarendra Nath Mukherjee 
for the Petitioner. 
- No one for the Complainant. 


(1) (1929) 51 C. L. J. 224. 
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The judgment of the Court was as follows ; 

This Reference is accepted for the reasons set forth in the 
letter of referencé dated the oth of March, 1940. The order 
convicting the accused persons dated the 27th of January, 1940, 
is set aside, 

The fine, if already paid, will be refunded. 

The money found on the person of the accused will also be 
refunded. 


P, R. Reference accepted, 


CIVIL REVISION. 
Before My, Justice A. N. Sen, 


KIRAN CHANDRA DAS AND OTHERS z 
De 


MATILAL BISWAS AND OTHERS," p 

Bengal Tenancy Act (VIll of 1885), Section 167— Notice — Fresh service, if 
possible—Question of proper service not finally decided Notice, if can 
be issued again— Order under section 167 of the Bengal Tenancy Act, if 
open to revision. 


An order of the Munsif refusing an application under section 167 of the 
Bengal Tenancy Act to issue fresh notice is an order passed by a Court and 
is open to revision. by High Court under section 115 of the Code of Civil 
Hrocedure. 


When the judgment of Munsif held ina suit for possession of holding, 
that -the notice under section 1€7 of the Bengal Tenancy Act, 1885 was 
not properly served was -pending in appeal, no fresh notice under that 
section should be issued on application by the appellant to the Munsif, 


A petitioner may in certain circumstances be entitled to a fresh service of 
notice. under section 167 of the Bengal Tenancy Act, if the service was, 
defective. 


*Livil Revision Case No. 847 ò 1039, against the order of Shib Chandra 
Dutt, Esq, Munsiff, First Court, Bagerhat (Khulna), dated the 22nd 
May, 1939. 


ae 
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Application for Revision under section 115 of the Code of 
Civil Procedure by the Plaintiffs, 


Application to issue fresh notice under section 167 of the 
Bengal Tenancy Act. l 


The material facts will appear from tbe judgment. 


Messrs, Nripendra Chandra Das and Rajendra Nath Das for 
the Petitioners. 


Mrz, Jitendra Nath Guha for the Opposite Party. 
C, A, V. 
The judgment of the Court was as follows : 


The petitioners purchased a holding with power to annul 
encumbrances on 21st March, 1932. On 2nd February, 1933, 
they applied under section 167 of the Bengal Tenancy Act before 
the Munsiff for the issue of two notices on the opposite parties 
declaring that the encumbrance had been annulled. The notices 
were issued and an order was recorded by the Munsiff “Notices 
served. Service proved. No objection raised, let the case be dis- 
posed”. They went to take possession but were resisted. 


On 1st October, 1937, the petitioners instituted a suit for 
possession of the holding, Objection was taken that the 
encumbrance had not been annulled as the notices under section 
167 had not been properly served. The objection was upheld 
by the trial Court and the suit was dismissed. An appeal was 
taken by the petitioners to the District Judge and it is still 
pending. ; 

On t4th February, 1939, the petitioners applied to the Munsif 
‘to issue fresh notices on some of the opposite parties. The 
learned Munsiff has refused the application and the petitioners 
moved this Court and obtained this Rule, 


The learned Munsiff has rejected the application on two 
grounds, First, he says that the matter being sub-judice no fresh 
notice should issue. Secondly he says that ‘at this late stage the 
petitioners cannot be permitted «to “re-open the question” as this 
would offend against the principle that there should be a finality 
to litigation, 

I am of opinion that the first ground of refusal is sound. The 
judgment of the Munsiff having been appealed against it cannot 
be said that it has been finally decided that the notices have not 
been served. If they have been properly served they cannot be 
served again. Until the appeal is disposed of there should not 
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be any fresh service. I must not be understood as deciding that 
if the appeal is decided against the petitioners they would have 
the right to get the notices served again. Whether will they 
still have the right-or not is a matter which will have to be decided 
later on the facts found by the Court deciding the appeal, All 
I decice is that while the appeal is pending no fresh notices should 
be served. 

The second ground is in my opinion not of any substance, 
If the application was made in time and the other requisites of 
section 167 have been observed the petitioners may in certain 
circumstances be entitled to a fresh service of notices if the service 
was defective for certain reasons, 

An objection was taken by the opposite parties that no revision 
lay against the Munsifi’s order refusing to serve the notices on 
the ground that the Munsiff was acting not as a judicial officer 
but merely in a ministerial capacity.. My attention was drawn 
to the first few lines of section 115 of the Code of Civil Procedure 
which are as follows : 

“The High Court may call for the record of any case which has 
been decided by any Court subordinate to such High Court and in 
which no appeal lies thereto. ” 

In my opinion this objection is unsound. The Munsiff has 
really.to decide a case. He has to consider matters and arrive 
at a decision. He hasto act as a Court, The words used in 
section 167 of the Bengal Tenancy Act make this quite clear. It 
says that the application should be made “to the Court which 
passed the decree or the Revenue Officer etc.” The present 
order is one passed by aCourt and is in my opinion open to 
revision by this Court under section 115 of the Code of Civil 
Procedure. l 

The order of the learned Munsiff is in my opinion, however, 
a proper order for the reasons given above. The Rule is discharged 
with costs, Hearing fee one gold mohur. 


P, R, Rute discharged, 


Vote yj ` HIGH COOK, 


Before Mr, Justice B, K. Mukherjea and Ma game 
< A S M., Akram, 


ISWAR CHANDRA SAHA AND ANOTHER 
Ye 


CHULO GARO AND OTHERS.* 


Furisdiction—Valuation according to market value of land under Suits Valuas 
tion Act (VII of 1887)—Court Fees Act (VII of 1870), section 7, para 5 
clause (a). 


For the purpose of determining jurisdiction, the valuation has to be made 
according to the market value of the subject-matter of the suit under the Suits 
Valuation Act and not according to artificial rules under the provisions of the 
Court Fees Act. 


In a suit for declaration of title and recovery of possession of certain lands 
and for mesne profits, the plaint stated inter alia that the net profit from land 
was Rs, 350 odd per year but that the market value of the land was only about 
Rs, 1200; the claim for mesne profits was made at Rs. 1000 and the total 

valuation of the suit was thus laid at Rs. 2200. The suit was filed in the Court 
of Munsiff, whose jurisdiction did not extend beyond Rs. 3500 : 


Held, that for the purposes of court-fee the suit should have been valued in 
the manner indicated in the first part of section 7 para 5 clause (a) of the Court 
Fees Act, 1870, that is, the valuation should have been according to the value 
of the subject-matter, which is, under the prescribed method of calculation at 
15 times the net profit from the land in the year next before the date of pre- 
senting the plaint. 

That as the market value of the land in suit was found to be Rs, 5250, the 
plaint Should have been under Order 7, Rule 10 of the Code of Civil Procedure 
presented to the proper Court and not to the Court of the Munsif. 

Application for Revision under section 115 of the Code of Civil 
Procedure. 


The material facts will appear from the judgment. 

Messrs. Jatindra Nath Sanyal and Sibakali dad for the Peti- 
tioners. 

No One for the Opposite Party. ! 

The judgments of the Court were as follows : 

Akram, J. :—This Rule is directed against an order of the 
‘ard Subordinate Judge of Mymensingh affirming on appeal the 


*Civil Revision Case No, 78 of 1940, against the order of B. B. Bhadhuri, 
Esq, ard Subordinate Judge of Mymensingh, dated 26th September, 1939, 
affirming that of J. N. Das Gupta, Esq., Sadar Munsiff, Mymensingh; dated 
the goth June; 1939. 
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es order of the 2nd Munsif of Mymensingh (Sadar) returning the plaint 


1940. of the petitioners under Order 7, rule to of the Code of Civil 


reed 
Iswar Chandra Saha Procedure on the ground that the Court had no pecuniary jurisdic- 
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—— The suit was for declaration of title and recovery of possession 
Akram, F . of certain lands and for mesne profits, 


The plaint stated inte alia that the net profit from the land 
was Rs, 350-14-6 per year but that the market value of the land 
was only about Rs, r200 ; the claim for mesne profits was made at 
Rs. roco and the total valuation of the suit was thus laid at 
Rs, 2200. 

The defendants filed written statement contesting the suit and 
took the plea infer alia that the lands were much under-valued and 
that the court-fee paid was also insufficient. 

Issue No. 1 framed in the suit was as follows: “Has the suit 
been properly valued and stamped? Has the Court pecuniary 
jurisdiction to try the suit ?” 

The issue was taken up for trial first and upon a consideration 
of the evidence adduced the learned Munsif came to the corclusion 
that the correct valuation of the disputed property was Rs. 60090, 
in that view of the matter he returned the plaint under Order 7, 
rule ro of the Code of Civil Procedure to be presented to the pro- 
per Court as his own jurisdiction did not extenc beyond Rs. 3500, 
Upon appeal by the plaintiffs the Subordinate Judge held that 
"According to the estimate of nett profits in the valuation statement 
the suit ought to have been valued at Rs, 5250” and confirmed 
the order of the Munsif. Against that order the petitioners 
obtained the present Rule. No one appears for the opposite party. 

It is now contended before us that the petitioners were entitled 
under section 7, paragraph 5, clause (a) of the Court-Fees Act 
to value the suit at the market value of the land which according to 
their estimate was worth Rs, 1200 only. 

Looking at section 7, paragraph 5, clause (a) 1 find that it 
consists of two parts : Under the first part the valuation is to be 
according to the value of the subject-matter, that is, under the prese 
cribed method of calculation at 15 times the net profit from the 
land in the year next before the date of presenting the plaint. 
Under the second part the valuation isto be made by the Court 
if it has reason to think that the valuation given is wrong. In 
such a case the valuation is to be fixed at 15 times the net profit 
which the Court may assess or the market-value of the land, which: 
ever is lower. 
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l an sie Civil, 
It seems to me therefore that so fàr asthe petitioners are con- Tia 
cerned they have to value the subject-matter for the purposes of 1940. 


court-feein the manner indicated in the first part of section 7, Iswar Chandra Saha 
paragraph 5, clause (a) of the Court Fees Act. 
' This, however, is a matter which relates to the sufficiency or 
otherwise of the court-fee. The question for consideration 
that is now before us is whether the Munsif has jurisdiction to 
try the suit, < 

For the purpose of determining jurisdiction the valuation has 
to be made according to the market value of the subject-matter 
of the suit under the Suits Valuation Act and not according to 
artificial rules under the provisions of the Court Fees Act. Both 
the Courts below have come to the conclusion that the market- 
value of the lands in suit exceeds far beyond the pecuniary juris- 
diction with which the learned Munsif is vested. The Court of 
. appeal below has found the correct valuation of the suit-lands to 
be Rs. 5250. I see no valid reason to interfere with the order 
passed by the Court below. ; ; 

I accordingly discharge this Rule. There will be no order as 
to costs, 


Mukherjea, J. <—I agree. 
P.R, Rule discharged. 


Ve 
Chulo Garo, 
Akram, Fe 





Before Mr. Justice B. N. Rau and My, Justice 
A. Se M Akram. 


PRAFULLA KUMAR MITRA Cici: 
ji : 1940. 
. ba ad 


DHIRENDRA LAL DUTTA AND OTHERS, March, 5, ts 
Party=-Partition suit —Mortgagee, if can bê added às a party—Civil Procedure 
> Code (Act V of 1908), order 1, rule 10(2). l 


*Civil Revision Case No. 1253 of 1939, against the order of N. Banerjea, Esq., 
Subordinate Judge, Second Court, 24-Parganas (Alipore), dated the 12th July, 
1937: 
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A mortgagee should be added as a party in a partition suit brought against his 
mortgagor under order 1, rule 10, sub-rule (2) of the Civil Procedure, 1908, where 
the extent of the mortgagor’s share is in dispute. 


Fadunath v. Parameswar (1) applied. 


Application for Revision under section 11 5 of the Code of Civil 
Procedure, 1908, by the Plaintiff in the partition suit. 


The material facts will appear from the judgment. 
M+. Chandra Sekhar Sen for the Petitioner. 


Messrs. Gopendra Nath Das and Sachindra Chandra Das Gupta 
for the Opposite Parties. 


C., A, V. 
The judgments of the Court were as follows: 


Rau, J.:—This Rule is directed against an order of the second 
Subordinate Judge at Alipore adding the petitioner as a party 
defendant to a partition suit brought by opposite party No. r against 
his brothers, opposite parties Nos, 2 and 3. The facts are briefly 
these :— 

Opposite Party No. r Dhirendra Nath Dutta brought a suit for 
partition against his brothers Surendra Lal Dutta and Rabindra Nath 
Dutta (who are opposite parties Nos. 2 and 3 respectively) claiming 
a one-third share in their joint paternal properties, which include 
premises No. 28/r, Wellington Street, Calcutta. Surendra Lal and 


Rabindra Nath appeared in due course and filed written statements. 


The defence of Surendra Lal was that Rabindranath had been 
suffering from congenital, complete and absolute idiocy and con- 
sequently that he himself, Surendra Lal, was entitled to a half-share 
in the properties. 

Rabindranath in his written statement raised no objection to the 
properties being partitioned. 

One of the issues raised onthe aforesaid pleadings was; ‘Is 
the defendant No. 2 (Rabindranath) suffering from congenital, com- 
plete and absolute idiocy and lunacy as suggested by defendant 
No. 1 (Surendralal)? If so, is he entitled to inherit his paternal 
properties, ? ” 

The petitioner inthis Rule had, before the institution of the 
aforesaid partition suit, advanced a sum of Rs. 500 to Rabindranath 
on a mortgage of Rabindranath’s share in premises No. 28/1, 
Wellington Street. In June 1939, after the institution of the parti- 
tion suit, the petitioner applied to the Subordinate Judge for leave 


(1) (1939) 70 C. L. J. 546 (553) ; 44C. W, N. 233 (238), 
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to institute a suit for enforcement of the above mortgage against 
Dhirendralal, the plaintiff in the partition suit, who meanwhile had 
been appointed Receiver of the properties in the suit. The appli- 
cation was opposed by Surendralal and while opposing it he made a 
substantive application for adding the petition@r asa party in the 
partition suit. On July 12, 1939, the Subordinate Judge granted 
the application and ordered the mortgagee to be added asa defen- 
dant in the partition suit on the ground that the addition would 
avoid multiplicity of proceedings. It is against this order that the 
present Rule is directed. 

The Advocate for the petitioner contends that in ordering the 
addition of the mortgagee as a party the Subordinate Judge 
exceeded the jurisdiction conferred by order 1, rule ro(2) of the Civil 
Procedure Code, The sub-rule in question empowers the Court 
only to add “the name of any person who ought to have been 
joined, whether as plaintiff or defendant, or whose presence before 
the Court may be necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all the questions 
involved in the suit.” The argument is that the questions involved 
in the partition suit are questions relating to the paramount title of 
the several parties whereas a mortgagee is only concerned with a 
derived and subordinate interest. 


The question whether a mortgagee should be added as a party in 
a partition suit may arise in two classes of cases: (r) where the 
extent of the mortgagor's share is not in dispute in the partition suit 
and (2) where the extent of the mortgagor’s share is in dispute. In 
the former class of cases the mortgagee’s interest in the partition 
proceedings will only be to see that his mortgagor is given a proper 
allotment. In this class of cases the practice in Bengal has been 
not to add the mortgagee as a party, but to give him leave to attend 
the proceedings as a “ quasi-party.” [Ketterpal Svitioutno v. 
Khelal Kristo Bhuttachavjee (1)] We are not aware of any reported 
case of the second class where this practice has been followed. On 
the other hand the practice in all partition cases in ‘certain 
other provinces of India and according to some authorities, in 
England also, would seem to be to join mortgagees as parties, as a 
matter of course, wherever the mortgage is on an undivided share 
of the property. In Jadunath v. Parameswar (2) (a case of the 
first type) their Lordships of the Judicial Committee, after referring 


* (1) (1894) I. L. R. 21 Cale. 904 (909). 
(2) (1939) 70 C. L. J. 546 (543)3 44 C. W. N. 233, (298). 
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to the Bengal practice and the practice elsewhere go on to 
observe: “The mortgagee of an undivided share might be pre- 
judiced if that share did not receive a proper allotment in severalty, 
and it is for the benefit of all other persons interested in the joint 
property that such a*mortgagee should be bound by the allotment. 
Hence it will in general meet the case if he is allowed to attend 
and be heard at that stage at which the making ofa proper allot- 
ment is effected, just as in other type of case a person interested 
only in the result of a particular account may be allowed to attend 
at the taking of that account, specifically if it be in the interests 
of cthers that he should not thereafter dispute the result. It isa 
fundamental condition of this practice in partition cases in Bengal 
that the extent of the share should not be in dispute; on that 
assumption an important advantage of the practice is that it 
lightens the partition suit by avoiding the necessity of deciding as 
to the existence and validity of the mortgages claimed over the 
undivided shares.” It would seem to follow from these observa- 
tions that in any partition case where the extent of the mortgagor’s 
share is in dispute, the practice of allowing the mortgagee merely 
to watch the proceedings at the allotment stage will not meet the 
requirements of the case, So far therefore as decided cases go, 
they support the Subordinate Judge’s order in the present case, 
since the extent of the mortgagor’s share is in dispute here. 

The language of Order I, Rule ro(2) appears to be wide 
enough to permit the addition of the mortgagee as a party in the 
present partition suit, one of the questions involved in the suit 
being the extent of the mortgagor’s share, Indeed the practice of 
certain other High Courts in India would hardly have been 
referred to without disapproval by the Judicial Committee in 
Jadunath v. Parameswar (1), if it bad been in conflict with the 
provisions of the above sub-rule. Nor can there be any 
doubt that the addition of the mortgagee in the present case 
would avoid multiplicity of proceedings. The Rule is therefore 
discharg: d with costs, the hearing-fee being assessed at the two gold 
mohurs, 


Akram, J.—I agree. 
PR, Rule discharged, 





(1) (1939) 70 C. L. J. 546; 44 C. W. N. 233. 
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APPELLATE CIVIL. 


Before My. Justice B. K. Mukherjea and Mr. Justice 
B. N. Rau. 


KANIRAM MALPANI 
D. 


PARAMANANDA TEWARIL.* 


Appeal, maintainability of —Civil Procedure Code (Act V of 1908), See, 102— 
Suit for recovery of money--Maintainability of second appeal, not urged — 
Furisdiction—Question affecting jurisdiction, if can be raised for the 
first time in Letters Patent Appeal. 


. A second appeal against the decision of the first appellate Court is barred 
under section 1c2 of the Code of Civil Procedure, 1908, passed ina suit for 
recovery of Rs, 500 alleged to be due on Khata Baki account and the amount 
or value of the subject matter in dispute does not exceed Rs, 500, as being of a 
nature cognizable by a Court of Small Causes. 


The question of maintainability of second appeal, being a question affecting 
the jurisdiction of the Court, can be taken for the first time in Letters 
Patent appeal. 


Appeal by the Plaintiff. 
The material facts will appear from the following judgment of 


Jack, J. :—This appeal has arisen out of a suit for recovery 
of Rs, 500 due on Khata Baki accounts of Paramananda Tewari 
(defendant No. 1), Umesh Chandar Som (defendant No. 2) and the 
firm of Bherudan Jagraj (defendant No. 3). 


The plaintifi’s case is that Paramananda had a shop at 
Lachangaon managed by his Gomasta, Umesb Chandra Som, 
who wasin the habit of obtaining goods on credit fromthe firm 
of Bherudan Jagraj On the r4th of Chaitra, 1338, Umesh 
Chandra Som, on behalf of Paramananda, adjusted the accounts 
of the firm acknowledging his liability. for Rs, 369-7-6 pies. The 
suit is for recovery of this amount with interest at the rate of one 
per cent per mensem, 


The trial Court decreed the suit against defendant No. 2, 
Umesh, dismissing the suit against the other defendants, The 
appellate Court decreed the suit against Paramananda, defendant 
No. 1 as well as against Umesh, defendant No. 2. 


*Letters Patent ‘Appeal No, 1 of 1938, against the judgment of Jack, J, 
dated the 15th December; 1937, in Appeal ‘from Appellate Decree No, 1595 
of 1936 
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pone This appeal is by defendant No. r who maintains that he is 
1939. not liable ; that in purporting to acknowledge this debt on behalf 

gah of the firm, the Gomasta exceeded his authority as an agent and 

; that, therefore, the principal, namely, the defendant NO, 1, is not 

Paramananda Tewari. liable, The finding of the learned Judge, in appeal is that the 
Fack, F. circumstantial evidence given by Hiralal, who is a reliable and 

a disinterested witness, conclusively corroborates the fact that 
Paramananda is the real owner of the shop in connection with 
which the debts were incurred from the firm of Bherudan Jagraj, 
that Umesh really ran tbat shop as Paramananda’s manager, and 
that as such he had full legal rights to execute the mablagbandi 
in the creditor’s shop and Khata for binding the principal. On 
this finding it is clear that Paramananda is liable since it has 
been found that the agent had authority to bind the principal in 
this particular case. That involves a finding that the agent did not 
go outside the terms of his authority. 

The question whether the agent was entitled to agree to pay 
interest at the rate of one per cent per month does not appear 
to have been discussed in the Courts below. As regards the 
agent’s authority to bind his principal regarding the interest, in 
the trial Court it is found that the plaintiff can reasonably claim 
Interest on the outstanding amount at one per cent. per month 
and that the charge of interest is not high, So that apparently 
such interest as was charged was the usual business rate of interest 
in such transactions and naturally the agent had authority to 
bind the principal to pay the usual interest on debts of the firm. 
This would follow from his authority to acknowledge debts. 
Therefore this part of the appeal is also concluded by the findings 
of fact. 

Another important point has however been raised, namely, 
that the firm of-Bherudan Jagraj was an unregistered firm as shown 
by the evidence of Bherudan himself given on the 16th of 
July, 1935, where he says “our firm has not been registered.” So 
that clearly on the date when ‘this debt was transferred by the 
firm to the plaintiff, the firm was not registered. Therefore, at 
the time of the transfer of the debt, under clause (2) of section 
69 of the Partnership Act, the firm was not entitled to bring a 
suit to recover the amount of the debt, since under clause (2) of 
section 69. “No suit to enforce a right arising from a contract shall 
be instituted in any Court by oron behalf of a firm against any 
third party unless the firm is registered atid the persons suing are ot 
have been shown in the Register of Fitms as partners in the firm,” 


Kaniram Malpani 
v 


VoL, yr} HIGH COURT, 


For the appellant, therefore, it is claimed that since the firm 
had no right of suing the defendants for this debt, the plaintiff to 
whom they transferred their rigbts is also not entitled to sue. 
This appears to me to be correct. Defendant No. 3 having no 
actionable claim, that is to say, no claim toa debt, which a 
civil court recognised as affording grounds for relief, by the 
transfer, the plaintiff acquired no actionable claim. No doubt 
be was entitled to the amount of the debt, but he had no action- 
able claim to recover the amount. The fact that the original 
cause of action arose before the Partnership Act came into force 
did not affect the matter, as the Act would govern any claims made 
after the passing of the Act. 

This appeal must, accordingly, be allowed. The plaintiff is 
not entitled to recover the amount claimed from defendant No, z 
not from any one else by suit. The decree is set aside and the suit 
is dismissed. No order is made as to costs in this appeal. 

Leave to appeal under. section 15 of the Letters Patent is granted 
in this case. 


Mr, Amiruddin Akmed for the Appellant. 
Mr, Rabindra Nath Choudhury for the Respondent. 
The following judgments were delivered : 


Mukherjea, J. :—This isan appeal under section 15 of the 
Letters Patent and it is directed against a judgment of 
Jack, J„ dated 15th December, 1937. The appellant before 
us is the plaintiff and the suit was one commenced by him against 
three defendants for recovery of asum of Rs. 500 only, alleged to 
be due on certain Khata account. The trial Court passed a 
decree against defendant No. 2 alone, On appeal by the plaintiff 
this was altered and the Appellate Court gave the plaintiff a decree 
against” defendants Nos. 7 and 2to the exclusion of the other 
defendant. Against this decision there was a second appeal 
taken to this Court by defendant No. 1 and Mr, Justice Jack 
reversed thé’ decision of the Courts below and dismissed the plain- 
tifs suit in its entirety. 

In our opinion, this appeal must succeed upon a short point, 
viz., that the second appeal to this Court was barred under the 
provisions of section 102 of the Code of Civil Procedure. It 
appears clear from the allegations made in the plaint that the 
suit was of a nature cognisable by a Court of Small Causes and 
it is not disputed that the amount or value of the subject-matter 
in cist ute Cces ret exceed Re. sco, In these circumstances no 
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Or A second appeal was competent and consequently the judgment 
1939. _ passedin second appeal by Mr. Justice Jack must be set aside, 
Kadis Mainai It is true that this’ question was not specifically raised before 
v. Mr. Justice Jack, and Mr. Ahmed who appears for the appellant 


d i, r a 
Paramananda Tewari. frankly confesses that he was under a misapprehension as regards 


Mukherjea, F. the value of the suit, Be that asit may, as itis a question affec- 
ni - ting the jurisdiction of the Court we must allow it to be raised 
even for the first time before us and the second appeal must be 

deemed to be incompetent in law. f 
The result is that the appeal is allowed the judgment of Mr, 
Justice Jack is set aside and that of the lower appellate Court 


restored. 
As this point was not taken by the learned Advocate in the 
‘ memorandum of appeal to this Court we make no order as to 


costs either in this Court or in the | Court below. The plaintiff is 
. however entitled to his costs in the first appellate Court. 


l Rau, J. :--I agree. 
j PR l Appeal allowed, 


Von TA 
FEDERAL COURT. 


Before Sir Maurice Gwyer, Knight, Chief Justice, 
Mr, Justice S, M., Sulaiman, and Mr. 
Justice S. Varadachavriar. 


SURENDRA PRASAD NARAIN SINGH 
2, 


SRI GAJADHAR PRASAD SAHU TRUST ESTATE 
AND OTHERS. 


» [On APPEAL FROM THE HicH COURT OF Ju DICATURE 
AT Patna], 


Federal Court—Fower of—-New Act, consideration of=Passing of Act pending 
litipationFederal Court, if can take cognisance of new Act—New Act, 
rétrospective--Government of India Act, 1935 (24 and 25 Geo. VI), 
section 205(2)—Bihar Money-lenders Act (Il of 1938), section 11— Bihar 
Money-lenders Regulation of Transactions Act (VII of 1939), sections 2(f), 
7 ~‘*Loan'—*Bond’—“ Transactions on a bond bearing interest executed in 
respect of past liability.” l 


The transactions between the parties began in September, 1911, with a pure 
chase of immovable property by the undivided uncle of the appellant from the 
plaintiff’s predecessor-in-title, Out of the sale price of Rs. 2,900, Rs, 1,900 was 

‘paid in cash and for the balance cf Rs. 1000 an account was opened in the 
plaintifi’s books. Two days later, there was an advance of Rs, 115 and there 
were a few advances during 1319 F. S. In 1340 F,S« the account was signed 
not only by the uncle but also by two of his undivided younger brothers, one of 
them was the father of the second defendant. From this date, the interest payable 
on the account was, by agreement between the parties, increased from fourteen 
annas to One rupee percent per mensem, The accounts continued up to rath 
October, 1929, that is, the end of the Mahajani year corresponding to 1336 F. S, 
Though the only subsequent advance by the creditor seems to be a sum of Rs. 5 

-paid in cash in Fasli 1334, the receipt side of the accounts showed several items of 
payments from time to time, 


At the close of every Mahajani year when accounts were adjusted an 
acknowledgment for the amount found due (including interest) was written out 
‘and signed by the debtors and a Chitta for the next Mahajani year opened with 
its top lines only written and signed by them. For the last Chitta, dated the 
24th Asin, 1336 corresponding to 12th October, 1929, there were the following 
words: “ Wrote out Chitta for 1336 FE. S. It is correct. (Sd.) Surendra Narayan 
Singh. By my own pen.’’ Two stamps of two annas each were affixed at this 
place, Below this writing the formal -Chitta was prepared by the plaintiff’s 
servant in these words: “Chitta for 1396 F.S. prepared in favour of Babu 
,Gajadhar Prasad Sahusmesssseeinterest payable at I percent, pet mensem, soso sor”? 
Then followed the transactions for 1336 F. S. These included on the credit side 
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. the balance brought over from 1335 F.S. as well as interest that accrued 
1940, during 1336 F, S. and on the debit side four small payments. Then a balance 
Som 


was struck up to the 24th Asin, 1536 F.S. amounting to Rs. 11,249-9-9 pies. 

Below this, two stamps of two annas each were affixed and the following endorse- 

v. ment was made: ‘ Rupees eleven thousand two-hundred forty-nine, annas nine 

Sri Gajadhar Prasad and pies nine only is due by me up to 24th Asin 1336, the end of the Mahajani 
Sahu, year. (Sd.) Surendra Narayan Singh: By my pen. ” sh. 


Surendra Prasad 
Narain Singh 


In the plaint, the sum due from the defendants was calculated on the basis 
that Rs. 11,249-9-9 pies was due on 12th October, 1929, adding a claim, for com- 
pound interest at 12 per cent. per annum with annual rests, The plaint was filed 
on 20th August, 1932 claiming Rs. 15,713-4-6 pies with further interest : 


Held, that the plaintiff’ could claim up to the date of the plaint the sum of 
Rs, 2,700 or such other sum as the parties might agree or the High Court might 
on the accounts find to represent the principal amount due. On this sum, the 
plaintiffs would be entitled to simple interest at six percent per annum from 
the date of the plaint to the date of the decree to be passed by the High Court. 
From that date, the aggregate amount due for principal and interest would carry 
interest at 6 per cent, per annum, 


That the record of transactions kept by the parties could not be regarded as a 
wfc document on which a loan could be said to have beén based or which evidenced a 
‘loan within the. meaning of section 7 of the Bihar Money-lenders (Regulation of 

Transactions): Act, 1939. 


; 4 Per C, F.: The words in section 2 of the Bihar Money-lenders (Regulation of 
Transactions) Act, 1999, viz., “ transactions on a bond bearing interest executed 
in papers of past liability ” should be strictly construed, 


Per Sulaiman, J.: The endorsement made by the defendant at the bottom 
of the last Chitta could not be regarded as ‘a transaction on a bond bearing 
interest executed in respect of past liability’ within the meaning of ‘loan’ as 
‘defined in section 2 of the Bihar Money-lenders (Regulation of Transactions) 

°* ‘Act, 1939. 
4 That the last Chitta could not be treated as a bond within the scope of 
. the definition of ‘loan’ in section 2(f) of the Bibar Money-lenders (Regulation 
of Transactions) Act, 1939. Accordingly the amount entered in the last Chitta 
was not the minimum amount, behind which the Court could not go. 

The expression “the loan is based on a document” in section 7 of the Money 
lenders (Regulation of Transactions) Act, 1939 is meant the Ioan which has 
a document for its title deed, on which a suit may have to o be brought to 
recover it. - 

- The word ‘document’ used in section 7 of the above Act means the “bond”, 
- referred to in the definition of ‘Loan’. 


x 


An instrument cannot be a ‘bond’ unless it contains an express obligation 
undertaken by the executant to pay or deliver goods. If the promise to pay 
is to be inferred by implication, then the document may amount {to acknowledg- 
ment of liability or adjustment or even account stated but would not bea 
bond, 


(Varadachariar, F, contra): The transaction as evidenced by the last Chitta 
“ was no more than account stated. 
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Per Varadachariar, F.: Mere debit entries or balance entries in accounts 
(even though signed by the debtor) are not comprised in the expression “trane 
saction on a bond” as used in the definition of ‘loan’ in section 2(f). 


It is at least necessary that the document relied on should have been 
intended to embody the contract between the parties and should ex facie show 
a promise or undertaking to pay before it can be spoken of as a ‘bond 3 


That the Chitta entry, dated the rath October, 1929 was not “a document 
on which the loan is based.” ; 


Even if it were possible to regard the accounts as the document on which 
the “loan is based”, the Court must arrive at the “amount of the loan” by 
excluding the items that represent only interest. The “amount of loan’? must 
be determined with reference to the whole document and not by confining 
the attention to a particular entry. r 


Amongst the contentions urged on defendant’s behalf before the High 
Court, there was one based upon section 1: of the Bihar Money-lenders Act, 
1928. High Court rejected this contention, holding that section 15 was void on the 
ground of repugnancy to existing Indian legislation. This appeal was preferred 
to the Federal Court ona certificate granted under section 205 of the Constitu- 
| tion Act, 1935, to the effect that the case involved a substantial question of law 
as to the interpretation of that Act. The judgment of the High Court was 
pronounced on the 2rd Junuary, 1939. Although the certificate had been 
granted, the appellant made a supplementary application in the High Court for 
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leave to appeal to the Federal Court, which had stated the grounds of objection ; ` l 


this also was made before 1st April, 1939. The new Act, viz. the Bihar Money- 
lenders (Regulation of Transactions) Act, 1939 received the assent of the 
Governor-General on the Ist April, 1939 and was not published in the Gazette 
till tst May, 1939. The appellant, however, relied on the new section 7 in his 
petition of appeal, dated the 18th August, 1939 lodged in the Federal 
Court : 


Held, that the appellant complied with Order XII], R. s F. C. R., 

Once the appeal was before the Federal Court, it was open to the said Court 
to grant leave to the appellant to raise particular grounds of appeal, 

That the Federal Court could take cognisance of the new Act. 

Per Sulaiman, Yos That the certificate had not become void or inoperative 


owing to the Provincial legislation having been repealed and replaced by a new 
one ; nor could there 'be any question of getting it vacated, 


That the appellant under the circumstances could not be tied down to the 
grounds mentioned in his supplementary application to the High Court for 
obtaining the leave. 


Appeal by Defendant No. r. 


The primary Court and the High Court passed decree for 
money against the und ivided coparceners. 

Mr, M, H. Mallik, (Advocate, Federal Court) with Rat Inder 
Behari Saran, (Advocate, Patna High Court) instructed by Mr. T. 
K. Frasad, Agent for the Appellant, ; 
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Mr. Baldeva Sahay, (A. G. Bihar and Senior Adgocate, Federal 
Court), with Messrs. Raghbir Singh and A. C. 5. , Chari, Advocate, 
Federal Court instructed by Mr, G, a Agent for the Res- 
pondent No. 1. 


The other Respondents did not enter appearance. 
The following judgments were delivered : 


Sulaiman, J.:—It is submitted before us on behalf of the 
respondents that the new Bibar Money-lenders (Regulation of 
Transactions) Act, (Act VII of 1939), which has‘ received the assent 
of the Governor-General, cannot be impugned onthe ground of 
any zepugnancy. But it is contended that this Court. cannot, or at 
any rate should not, apply the new Act to this appeal. The 
appellaft had invoked ‘section rr of the old Money-lenders Act, 
but could not possibly rely on the new Act before the High Court 
as the judgment was pronounced on the 3rd of January, 1939, and’ 
the certificate also granted on that date, while the new Act, which 
received the assent of the Governor-General on the 15th April, 1939, 
was not published in the Gazette till the rst May, 1939. Although 
the certificate had been granted, the appellant made a supplemen- 


-tary application in the High Court for leave to appeal to the 


Federal Court, which had stated the grounds of objection, but this 
also was made before the last-mentioned date. The appellant d:d, 
however, rely on the new section in his petition of appeal, dated 


„the r8th August, 1939, lodged in the Federal Court, and therefore 


complied with Order XII, Rule 5, F. C. R. Inthe circumstances 
the appellant cannot now be tied down to the grounds mentioned 
in his supplementary application to the High Court for obtaining 
the leave. 


As regards the new section 13, which the appellant can invoke 


in the first Court even if the Federal Court were not to interfere; it 


was pointed out in Shyamkant Lal v. Rambhajan Singh and others. 
(x), at pp. 216-217, that although this Court was not bound to take’ 
the new Act into account, it had certainly power to do so. The 
wordings of the new section 7 are more imperative and . prevent a 
Court in any appeal or revision also from passing a decree for an 
amount of interest in excess of that specified. Although this Court 
would not itself pass a decree in this case, nevertheless, it may 
remit the case to the High Court with a declaration as to the 
judgment and decree which are to be substituted for the judgment 
and decree appealed from’ and the judgment and decree of the 


i li) [1039] EC: R 193 ; (1939) 71 C L. J. 369 (388), 
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High Court | bow. to be passed shall have to be „in strict conformity 
with the. provisions, of.the new section 7. ltis, therefore, all the 
more necessary that: this Court should not ignore the coming into 
force of the new provisions, which would bind the High Court when 
the decree comes to be passed. If this Court were to ignore the 
new Act altogether the appellant would have no remedy left, as the 
High Court would not be able to give to the appellant the relief he 
is entitled to under that section, Without any direction from this 
Court the High Court would not be able. to modify its own preli- 
minary decree, which was passed ` when the old Act was in force, 
unless section 7 were widely interpreted so as ‘to apply to the final 
decree and also avoid its, being | at variance with the preliminary 
decree. 

It is argued that the High Court had granted a certificate that 
the case involves a question of interpretation of the Government of 
India Act, bearing on the validity of the old Bihar Money-lenders 
Act; butasthat Act has been repealed, no question of any such 
interpretation now remains for consideration ; and so the appeal is 
no longer maintainable. But the ceftificate has not become void or 
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inoperative owing to the Provincial legislation having been repealed . 


` and replaced bya new one. Nor can there be any question of 
getting it vacated. The appellant is still asserting the validity of 
the old Act, which governed the rights of the parties onthe date 
when the High Court decided the appeal, When the certificate 
` was duly granted his right to appeal 10 the Federal Court on that 
point undoubtedly accrued. ‘Thereafter under section 203(2) the 
only forum of appeal available to bim was the Federal Court and 
his right to go to the Privy Council, with or without special leave, 
disappeared. Once the door of the Federal Court was opened to 
the appellant, it cannot be shut against him on the double ground 
“that hé’can: no longer rely on the certificate because the old law has 
been replaced by anew one, and he cannot rely on the new law 
because to avail himself of the new law he must get the certificate 
vacated, and then goto the Privy Council. Ifthis Court is not 
prepared to consider the old section, because it has been not only 
repealed, but replaced, by a new section then it must consider and 
apply the latter, unless it can dispose of the appeal on some other 
shorter ground. As a special case, the Federal Court has also power 
to grant leave for taking such a ground under section 205(2) of 
the Government of India Act, and can also take account of the new 
Act suo moto, ; i 


The High Court conceded, or at any yate assumed, that if 
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eS the provisions of the old section rr had been applicable, the 


1940, plaintiffs could not have gota decree for more than the principal 
wre 
Surenéra Prasad 2Mount because the total amount of the loan advanced had been 
Narain Singh about Re, 3,7c0 only while the amount repaid by way of interest 


y. e 4 2 
Sri Gajadhar [rasad was Rs. 4,953. The plaintiff respondent relies on the last words 


Sahn. of section 7; viz. tino Court shall oeesSacaceenec pass a decree for an 
Sulaiman, F. amount Of interest ...sssssases WHICH ceoscocecese IS greater, than the 


he ga 


amount of loan advanced, or, if the loan is based on a docu- 
ment, the amount of the loan mentioned in, or evidenced by, 
such document”, They contend ‘that the suit is based on chitas 
and, therefore, the Court cannot go behind the amount of the loan 
mentioned in and evidenced by the last chitha. 

The Bihar Money-Lenders Act contains several definitions, 
‘Principal’ is defined in section 2 (bh) as meaning in relation to a 
loan the amount actually lent to the debtor ; whereas under sec- 
tion 2 (d) ‘interest? means rate of interest, including the return 
to be made over and above what was actually lent. 

Under section 2(f) ‘loan’ means 

(1) an advance : 

(a) whether of money 

(b) or in kind, ; 

on interest made bya money-lender, 

(2) including a transaction on a bond bearing interest executed 
in respect of past liability, 

and (3) any transaction which, in substance, is a loan, 
with two exceptions which are not relevant here. l 

The explanation makes it clear that a bond bearing interest 
executed in respect of goods taken on credit constitutes a loan, 
but a supply of goods on credit is not a loan., Thus ‘loan’ isa 
wider word than the principal amount actually lent, asit may be 
an advance in cash or kind, or may be a transaction ona bond 
bearing interest executed in respect of past liability, or may be 
any transaction which is substantially a loan. Interest that accrues 
is not an advance of money, but can become a loan if liability to 
pay it is undertaken in a ‘bond’, 


sita 


As the same word ‘loan’ has been used in section 7, it should 
bear the meaning given to it by its definition. But the definitions 
in section 2 are themselves subject to the condition “unless there 
is anything repugnant in the subject or context’. The term ‘loan’ 
although wider than the term ‘principal’ is obviously used at 
three places in the same section 7, in contradistinction to, ‘interest’ 
used therein. Indeed, the section itself uses both the words 
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‘loan’ and ‘interest’ in two different senses. When the same 
section talks of the amount of interest separately and aims at 
reducing it, it is reasonable to infer that loan would not necessarily 
include the interest on it. The section applies to a suit brought 
in respect of “a loan advanced”, and the interest to be decreed 
is not to exceed the amount of “the loan advanced” or if “the 
loan” is “based on a document”, the amount ‘mentioned in or 
evidenced by’ it. The words in section 7 are not the total amount 
of debt mentioned, but the ‘amount of the loan advanced or 
based on a document’. Had the intention been to refer to the 
total amount, including principal and interest mentioned in any 
document, it would have been simpler to use some other word 
like claim or debt, Interest would be included in the loan 
only if its amount is entered in the document on which the loan 
is based, 


Unfortunately the expression “if the loan is based ona docu- 
ment” used in section 7, is rather unhappy and liable to create 
an ambiguity, Ordinarily one speaks of a claim being based on 
a document and not a loan being based onit. The concluding 
words, however, make the meaning clear as they refer to the 
amount of loan (i) mentioned in or (ii) evidenced by such docu- 
. ment, Presumably by the expression “the loan based on a 
document” is meant the loan which has a document for its title- 
deed, on which the suit may have to be brought to recover it, 
The words in the old section rr, after the word ‘document’, which 
' have been deleted now, were “on which the suit is based”, 
Those words were likely to suggest that for the purposes of the total 
‘amount of the loan, the document which created a fresh cause 
of action for the suit was conclusive. That would have includ- 
ed accounts stated and adjustments (which give rise to a fresh 
cause of action), though probably not acknowledgments, Pree 
sumably it was to remove the possibility of such a construction 
that the Legislature has deleted those words. The addition of the 
words “or evidenced by it” does not alter the position in any way 
for the governing words that still remain are “if the loan is based 
on a document ...... the amount of the loan”. 


In the definition of ‘loan’ the first category vfz, “an advance, 
whether of money or in kind, on interest” obviously excludes 
interest, The respondents rely on the second category of trans- 
actions mentioned in the definition, But there too the words 
“ bearing interest” suggest the distinction between loan and interest, 
in spite of the fact that the words “in respect of past liability ” 
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are wide enough to include liability for past débt, whether principal 
or interest. The transaction hasto be ona “ġond.ss.... executed 
in respect of past liability.” The third category of “ any transaction 
which, in substance, is a loan” may for instance possibly include a 
promise to pay unpaid purchase money or promise to pay a sum of 
money for some other good consideration, but not a mere acknow- 
ledgment of interest due, unless it also amounts to a renewal of a 
bond. In consequence of section 2(f) the word ‘document’ used in 
section 7 obviously means the ‘bond’ referred to in the definition of 
loan, as that is inseparably involved in the definition itself, so far as 
past liability for interest is concerned. 

The term ‘bond’ has not, however, been defined either in the 
Act or in the General Clauses Act. Two definitions of it are to be 
found in Indian Acts. Section 2(3) of the Limitation Act (Act IX 
of 1908) defines ‘bond’ as including “any instrument whereby a 
person od/iges himself to pay money to another, on condition that 
the obligation shall be void if a specified act is performed, or is not 
performed, as the case may be.” Section 2(5) of the Indian Stamp 
Act (Act IL of 1899) defines ‘bond’ as ““(a) any instrument wAereby 
a person obliges himself to pay money to another, on condition that 
the obligation shall be void ifa specified act is performed, or is 
not performed, as the case may be; (b) any instrument attested by 
a witness and not payable to order or bearer, whereby a person 
obliges himself to pay money to another; and (c) any instrument 
so attested, wereby a person obliges himself to deliver grain or other 
agricultural produce to another,” It will thus be seen that the 
essential common feature of these definitions is ‘any instrument 
whereby a person obliges himself,’ 


In England the word ‘bond’ is sometimes taken in a wider sense, 
but there too the instrument must ordinarily bind the obligor for 
the payment of a sum of money to the obligee, In Mozley and 
Whitley's Law Dictionary, sth Edition, 1930, page 42, it is stated 
to mean “an instrument under seal, whereby a person binds himself 
to do or not to do certain things.” In Stroud’s Judicial Dictionary, 
end Edition, page 204, ‘bond’ is stated to mean “ an obligation by 
deed.” On the other hand, in Wharton’s Law Lexicon, 14th 
Edition, page 137, a ‘bond’ is stated to mean “a written acknow- 
ledgment or binding of a debt under seal,” and at page 308, ‘deed’ 
is defined as “aformal document on paper or parchment duly 
signed, sealed and delivered. ” 

The definitions in the two Indian Acts make it still clearer that 
the instrument itself must oblige the obligor to the obligee, that is 


_ 
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to say the language of the instrument itself must expressly create 
the obligation, Although the word ‘bond’ has not been defined in 
the Money-lenders Act, it is fair to infer that the word has been 
used in it inthe sense commonly understood in this country in 


‘view of the definitions in the Indian Acts, and not inthe wider 


sense so as to include accounts stated, adjustments or acknowledg- 
ments. It, therefore, seems to-me that an instrument cannot be a 
“bond” unless itcontains an express obligation undertaken by the 
executants to pay or deliver goods. Ifthe promise to pay is to be 
inferred by implication, then the document may amount to acknow- 
ledgment of liability or adjustment. or even account stated, but 
would not bsa bond. 


As pointed out bythe High Court (p. 33 of the paperebook), 
“ At the close of every mahajani year when accounts were adjusted 
an acknowledgment forthe amount found due (including interest) 
was written out and signed by the debtors and a chitha for the next 
mahajani year opened with it s top lines only written and signed by 
them,” For the last chitha [Exts. 12 and rz (a)] dated the 24th 
Asin, 1336, corresponding to rath October, 1929, which only was 
within three years of the suit, there were the following words :— 
‘Wrote out chitha for 1336 F,S. It is correct. (Sd.) Surendra 
Narayan Singh By my own pen, ” Two stamps of two annas each 
were affixed at this place. This particular endorsement did not 
contain any express promise to pay the amount nor any stipulation 
to pay interest. As noted by the High Court, below this writing the 
formal ¢#itza was prepared by the plaintifi’s servant in these words : 
“ chitha for 1336 F. S, prepared in favour of Babu Gajadhar 
Prasad Sahu....covesecinterest payable atx per cent, per mensem 
sascesseeeee © Then followed the transactions for 1336 F.S. These 
included on the credit side the balance brought over from 1335 F.S. 
as wellas theinterest that accrued during 1336 F.S,, and on the 
debit side four small payments. Then a balance was struck up to 
the 24th Asin, 1336 F. S. amounting to Rs. 11,249-9-9. Below this, 
two stamps of two annas each were affixed and the following 
endorsement was made: “ Rupees eleven thousand two hundred 
forty-nine, annas nine and pies nine only is due to me up to 24th 
Asin, 1335, the erd of the Mahajani year. (Sd.) Surendra Narayan 
Singh. By my own pen, ” In the account prepared by the plaintiffs 
Munib the rate of interest payable had certainly been noted ; but 
in the endorsement signed by the debtor there was no express 
stipulation to pay such interest, although that also must be deemed 
to have been implied. 
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kahan The chithas forma series of entries in the plaintifi’s account 
1940. books, In order to make the last portion of section 7 applicable 


Sarada Prasad against the defendant, the plaintiffs have to argue that the document 


pare Singh referred to in the section must bere mean the chitha on the last page 
Sri Gajadhar Prasad of the defendant’s account in the plaintiff’s account book. As there 
Dali were cross entries in the plaintiff’s accounts, and the payments made 
Sulaiman, F. were entered on the debit side and deducted from the amounts on 
ava the credit side, and then a final balance struck, itis obvious that 
the entry at the bottom of the last c#itha was not a mere acknow- 
ledgment of liability like the endorsement at the top, but that it was 
a record of an adjustment and an account stated. Siguetra v. 
Noronha (1). It, therefore, follows that there was, by necessary 
implication, a promise to pay the amount due with interest, although 
with the exception of the words “ due by me ” there were no other 
words which could convey an express promise to pay. Siskun 

Chand v, Girdkari Lal (2), 


The point, however, is clear that in the year 1929, long before 
ihe Money-lenders Act was in contemplation, the intention of the 
parties was simply to adjust their accounts showing the balance 
brought over from the previous year, the interest that had accrued 
during the year and the reduction on‘account of the payments 
made in that year. The amount of the stamp duty paid, though 
not by itself conclusive, also fur nishes some indication that it was 
not the inten tion of the parties to get a fresh bond executed with 
an express promise to pay the amount due. Under Article x z of 
Schedule I of the Stamp Act the duty payable in respect of a bond 
is at the rate of Rs, 2-8 per Rs, sco or part thereof for sums exceed: 
ing Rs. tooo. The stamps of two annas each that were affixed to 
the chithas show that the parties contemplated the recording of an 
acknowledgment of liability after an adjustment of accounts, or of 
an account stated, and not the execution of any formal bond, with 
an express promise to pay, which would have required a higher 
stamp duty. 

The; entries at the top and at the bottom were admittedly 
separated by a year’s interval, and the middle entries were certainly 
not simultaneous with the first, and need not necessarily have coin- 
cided in time with the latter, The entries made by the plaintifi’s 
Munib in the chitha are in the third person and do not read like the 
recitals in a bond executed by the defendants. On the other hand, 


(1) (1934) 59 C. L. J. 494 ; [1934] A. I. R. P, C. 144; L, R. [1924] A.C, 332, 
(2) (1934) 59 C. L. J. 535 ; [1934] A. L R.P. C. 147; LLR, 56 All, 376, 
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the endorsement at the top andthe entry atthe end are in the 
first person, which profess to have been made by the debtor him- 
self. It is, therefore, impossible to treat the whole document as 
one bond. The transaction as evidenced by the last céitka does 
not really go any further than the account stated. The document 
itself shows that the sum of Rupees eleven thousand two hundred 
forty-nine, annas nine and pies nine, was not the loan advanced, 
but was the principal sum plus interest that had accrued during the 
previous years, minus all payments that had been made during the 
past years. The last ¢c#itha itself separately specifies the amounts 
for one year. Of course the mere mention of a figure ina docu- 
ment is not always absolutely conclusive as it remains open to the 
executants to show thatin reality the full consideration mentioned 
therein had not actually passed. Much less would the sum total 
noted in the éki#ka make it corclusive ‘that the whole of it was the 
loan. The intention of the Provincial Legislature in enacting 
section 7 read with section 2(f), which draw a distinction between 
loan and interest, appears to be to accept the amount of the loan 
mentioned or evidenced by a document, if the loan is based on such 
a document and amounts to a transaction on a bond bearing interest 
and duly executed. But when a statement of account, not amount- 
ing to a bond, itself shows that the whole of the amount mentioned 
therein is not a loan, but part of it is professedly interest, that 
interest cannot be accepted conclusively as a part of the loan within 
the meaning of section 7. ° 

The question then simply resolves itself into this; Can the 
endorsement made by the defendant at the bottom of the last 
chitha be regarded as “a transaction on a bond bearing interest 
executed in respect of past liability ”? 

It seems that such a construction would be contrary to the inten- 
tion of the parties. The last c#i##a cannot, therefore, be treated as 
a bond within the scope of the definition of ‘‘ loan” in section 2(f), 
Accordingly, the amount entered in the last cé#ifka cannot be 
regarded as the minimum amount behind which the Court car not 
go and which it must assume to be the loan. In this view. the first 
portion of the section comes into play and the Court is debarred 
from grarting a decree for an interest in excess of the principal 
amount of the loan. As interest in excess of that amount has 
already been paid, the plaintifis can have a decree for the principal 
amount advanced and no more. 

The last point urged by the appellant is that the Court should 
reopen the transaction under section 8 of the new Act. Inthe 
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first place this point, which was covered by section 12 of the old 
Act, does not appear to have been pressed before the High Court ; 
and: without a special leave of the Federal Court, as referred to in 
section 205(2) of the Government of India Act, it cannot be raised 
in appeal. In the second place, the point really becomes wholly 
unnecessary if the plaintiffs areto get a decree for the principal 
amount only and not for any interest, 

I would accordingly allow the appeal and remit the case to the 
High Court with the declaration that the following decree be substi- 
tuted for the one appealed from :— 

“ The appeal be allowed, the decree of the trial Court modified 
and the plaintifs suit decreed for the principal sum (about 
Rs. 3,700) only and his claim for past interest disallowed, with 
gendente lite interest at 6 per cent. per annum, and future interest 
on the consolidated amount at the same rate, ” 


Varadachariar, J. t-—-This is an appeal, by the first defendant, 
against a decree for money passed by the Courts below against the 
appellant and his undivided coparceners. Amongst the contentions 
urged on the defendants’ behalf, before the High Court at Patna, 
there was one based upon section 11 of the Bihar Money-lenders 
Act, 1938, which limited the amount of interest which a money- 
lender was entitled to claim. The High Court rejected this con- 
tention, in the view that it had taken in prior cases, that section rr 
of the Bihar Act of 1938 was void, on the ground of repugnancy 
to existing Indian legislation. This appeal has been preferred to 
this Court, on a certificate, granted under section 205 of the 
Constitution Act, to the effect that the case involved a substantial 
question of law as to the interpretation of that Act. 


Before us, the appellant’s learned counsel relied upon the 
decision of this court in Jagdish Jha v, Aman Khan (1) and con- 
tended that, apart from the question of the validity of section rr 
of Bihar Act III of 1938, the debtors were in any event entitled to 
claim the benefit of section 7 of the Bihar Money-lenders (Regu- 
lation of Transactions) Act, 1939 (VII of 1939), which had been 
passed after the decision of this case in the High Court and had in 
substance reproduced the provisions of section 11 of the Act of 
1938 with retrospective effect. As the earlier case before this 
Court had been heard ex parte, the learned counsel for the res- 
pondent desired, and was permitted, to urge certain contentions 
againt the view tak en in that case as to ‘the right of a debtor in 
similar circumstances to claim the benefit of the new Act. A 


(1) (1939) 71 C» L, J. 55. 
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question was also raised as to the extent of the benefit which the 
defendants would be entitled to on the true construction of section 7 
of the new Act, 

The objection to the right of the appellant to claim the benefit 
of the new Act in the proceedings before this Court was raised 
not only in this appeal, but in three other cases which were heard 
in course of January and February this year. With a view to 
facilitate a full argument of this objection, we agreed to defer pro- 
nouncing our judgment till all the four appeals had been heard. 
Some aspects of this objection have been dealt with in the judg- 
ment in Case No. 13 of 1939 and in my learned brother’s judgments 
in this case and in Case No. ro. It was also urged in some of 
the cases that as the contention based on the new Act had not 
been mentioned as a ground in the proceedings taken in the 
High Court, even after the new Act came into force, the appellant 
ought not to be permitted to raise it here. This argument ignores 
the provision ofpsection 205 of the Constitution Act. The certi- 
ficate was granted by the High Court when the Act of 1938 was in 
force and there was no necessity or occasion to raise before the 
High Court in subsequent proceedings the contention based on 
the new Act. Once ithe appeal is before this Court, it is open 
to this Court to grant leave to the appellant to raise particular 
grounds of appeal. It must also be observed that the contention 
based on the new Act is not really a ground of appeal against the 
decision of the High Court, because the new Act was not in 
existence at the time of that decision. As explained in the judg- 
ment int F. C. R. 193 (1), itis this Court that takes cognisance 
of the new Act, with a view to do justice between the parties. as 
the new Act has been made retrospective. It was suggested in 
one or two cases that the validity even of section 7 of the new 
Act was open to challenge, but the objection was not pressed. 

The contention of the learned counsel for the respondents as to 
the effect of the application of section 7 to the case was based on 
the nature of the dealings between the parties and of the accounts 
maintained by the creditor in respect of the same. The trans- 
actions between the parties, so far as they are relevant to the 
present case, began, in September, 1911, with a purchase of 
immovable property by one Iswardhari Singh, the undivided uncle 
of the appellant, from the plaintifi’s predecessor-in-title. Out of the 
sale price of Rs, 2,900, Rs..1,900 was paid incash and for the 
balance of Rs, 1,000 an account was opened in the plaintifi’s books 
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nE (Exhibit I series) Two days later, there was an advance of 

1940. Rs, 115; and there were a few advances during Fasli 1319. In 
Surendra Prasad Fasli 1320, a sum of Rs. 2,coo due under two hundies drawn by 
Narain Singh Iswardhari Singh in favour of the same creditor was brought into 
Sri Gajadhar Prasag the same account. In Fasli i320 the account was signed not only 
Sahu. by Iswardhari Singh, but also by two of his undivided younger 
Varadachariar, y, brothers, one of whom was the father of the second defendant. 
nn From this date, the interest payable on the account was, by agree- 


ment between the parties, increased from fourteen annas to one 
rupee per cent. per mensem. The accounts continued up to 12th 
October, 1929, that is, the end of the Mahajani year c-rrespondiog 
to Fasli 1336. Though the only subsequent advance by the creditor 
seems to be a sum of Rs. 5 paid in cash in Fasli 1334, the receipt 
side of the accounts shows several items of payments from time to 
time. The way that the account books were maintained has been 
described inthe judgment of the High Court as well as in the 
judgment just delivered by my learned brother. The result of the 
acccunt was that though the total amount of the loan, including 
the unpaid balance of the purchase money, was only about 
Rs, 3,700 and an amount of about Rs. 4,953 had been paid by way 
of interest, the acknowledgment on rath October, 1929 showed 
that a sum of Rs, 11,249-9-9 pies was then due from the defendants 
to the creditor [Vide entry marked Exhibit I(z) (a)]. It may be 
mentioned in passing that it was stated before us by the learned 
counsel for the respondent thatin the Chitha for Fasli, 1336, not 
merely the heading but the whole of the page was in the handwriting 
of the first defendant. In the view that we take of the case, nothing 
turns upon this circumstance. 

On the facts above stated, it was contended on behalf of the 
appellant that as the creditor had already received towards interest 
an amount exceeding the principal, the plaintiff was not, in view of 
section 7 of the Bihar Act VII of 1939, entitled to any further sum 
for interest up to the date of the institution of his suit and that the 
amount now payable by the defendants should be calculated on 
the footing that a sum of only Rs. 3,700, i. e, the principal amount, 
was due at the date of institution of the suit. Inthe plaint, the 
sum due from the defendants had been calculated on the basis that 
Rs. 11,249-9-9 pies was due on 12th October, 1929 ; adding a claim 
for compound interest at 12 per cent. per annum with annual rests, 
the plaint, which was filed on zoth August, 1932, claimed 
Rs, 1I5,713-4-6 with further interest. 

Section 7 of Bihar Act VII of 1939 provides that in respect of 
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interest payable up tothe date of the institution of the suit, the 
Court shall not pass a decree for an amount “ which together with 
any amount already realised as interestasssesesosesis greater thao the 
amount of loan advanced or, if the loan is based oa a document, 
the amount of loan mentioned in or evidenced by such document. ” 
With reference to the concluding words of the section above set 
out, it was argued on behalf of the respondent that, in the present 
case, the Chitha entry, Exhibit I(z) (a), dated r2th October, 1929, 
which has been signed by the first defendant should be regarded as 
“ the document on which the loan is based ” and that the plaintiff 
was accordingly entitled to treat the sum of Rs, 11,249-9-9 pies there 
shown as “ the amount of lvan ” within the meaning of section 7 of 
the Act. If that contention were accepted, the appellant would not 
of course be entitled to any relief in this appeal, because the 
interest claimed between 12th October, r929 and the date of ths 
| institution of the suit did not exceed the amourt mentioned in the 
document, It was in this connection urged that the Chitha entry 
Exhibit I (z) (a) should be held to amount to an “ account stated ” 
between the parties and as such to furnish a separate cause of action 
for the recovery of the money there shown asdue. In support of 
this contention the learned counsel for the respondents relied on 
the decisions of the Judicial Committee in Sigueirva v. Narouka (1) 
and in Bishun Chand v, Girdhari Lal (2), and on certain observa- 
tions of the Lahore High Court in Narain Das v, Miran 
Baksh (3). 

The authorities cited on behalf of the respondents themselves 
recognise the distinction between cases in which a statement of 
account signed by the debtor may be intended to be only 
an admission of the correctness of the account or a mere 
acknowledgment of a debt and cases in which it may be an 
“account stated” in the real sense. [See also the antithesis recog- 
nised in Order XX, rule 8, of the English Supreme Court Rules. | 
Whether a particular statement of account falls in the one category 
or in the other is a question to be determined with reference to 
the circumstances of each case. An examination of the Chithas, 
Exhibit I series, in the present case leads me to think that the 
signed entry at the end of each year followed by a corresponding 
entry at the commencement of the next year could only have 
been intended to serve as an admission by the debtors of the 


(1) L. R. [1934] A. C. 332 5 (1934) 59C. L. J, 494. 
(2) (1934) I. L. R. 56 All. 276 ; 59 C. L. J. 535. 
(3) A. I R. [1925] Lah. 75; L L. R. 5 Lah. 406, 
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F.C. correctness of the account which was maintained by the creditor. 
1940. Except on this hypothesis, there was little significance in going 


Surendra Prasad through this process every year. In this view, the last entry, 
Narain Singh Exhibit I (z) (a) dated rath October, 1929, could have no greater 
Sri Gajadhar Prasad Significance than the corresponding entries in the Chithas of the 


Sahu. earlier years, It has not been suggested or shown that af the 
Varadachariar, Y. time when that entry was made, it was intended to be anything 
eo like a final closing of the accounts between the parties, so as to 


put the debtors’ liability on a new basis. So far as one can see, 
it was merely an accident that the accounts stopped with Fasli 
1336, probably because the creditor died about the end of 1929 
or early in 1930 and his estate soon became the subject-matter 
of litigation (Probate case 24 of 1930). The legal significance 
of aset of accounts closely resembling Exhibit I series in the 
present case was considered ‘by Jenkins C. J. and Woodroffe J. 
in Galstaun v. Hutchison (1) and the learned Judges held that 
the signed entries in the baki chithas would not even amount to 
an “acknowledgment of a debt’? within the meaning of Article I 
of the Indian Stamp Act, 1899. Itis not necessary for us to go 
so far ; but the observations of Woodroffe J. in that case may be 
usefully reterred to in this connection, It may also be mentioned, 
for what it is worth, that the courts below relied on the signed 
entries in the accounts only as “acknowledgments” sufficient to 
save the bar of limitation [vide the discussion of issues 2 and 5). 
If Exhibit I (z) (a) had been regarded as an “account stated” in 
the true sense, no question of limitation would have arisen at all, 
as the suit was instituted within three years of Exhibit I (z) (a) 
vide Article 64 of the Indian Limitation Act. 

Even if it should be assumed that Exhibit I (z) (a) represents 
an “account stated” between the parties, that does not seem to 
me to be decisive of the question under section 7 of Bihar Act 
VII of 1939. The respondents can press into service the con- 
cluding words of the section only if it can be said that Exhibit I 
(z) (a) is “the document on which the loan is based’. This 
expression is, to say the least, not very happy, but interpreting it 
in the light of the definition of “gan” in section 2 (f) and of the 
scheme of the Act, it is not very difficult to gather the meaning 
intended. In attempting to include inthe definition of “loan”, 
documents executed in respect of a past liability (as distinguished 
from a contemporaneous advance), the legislature used the expres- 
sion “transaction on a bond ww cossssene Executed in respect of a 


(1) (1912) L L. R. 39 Cale. 789, 
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past liability Here again, the expression “transaction on a 
bond” is perhaps open to criticism and Jam notsure if the word 
“bond” in this context was intended to be limited toa formal 
deed or to documents of the kind specified in the definition of 
“bond” in the Indian Stamp Act. ButI am unable to believe 
that mere debit entries or balance entries in accounts (even 
though signed by tbe debtor) could have been intended to be 
comprised in the expression “transaction on a bond”. It seems 
to me at least necessary that the document relied on should have 
been intended to embody the contract between the parties and 
should ex facie show a promise or undertaking to pay before it 
can be spoken of as a “bond”. The Indian law has clearly 
emphasised the distinction between a promise to pay and a mere 
statement or acknowledgment of liability (see the antithesis in 
Article I of the Indian Stamp Act and the way that an I. O. U. 
is dealt with in the Illustrations to section 4 of the Negotiable 
Instruments Act). The decision in Narain Das v. Miron Baksh (1) 
seems to me to have gone too far in holding that book entries 
of balances signed by the defendants would amount toa “bond” 
within-the meaning of Article 67 of the Indian Limitation 
Act. The definition of “bond” in section 2 (3) of that Act clearly 
implies that the document must be one “whereby a person 
obliges himself to pay money to another”, I am unable to concur 
in the view that the mention of interest being payable at a 
particular rate and the possible implication therefrom of a promise 
to pay the principal would suffice to bring the account entry 
within the category of “bond” (cf. observations of the Judicial 
Committee in Mohammad Akbar Khan vy. Attar Singh (2) where 
dealing with the definition of a “promissory note” their Lordships 
stress the distinction between an ordinary undertaking to pay and 
one which has only to be inferred or implied), Reading the words 
“ifthe loan is based on a document” in section 7 of the Bibar 
Act in the sense above indicated, it cannot be held that the 
entry I (z) (ajin this case is a “document on which the loan is 
based”, because it merely says “Rs, 11, 249-9°9 is due by me up to 
24th Asin 1336”. 

The learned counsel for the respondents based an argument 
‘on the difference between the words employed at the end of 
section 7 of the Act of 1939 and the words occurring in the 
corresponding provision (section rr) of the Act of 1938 ; it is not 

(1) A. I R. 1925 Lah. 75; L L. R. 5 Lah, 406, 

(2) (1936) I. L. R. 17 Lah, 557 (568). 
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easy to follow that argument. The earlier Act fixed the limit at 
the amount of loan mentioned in “the document on which the 
suit is based" while the Act of 1939 speaks of the amount of loan 
“mentioned in or evidenced by such document” The use of 
the expression “such document” is of course an improvement, 
as this portion of the section is introduced by the words “if the 
loan is based ona document”, Butit is not easy to state what 
distinction the legislature had in mind when, in the later Act, 
it referred to fwo alternatives, by the words “mentioned in” and 
“evidenced by” respectively. In Singheskwar Singh v. Medni Prasad 
Singh (1) the learned Judges of the High Court have endeavoured 
to statea possible explanation, in the light of what was mentioned 
to them by the Advocate-General of Bihar. I do not find it neces- 
sary to express any opinion on that statement, because, in either 
alternative, the amount to be taken note of is the amount of 
loan and the word “loan” must be understood in the light of the 
cefinition clause already referred to. It must also be borne in 
mind that in both the Acts this portion of the section is intro- 
duced by the same opening words ‘iif the loans is based on a 
document”. 

Even if it were possible to regard the accounts in this case as th 
document on which the loan is based, it does not seem to me 
possible or reasonable to confine our attention, as the learned 
counsel for the respondents invited us to do, to the particular entry 
marked Exhibit I(z) (a). The account books must be taken asa 
whole and as the entries therein clearly show what items represent 
principal and what items interest, the Court must arrive at the 
* amount of the loan ” by excluding the items that represent only 
interest. The scheme of the Bihar Money-lenders Act emphasises 
the distinction between liability in respect of the principal and 
liability in respect of the interest and whether a party relies on the 
words “mentioned in” or on the words “ evidenced by ” at the 
end of section 7 of the Act of 1939, the “ amount of loan” must. 
be determined with reference to the whole document and not by 
confining attention to a particular entry. 

I am for the above reasons unable to accede to the respondents’ 
contention that the sum of Rs, 12,249-9-9 pies shown in 
Exhibit I(z) (a) should be taken as the starting point for the deter- 
mination of the extent of the defendants’ liability even under 
section 7 of Bihar Act VII of 1939. The plaintiff will only be 
entitled to claim up to the date of the plaint the sum of Rs. 3,700 


(1) (1939) A. L R., [1940] Pat, 65, 
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of such other sum as the parties may agree or the High Court may ee = 


on the accounts find to represent the principal amount due. On EAE 
this sum, the plaintiffs will be entitled to simple interestat 6 per c rendra Prasad 
cent. per annum from the date of the plaint to the dateof the Narain Singh 
decree to be passed by the High Court. From that date, the aggre- gr; Gajadhar Prasad 
gate amount due for principal and interest will carry interest at B 
6 per cent, per annum, ' Varadachariar, 9. 
The decrees of the High Court and of the Trial Court are set — 
aside except in so far as they relate to costs. The High Court will 
pass a revised decree in the light of the foregoing directions. The 
defendants will remain liable for the costs awarded against them by 
the decree of the Trial Court and the original decree of the High 
Court. There will be no order as to the costs of this appeal. 
Gwyer, ©. J.:—~I concur, and only desire to add a few words. 
Section 7 of the Act of 1939 is no doubt extremely obscure and ill- 
drawn; butifthe Advocate-General’s contention were correct, I 
should find it difficult to understand why, in an Act plainly 
intended for the relief of debtors, money-lenders should have been 
presented with so simple a method of circumventing it. I should 
for this reason be unwilling to accept bis contention, unless the 
language of the Act left me no alternative, In my opinion that is 
not so. I agree that it is impossible to regard the record of trans- 
actions which was kept by the parties in the present case as a docu- 
ment on which a loan canbe said to have been based or which 
evidences a loan ; and I think that the words in section 2 of the 
Act, “transaction on a bond bearing interest executed in respect of 
past liability ”, ought in any case, having regard to the manifest 
intention of the Act, to be strictly construed. 
1 agree with the order proposed to be made. 
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PRESENT: Zord Thankerton, Sir George Rankin and 
Ms. M. R. Jayakar, 


THE SECRETARY OF STATE, REPRESENTED BY 
THE COLLECTOR OF SOUTH ARCOT 


D. 


MASK & Co. 


[On APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT Mapras.] , 


Revenue—Customs—Dispute between importer and customs authorities with 
regard to duty leviableAppeal to Customs Collector dismissed —Appeal from 
that decision to Civil Court—Whether campetent—~Furisdiction—Sea 
Customs Act (VIII of 1878), sections 182, 188— Land Customs Act (XIX of 
1924), section 9 schedule, 


Section 182 of the Sea Customs Act, 1278, which among other provisions of 
the Act, is incorporated inthe Land Customs Act, 1924 provides that any 
question relating to confiscation, increased rates of duty, or penalty, shall be 
adjudged by among other persons a Customs Collector. 


By section 188 any person deeming himself aggrieved by “ any decision or 
order passed by an officer of Customs under this Act” may appeal, The 
section concludes with the provisions that, ‘‘ every order passed on appeal under 
this section shall subject to the power of revision conferred by section 191 be 
final. ” f 

The words, ‘‘ any decision or order passed under this Act” in section 188 are 
all limited soas to refer only to decisions or orders passed under section 182 
notwithstanding that the proviso to section 188 in terms relates only to such 
decisions and those words therefore include a decision on the normal rate of duty 
applicable to any particular goods. 

The effect of the final words of section 188 is that an order made on appeal 
under that section operates to exclude the jurisdiction of the Civil Courts and it 
is accordingly immaterial whether the order appealed from is one made under 
section 182 or one relating to the normal rate of duty payable in a given case. 


Importers having imported in British India a consignment of betel nuts, the 
Customs authorities levied duty on them or a tariff value. The importers 
appealed, contending that the goods should be assessed at a lower rate, namely 
as raw betel nuts subject to duty ad valorem, The Collector of Customs 
dismissed the appeal, the Government of India affirming his decision. The 
importers having brought an action against the Collector to recover the amount 
of duty which they alleged to have been unpaid : 


Held, that the Civil Courts had no jurisdiction to entertain the suit. 
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Qua@re, whether the importers would have been entitled to resort to the Civil 
Courts before appealing under section 188 or were confined to the right of appeal 
given by that section. 

Privy Council Appeal No. 23 of 1939 from a decision of the 
High Court, Madras in its Civil Appellate Jurisdiction, dated the 
2nd February, 1938, Varadachariar and Pandrang Row, JJ. rever- 
sing’a decision of the Subord inate Judge of Cuddalore. 


The plaintifis, Messrs. Mask & Co., a firm of merchants, 
in December, 1932, imported into British India two consignments 
of betel nuts. The plaintiffs baving applied to the Collector of 
Customs, Madras, for permission to import the goods as raw and 
not as boiled betel-nuts, the latter being subject to a higher duty, 
the Collector recovered payment at the higher rate pending a 
decision as to the duty leviable. The plaintifis having paid the 
higher duty under protest, the Assistant Collector of Customs 
decided that the goods must be charged at the higher rate as boiled 
betel-nuts. The plaintiffs’ appeal to the Collector of Customs was 
dismissed, and his decision was affirmed by the Government of 
India in Revision. The plaintiffs accordingly instituted this suit to 
recover the difference between the two rates of duty. The Sub- 
ordinate Judge held that the Civil Courts had no jurisdiction to 
entertain the suit. The appeal Court held otherwise and directed 
the Subordinate Judge to dispose of the case on the merits. The 
Customs authorities now appealed. 


H. U. Willink, K. C. & W. W. K. Page for the Appellant. 
W. Wallach for the Respondent Firm, 


The judgment of the Court was delivered by 

Lord Thankerton:—The sole question for determination in 
this appeal is as to the jurisdiction of the Civil Courts to entertain 
the suit. The appeal is taken from a judgment and order of the 
High Court of Judicature at Madras, dated the 2nd February, 1938, 
which set aside a decree of the Subordinate Judge at Cuddalore, 
dated the goth March, 1937 (which had dismissed the respondents’ 
suit on the ground of want of jurisdiction), and directed the 
Subordinate Judge to restore the suit to the file and to dispose of it 
on the merits, 

The respondents are a firm of merchants, having their head office 
at Panruti in the Province of Madras, and, in the course of their 
business, they import betel-nuts from Java into British India, The 
facts in the present suit, which was filed by the respondents on the 
toth April, 1934, are not materially in dispute, The suit relates 
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to two consignments of betel-nuts, imported by the respondents 
in December, 1932, from Java to Pondicherry by sea, and there- 
after by rail to Panruti. These consignments, which originally 
consisted of 3,927 bags in all, were repacked at the Port of Pondi- 
cherry, owing to damage to the gunnies, into 4,063 bags, before 
importation into British India. The consignments were imported: 
into the Province of Madras by rail and carts from Pondicherry 
to Panruti by various instalments, the first of which consisted of 
1,000 bags imported through the Customs station at Pondicherry 
on the 31st December, 1932. The remaining bags were imported 
in several instalments in the months of February, March and 
November, 1933, through the Customs Stations at Pondicherry 
and Madalapet. 


It appears that, prior to this occasion, the respondents had 
been in the habit of importing their betel-nuts at the port of 
Cuddalore in the Province of Madras, but, inthe beginning of 
the year 1932, the Customs Collector at that port had assessed 
a similar consignment of 3,605 bags as boiled betel-nuts subject 
to duty on a tariff value, contrary to the respondents’ contention 
that they should be assessed as raw betel-nuts, subject to duty 
ad valorem. Inthe hope that they might achieve an assessment 
in accordance with their contention, the respondents altered their 
place of importation in the case of the consignments here in 
question, but their disappointment in that respect has given rise to 
the present suit, in which they seek to challenge the adverse deci- 
sion in a civil suit, 


On the arrival of the consignments at Pondicherry, the res- 
pondents wrote on the 27th December, 1932, to the Collector 
of Customs, Madras, asking to be allowed toimport the goods 
as raw sliced betelnuts and not as boiled. As they anticipated 
an increase in the ad valorem duty to come into effect at the 
beginning of 1933, they requested a telegraphic reply, which they 
received on the 29th December, 1932, saying, “If you desire’ 
import before January first you must import goods and deposit 
duty calculated on higher tariff value Inspector will at time of 
taking deposit and passing goods take sealed samples for test and 
will also deliver to you other sealed samples to enable you appeal if 
necessary.” The respondents thereupon imported 1,000 bags 
on the -3rst December, 1932, and paid the higher duty under 
protest to the Assistant Inspector of Customs at Pondicherry 
Railway Chauki, sampleq being duly taken, After examination 


Vot. TA ' PRIVY CoUNCIL, 


of the samples, the Assistant Collector of Customs, Madras wrote 
to the respondents on the 2 8th February, 1933, as follows :— 

“I have to state that on examination of the samples from the 
consignment in question, it has been found that the betel-nuts im- 
ported are ‘boiled.’ The 1,000 bags cleared on 31st December, 
1932, are therefore assessable at 3734 per cent. ona tariff valuation 
of Rs. 23 per cwt, and the remaining bags, if cleared, will be liable 
to duty at 45 per cent. ona tariff value of Rs. 16 per cwt,” 

An appeal by the respondents against this decision was dis- 
missed by the Collector of Customs on the 2oth June, 1932, The 
matter was taken to the Gove rnment of India in revision, but by 
their order dated the r3th August, 1933, the Government of India 
confirmrd the Collector’s decision. The present suit was filed on 
the roth April, 1934. 

In the suit the respondents seek to recover the excess amount 
collected from them by levying duty upon a tariff value of Rs, 23 
per cwt. upon 1,000 bags and of Rs. 16 per cwt. upon the remain- 
der, viz., 3,063 bags instead of levying duty upon the invoice 
value of Rs, 10-9-r per cwt, In paragraph r4 of the plaint they 
state thatthe cause of action arose on the 18th August, 1933, 
when their petition for revision to the Government of India was 
thrown out. Various issues were framed by the Subordinate 
Judge, but it was decided to determine in the first instance Issue 
No. 3-=“‘Has this Court no jurisdiction to entertain this suit 
and is the suit barrad by the provisions of the Sea Customs Act ?” 
By a judgment delivered on the goth March, 1937, the Sub- 
ordinate Judge held that the Court had no jurisdiction to entertain 
the suitand dismissed the suit. An appeal was allowed by the 
High Court on the 2nd February, 1938, and the Subordinate Judge 
was directed to proceed to dispose of the suit on the merits. This 
appeal is from that decision. 

While the imposition of the duties here in question is regulated 
by the Land Customs Act (Act XIX of 1924), the matter in issue 
arises under certain provisions of the Sea Customs Act (Act VIII 
of 1878) which are incorporated, subject to the necessary verbal 
modifications, by section 9 of the Land Customs Act, and the 
schedule to the Act. The sections of the Sea Customs Act which 
are material are contained in Chapter XVII of the Act, which is 
headed “ Procedure relating to offences, appeals, etc.”, and which 
includes sections 169 to 193, : The material sections are as 
follows :— 

“82. In every case, except those mentioned in section 167, 
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Nos. 26, 72 and 74 to 76 both inclusive, in which, under this Act, 
anything is liable to confiscation or to increased rates of duty ; 
or any person is liable to a penalty, 

euch confiscation, increased rate of duty or penalty may be 
adjudged— 

(a) without limit, by a Deputy Commissioner or Deputy Collec- 
tor of Customs, or a Customs-Collector 

# š ‘ £ * % 


186, The Award of any confiscation, penalty or increased rate 
of duty under this Act by an officer of Customs shall not prevent 
the infliction of any punishment to which the person affected thereby 
is liable under any other law. 


188. Any person deeming himself aggrieved by any decision or 
order passed by an officer of Customs under this Act may, within 
three months from the date of such decision or order, appeal there- 
from to the Chief Customs Authority, or, in such cases as the Local 
Government directs, to any officer of Customs not inferior in rank 
to a Customs-Collector and empowered in that behalf by name or in 
virtue of his office by the Local Government. 


Such authority or officer may thereupon make such further 
enquiry and pass such order as he thinks fit, confirming, altering or 
annulling the decision or order appealed against ; 


Provided that no such order in appeal shall have the effect of 
gubjecting any person to any greater confiscation, penalty or rate 
of duty than has been adjudged against him in the original decision 
or order. 

Every order passed in appeal under this section shall, subject 
to the power of revision conferred by section 191, be final. 

189. Where the decision or order appealed against relates to 
any duty or penalty leviable in respect of any goods, the owner 
of such goods, if desirous of appealing against such decision or 
order, shall, pending the appeal, deposit in the hands of the 
Customs-Collector<at the port where the dispute arises the amount 
demanded by the officer passing such decision or order, 

When delivery of such goods to the owner thereof is withheld 
merely by reason of such amount not being paid, the Customs- 
Collector shall upon such deposit being made, cause such goods 
to be delivered to such owner. 

If upon any such appeal itis decided that the whole or any 
portion of such amount was 'not leviable in respect of such goods, 
the Customs-collector shall return such amount or portion -(as the 


a 
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case may be) to the owner of such goods on demand by such 
owner, 


196. If, upon consideration of the circumstances under which 
any penalty, increased rate of duty or confiscation has been 
adjudged under this Act by an officer of Customs, the Chief- 
Authority is of opinion that such penalty, increased rate or confis- 
cation ought to be remitted in whole or in part, or commuted, such 
Authority may remit the same or any portion thereof, or may, with 
the consent of the owner of any goods ordered to be confiscated, 
commute the order of confiscation to a penalty not exceeding the 
value of such goods, 


191, The Local Government may, on the application of any 
person aggrieved by any decision or order passed under this Act 
by any officer of Customs or Chief Customs-Authority, and from 
which no appeal lies, reverse or modify such decision. 


193. Whena penalty or increased rate of duty is adjudged 
against any person under this Act, such officer, if such penalty or 
increased rate be not paid, may levy the same by sale of any goods 
of the said person which may bein his charge, or in the charge of 
any other officer of CustomS..cocsccseee ” 


Under section 9 of the Land Customs Act, references to a Chief 
Customs Officer injthe Sea Customs Act are to be deemed to refer 
to a Collector of Land Customs, references to a Customs Collector 
toa Land Customs Officer, and references to Officers of Customs 
to Collectors of Land Customs or Land Customs Officers. Further, 
by section 4 of the Central Board of Revenue Act (Act IV of 1924), 
the Governor-General in Council was substituted for the Local 
Government in section 191 of the Sea Customs Act. 


At the hearing before the Board, the appellant maintained that 
the decision of the Assistant Collector of Customs, dated the 28th 
February, 1933, was a “ decision or order passed by an officer of 
Customs” within the meaning of section 188 of the Sea Customs 
Act, and that the decision of the Collector of: Customs on appeal 
therefrom, dated the 2oth June, 1933, which had been confirmed 
on revision under section 191, was final, and excluded the juris- 
diction of the Civil Courts. He maintained that the only right of 
challenge of a decision or order by an Officer of Customs was by an 
appeal under section 188 and that the jurisdiction of the Civil 
Courts was excluded. Alternatively, he maintained that the right of 
appeal conferred by section 188 constituted a procedure which was 
alternative to procedure in the Civil Courts, and that as the respone 
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a they were bound by that election, and were thus excluded from 

The Collector of | Tesort to the Civil Courts. 
South Arcot There can be little doubt that adjudications as to confiscations, 
Mask & Co, increased rates of duty or penalties made under the power conferred 
Lord Thankerton. 2Y section 182 até decisions or orders within the meaning of 
eee section 488, and the appellant submitted in. the first place that the 


decision of the Assistant Collector in the present case was an 
adjudication as to increased rate of duty under section 182, In 
their Lordships’ opinion this contention is untenable, as the decision 
was as tothe normal rate of duty, whereas gn increased rate of 
duty connotes something in the nature of a penalty, an illustration 
of which is to be found in section 167, No. 35, where goods 
in excess of the manifest or not corresponding with the specification 
are liable to confiscation or to be charged with such increased rates 
of duty as the Chief Officer of Customs directs, 

The appellant next maintained that the decision or order 
referred to in section 188 was not confined to adjudications under 
section 182, but included decisions by an officer of Customs as 
to the rate of duty applicable to particular goods, which necessarily 
involved the determination of the particular category in the tariff 
classification into which the goods fell, and that, accordingly, the 
decision of the Assistant Collector in this case was a decision or 
order within the meaning of section 188. The respondents, on 
the other hand, maintained that the decisions or orders referred 
to in section 188 related only to adjudications under section 182, 
“This argument of the respondents was not mentioned by the Sub- 
ordinate Judge, and his judgment does not suggest any doubt of 
the applicability of section 188, But it was raised in the High 
Court, who decided it in favour of the appellant. 

Their Lordships are of opinion that the High Court were right 
in deciding that section 188 is applicable. The words “decision 
or order” are wide words, and they appear to be of a more general 
nature than the adjudications referred to in section 182, which 
are also referred to as awards in section 186. The difference of 
language in sections which are in such close juxtaposition primarily 
suggests an intention to cover a wider area in section 188, It is 
suggested that the heading of the chapter-~“Procedure relating 
to Offences, Appeals, etc."—=rather indicates that the appeals are 
correlated with the offences. Their Lordships are unable to 
draw any such inference, Thechapter is one relating to proce: 
dure and nota chapter relating to offences ; indeed, it might be 
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suggested that if the provisions asto appeals were merely part of 
the procedure relating to offences, there would be no occasion 
for a separate mention of appeals in the heading, But, in their 
Lordships’ opinion, the heading of the chapter is of no material 
assistance in the construction of section 188. |” 

In the next place, the proviso in section 188, which is limited 
to adjudications under section 182, does not, in the opinion of 
their Lordships, necessarily involye the narrower construction of 
the opening words of the section, If the latter had expressly 
réferred to any decision or order under section 182 or any other 
section in the Act, the proviso would have been drawn in exactly 
the same terms, But section 189 uses terms naturally applicable to 
any duty leviable under any part of the Act. 

Their Lordships agree with the High Court that there is no 
reason for limiting the words “any decision or order passed s.esessse 
under this Act” in section 188 to decisions or orders passed under 
section 182. Their Lordships are unable to agree with the some- 
what tentative opinion expressed by Sir Charles Innes in Hari 
Bhanji va Secretary of State for India (1), which is referred to by 
the High Court. That opinion was not releyant:to the case before 
the learned Judge, which related to an illegal levy of duty under 
the Act of 1863. 

The Sea Customs Act, 1878, was passed to consolidate and 
amend the law relating to the levy of Sea Customs duties which 
was then regulated by the Consolidated Customs Act (Act VI of 
1863), which was repealed by the Act of 1878 If there were 
any doubt as to the proper construction of section 188 of the 
1878 Act, it would undoubtedly be legitimate to consider the 
previous law which it was consolidating and amending, and their 
lordships desire to add that their view already expressed as to the 
construction of section 188 is confirmed by a consideration of the 
provisions of the Act of 1863, The material provisions of the 
latter Act are as follows ; = 

“VI. Ifany dispute shall arise betw een any Officer of Customs 
and any Master or Commander of a vessel, or importer, exporter, 
owner, or consignee of goods, or agent, or other person, in respect 
to any matter (not specially provided for by any law forthe time 
being in force) relating to the importation, exportation, or ware- 
housing of any goods, or to the levy of any duty or penalty thereon, 
or to any seizure or forfeiture thereof, the Chief Customs Authority 
of the Presidency or place in which such dispute shall have arisen 


(1) (1879) IL. R. 4 Mad. 344 (353). 
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a shall settle the same, subject to an appeal to the Local Govern- 
1940, ment, acting under the general instructions of the Governor General 

The Collector of Of India in Council. 
one Arcot CLAXXIV. Ifany dispute shall arise as to the proper rate of 
Mask & Co. Duty payable in respect of any goods imported into, or exported 





from, any Port in British India, the importer, exporter, owner, or 
consignee of such goods, or his agent, shall deposit in the hands 
of the Officer in charge of the Custom House atthe Port of 
importation or exportation respectively, the amount of Duty 
demanded by such Officer, pending the decision of the Chief 
Customs Authority. Upon payment of such deposit and compliance 
with the provisions of this Act relating to the entry of such goods, 
the Officer in charge of the Custom House shall cause the goods to 
be delivered to such importer, exporter, Owner, or consignee, or 
his agent, 

CCXVIII, In every case in which, under this Act, any vessel, 
cart, or other means of conveyance, or any horse or other animal 
is liable to confiscation ; or any goods are liable to confiscation or 
to increased rates of Duty ; or any person in charge of or owning a 
vessel, or landing or shipping goods, or passing them through the 
Custom House, is liable to a penalty, an Officer in charge of a 
Custom House may, unless it be otherwise provided in this or any 
other Act relating to the Customs, adjudge such confiscation, 
penalty, or increased rates of Duty. 

CCXX, In any case adjudicated by an Officer of Customs, any 
party aggrieved by the award may appeal tothe Chief Customs 
Authority of the Presidency or place, or to any superior Officer of 
Customs empowered in that behalf by the Local Government. It 
shall thereupon be lawful for such authority or superior Officer 
to make such further enquiry, and to pass such order as he shall 
think proper, confirming, altering or annulling the original award. 
Provided that no such -order in appeal shall have the effect of 
subjecting any person to any greater confiscation, penalty, or rates 
of Duty than shall have been adjudged against him in the original 
award. 

CCXXI. The award of any confiscation, penalty or increased 
rates of Duty under this Act by an Officer of Customs shall not 
‘interfere with any punishment to which the person affected thereby 
shall be liable under any other law. 

CCXAIIT. If, upon consideration of the circumstances under 
which any penalty or confiscation has been adjudged under this 
Act, by an Officer of Customs or by a Magistrate, the Chief 
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Customs Authority of the Presidency or place shall be of opinion 
that such penalty or confiscation ought to be remitted in whole or 
in part, or commuted, such Chief Customs Authority may remit 
the same or any portion thereof, or may commute any order of con- 
fiscation to a penalty not exceeding the value of the goods ordered 
to be confiscated. ” 

Section 6 appears under the heading of “ General Rules”; 
section 184 under “ Miscellaneous Provisions”; and the other 
four sections under “ Offences and Penalties ”. In their Lordships’ 
opinion, it is clear that the provisions of section 6 and of section 220 
are both now incorporated in section 188 of the latter Act, the 
subject-matter of the appeal being altered from an ‘‘ award” toa 
“ decision or order ”, and the heading of the chapter being altered 
to “ Procedure relating to Offences, Appeals, etc.” Section 184 of 
the 1863 tAct is reproduced in section 189, while section 221 is 
reproduced as section 186 of the 1878 Act, before section 188, and 
section 223 reappears as section rgo of the later Act. 

The decision of the Assistant Collector therefore falls within the 
terms of section 188 of the Sea Customs Act of 1878, and the res- 
pondents in fact acted on that view, and exercised the right of 
appeal conferred by that section and by section ror. It is now 
necessary to determine whether the order of the Collector of 
Customs, dated the zoth June, 1933, which dismissed the appeal 
under section 188, and which was confirmed by the Governor: 
General in Council onan application under section 191, excludes 
the jurisdiction of the civil courts to entertain a challenge of the 
merits of that decision. Itis settled law that the exclusion of 
the jurisdiction of the civil courts is not to be readily inferred, 
but that such exclusion must either be explicitly expressed or 
clearly implied. Itis also well settled that even if jurisdiction is 
so excluded, the civil courts have jurisdiction to examine into 
cases where the provisions of the Act, have not been complied 
with, or the statutory tribunal has not acted in conformity with 
the fundamen tal principles of judicial procedure. Many of the 
cases referred to in the judgments below are of this nature, and are 
not relevant to the present case, in which there are no allegations 
of that nature. 

Section 188 provides that “every order passed in appeal under 
this section shall, subject to the power of revision conferred by 
section 191, be final”, By sections 188 and ror a precise and 
self-contained code of appeal is provided in regard to obligations 
which are created by the statute itself, and it enables the appeal 
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to be carried to the supreme head of the executive governs 
ment. It is difficult to conceive what further challenge of the 
order was intended to be excluded other than a challenge in the 
civil courts. 


Further, it isto be noted that the same finality clause applies 
equally to appeals against adjudications under section 182 and 
to appeals against decisions or orders as to the rate of duty leviable 
under the tariff ; their Lordships are unable to construe this 
clause differently accordirg as it applies to these two classes of 
appeals, as apparéntly the High Court were prepared todo. In 
their judgment the High Court refer with approval to the unre- 
ported decision of Coutts Trotter J. in C.S. No. 747 of 1920, ih 
which he held that the suit, which challenged the adjudication of 
a fine under section 182, was barred by section 188, and the 
learnéd Judges add, “We think that the decision in that case is, 
if we may say so, not open to exception and it does not help the 
Government in this case, because the Act of the Customs Autho- 
rities in that case was an adjudication.” Later, the learned 
Judges rejected the argument that section 188 only applied to 
decisions or orders passed by Customs Authorities when acting 
undef séction 182, and held that the opening words of section 188 
were not so limited. Nevertheless, they held, as regards the 
present case, that the finality clause was not so worded as to exclude 
the jurisdiction of the civil courts. Their Lordships are unable to 
agree With this distinction, 


Their Lordships are of opinion that in this case the jurisdiction 
of the civil courts is excluded by the order of the Collector of 
Customs on the appeal under section 188, and it is unnecessary 
to consider whether, prior to taking such appeal under section 188 
the respondents would have been entitled to resort to the civil 
courts, or whether they would have been confined to the right of 
appeal under section r88, 


The determination of this question must reston the terms of 
the particular statute which is under consideration, and decisions 
on other statutory provisions are not of material assistance, excépt 
in so far as general principles of construction are laid down. Thé 
main principles to be observed in the present case are to be found 
in the well-known judgment of Wiles J. in Wolverhampton New 
Waterworks Co. v, Hawkesford (1), which was approved of in the 
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“House of Lords in Neville v, London Express Newspaper Limited 
(1). The question is whether the present case falls under the third 
class stated by Willes J., wizt, “Where the statute creates a 
liability not existing at common law, and gives also a particular 
remedy for enforcing it ......... With respect to that class it has 
always been held, that the party must adopt the form of remedy 
given by the statute.” 


It has been held that the jurisdiction of the civil courts is 
excluded in three cases in which an appeal under section 183 
had been taken—C. S. No. 747 of 1920, already referred to, 
Bhiwandirvalla and Company v. The Secretary of State (2), which 
is referred to by the High Court, and Thin Vick v. Secretary of 
State for India (3). Each of these cases related to an appeal 
against an adjudication under section 182. Inthe case referred 
to in 71 Mad. L. J., Notes of Recent Cases, p. 40, Varadachariar 
J. held that jurisdiction was not excluded in cirumstances similar 
to the present case, except that there had been no appeal under 
section 188, and, for the reasons already explained, their Lord- 
ships do not find it necessary to consider the question. Similarly, 
inthe cases of Vacuum Oil Company V. Secretary of State for 
India (4), and Ford Motor Company v. Secretary of State, (5), 
no appeal had been taken under section 188; the question of 
jurisdiction was not in issue, though in the former case an issue 
had been framed, but it was abandoned by the Advocate General. 
It was submitted on behalf of the respondents that an exclusion 
of the subject’s right of resort to the civil courts would be uffra 
vives of the Indian Legislature in view of the provisions of section 
32 of the Government of India Act, 1915, which re-enacted sec- 
tion 65 of the Government of India Act of 1858, and reference 
was made to Moments case (6), which was a case of tortious 
trespass on land. But, in their Lordships’ opinion, neither sec 
tion 32 nor the principle involved in the decision in J/oment's 
case (6) affect the validity of an Act of the Indian Legislature 
which creates an obligation and provides an exclusive code for 
its determination ; such an obligation is not covered by sub-section 
2 of section 32. 


(1) [1919] A. C, 368. 

(2) (1937) A. I. R. Mad, 526. 

(3) [1939] 1 Cal. 257. 

t4) (1932) L. R. 59 I. A. 258 ; 55C. L. J. 520. 
(5) (1937) L. Re 6s 1, A. 321; 66C. L. J. 466. 
(6) (1912) L. R. 401. A, 48. 


587 


P.C. 


1940, 
mnt 


The Collector of 
South Arcot 


v. 
Mask & Co, 
Lord Thankerton. 


38 


P.C. 


1940, 
Na mang 


The Collector of 
South Arcot 


y. 
Mask & Co. 


Lord Thankerton, 


CRIMINAL, 
1940. 
kei d 
February, 23, 


THE CALCUTTA LAW jouRNAL, (Von. jr. 

‘On the whole matter, their Lordships are of opinion that the’ 
decision of the Subordinate Judge was correct, and they will 
humbly advise His Majesty that the appeal should be allowed, 
that the order cf the High Court should be set aside and that 
the decree of the Subordinate Judge should be restored. The 
appellant will have the costs of the appeal, and also bis costs in 
the High Court. 

Solicitor India Office; Solicitors for the Appellant. 

Lambert & White: Solicitors for the Respondent. 


Re C, C, Appeal allowed, 


CRIMINAL REVISION. 


Before Mo, Justice A. G. R. Henderson and Mr. 
Justice A. S. M. Akram. 


AMULYA CHARAN PAL 


Ua 


CHAIRMAN, KANCHRAPARA MUNICIPALITY.» 


Bengal Municipal Act (XV of 1932), Sections 2, 317 ond 319—Sanction tb 
construct privy under old Act lapsed, if saved by section 2 of the new 
Act-—Compliance with section 317, if condition precedent to applicability 
of section 319. i 
If a sanction to construct a privy granted under the old Act has already 


‘Japsed, it cannot be saved by the operation of the provisions of Section 2 of 


the Bengal Municipal Act of 1932. 

The applicability of Section 319 of the Bengal Municipal Act is dependent 
on Section 317. Soa party cannot take advantage of Section 319 of the Bengal 
Municipal Act, if he does not comply with the provisions of Section 317 of 
the Act. 


Application for Revision under section 435 of the Code of 
Criminal Procedure, 


*Criminal Revision Case No. 1932 of 1939, against the order of S. K. 
Ganguly, Esq., Additional District Judge of 24-Parganas at Alipore, dated 19th 
December, 1930, affirming that of A. Wooller, Esq., Sub-Divisional Magistrate of 
Barrackpore, dated 11th October, 19395 i 


Von 51.) HiGH COURT. 


The material facts will appsar from the judgment. 


Messrs. Satindva Nath Mukherjee and Samarendra Nath 
Mukherjee for the Petitioner, 


Mr., Sudhansu Sekhar Mukherjee for the Opposite Party. 
Their L ordships? judgment was delivered by ° 


Henderson, J. :—This isa Rule calling upon the Chairman 
of the Kanchrapara Municipality to show cause why an order 
made by the Subdivisional Magistrate of Barrackpore under sec- 
tion 330 of the Bengal Municipal Act should not be set aside. 
The order of de molition in question relates to a privy which has 
been constructed. 

Two law po ints were taken in support of the Rule. It was 
first contended that the privy is saved under the provisions of 
section 2 of the Act. The petitioner obtained sanction under 
the old Act in the year r928. Under the provisions of that Act 
it was necessary forthe petitioner to start the work within one 
year of the granting of the sanction. In his application to the 
Magistrate, the Chairman of the Municipality asserted that the 
construction was started stealthily long after the sanction had 
expired. The Magistrate was not satisfied with this statement 
and asked the Chairman for evidence. The Chairman replied and 
relied upon a statement made by a lady to the effect that the 
privy was not there. In showing cause, the petitioner asserted 
that the work had been commenced within a year of the granting 
of the sanction, 

We are quite satisfied that he abandoned this plea and did 
not press it at the hearing. No prayer was made for taking any 
evidence on the point. The petitioner merely put forward a 
legal argument to the effect that even though the sanction had 
lapsed it would still be saved under the provisions of section 2 
of the new Act. Inasmuch as the sanction had lapsed before the 
new Act came into force, there was nothing which could be 
preserved under section 2. 


The second argument was based upon the provisions of sece. 


tion 319 of the Act. The learned Magistrate held that that 
section did not come into play inasmuch as the petitioner did not 
himself comply with the provisions of section 317. On an examina- 
tion of the record we are satisfied that that is the correct view. 
The petitioner merely wrote a letter to the Chairman asking that 
another letter might be considered as a fresh application. In 
fact, it was nothing of the sort. Section 317 applies to persons 
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CRIMINAL. who intend to erect _a building It has’ nothing. to do with per- 
1940, -sons who start to erect surreptitious buildings, are caught red- 
ns 


Amulya Charan Pal handed and then stopped. As the petitioner himself did not 


v. comply with the terms of section 3I7,..he cannot invoke the aid of 
Chairman, Kanchra- 
- “para Municipality. section 319. l 
R E 7. The Rule is discharged. 
ae Akram, J. tI agree. 
P, R Rule discharged, 
j APPELLATE CRIMINAL 
Before Sir Harold Derbyshire, Knight, Chief Justice 
l and Mr. Justice J, Lort- Williams, | 
CRİMİNAL, TASER PRAMANIK AND OTHERS 
1940, 7. 
eye 
March, 6,7. THE EMPEROR 


Offence, sexual—Girl’s testimony No suficient corroboration—-Charge to jury, 
how to be given, 


In trials Of cases of sexual offences when the allegations of the affected girl 
are not supported by any reliable corroborative evidence, it is the duty of the 
judge to clearly point out to the jury during charge as to whether the girl’s 
evidence should be accepted without corroboration, whether there was corro- 
boration, what kind of corroboration it was and whether it, was a corroboration 

-as was necessary with regard to the offence itself which implicated the accused : 


Surendra Nath Das v. Emperor (1); Nur Ahmed Gagi v, Emperor (2) and 
R, va Baskerville (3) referred to. 


Appeal under section 408 (b) (2) of the Code of Criminal Pro 
_ cedure by the Accused. 


t Criminal Admitted Appeal No. 725 of 19309, against the conviction and 


‘sentence of G, K, Nag, Esq., Assistant Sessions Judge of Pabna, dated the 18th 
November, 1939. < 


~ (1) a 38 C: W. N. 53: (2) (1933) 38 C. W. N; rc,- 
; 1 (3) [1916}-2 C. B. 658. © . oai 


VoL. 91.) HIGH COURT. 


The material facts will appear from the judgment. 

Myr, Sudhansu Sekhar M nes for Ms. Jogesh Chandra Sinka 
for the Appellants, 

Mr, Nirmal Chandra Das Gupta for the Crown. 

The judgments of the Court were as follows : 

Lort-Williams, J. :—-The four appellants were tried by the 
Assistant Sessions Judge of Pabna and a jury upon charges under 


sections 366 and 498 of the Indian Penal Code. The jury found 
them all guilty of an offence under section 366 but no verdict 


_ was given with regard to the charge under section 498, and the 


t 


learned Judge agreeing with the verdict of the jury sentenced 
each of the appellants to rigorous imprisonment for four years and 
six months. 


The actual charge under section 366 was as follows ; 

“That you, on or about the 2oth day of February, 1939, at 
Dayarampur, Police Station Chatmohar, forcibly abducted Sairan, 
awoman with intent that she may be forced or seduced to illicit 
intercourse with you, and thereby committed an offence ...... ” 

The evidence of the girl was that she was the wife of Jabbar 
Pramanik ; that she had been first married to another man Jabbar 
of Rajapur ; and that he had divorced her. After this the appel- 
lant Taser Pramanik wanted to nika marry her but she would 
not agree to it and subsequently she was married to her present 
husband four months and thirteen days after her divorce from 
her first husband. She lived in her house with her mother-in-law 
and some minor relatives. She had been married to her present 
husband a little over a year when the occurrence alleged by her 
took place. 

The husband went away for the night selling wood and her 
mother-in-law went to the house of Sairan’s husband’s sister 
Sairan was sleeping in one of the huts of the Jari after fastening 
the wooden door of the hut. She was alone in the gur. She 
woke to find that her mouth was tied and she was carried aloft out 
of the ghur and taken toa jungle, There she began to cry when 
a dagger was pointed at her and she was threatened with death. 
She was then ravished and she was kept in jungly places and 
taken from the jungle to various houses during the course of the 
next ten days or so. She could not fly away because she was 
always guarded by the men who she alleged had abducted her, 

Towards the end of this period when she was with Taser and 
Kader moving from the jungle to the house of Alamdi they 
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passed Asraf Sardar and he subsequently gave information to the 
husband of what he had seen, But that same night the girl 
returned to her house, her, story being that she had got away 
while Kader was sleeping. She alleged that all the four men 
ravished her from time to time. She told her husband about what 
bad happened to her and a number of other people who came up, 
and proceedings eventually were taken. 


In this case there is no corroborative evidence of the girl’s 
story so far asthe offence charged is concerned, that isto say, of 
the offence of abducting her from her husband’s house on or about 
February 20. There is some evidence, namely, that of Asraf 
Sardar, that she was with Kader and Taser some ten or twelve 
days after February 20, moving from the jungle to the house of 
Almadi. 


This witness’s evidence is ‘not very satisfactory because it 
appears in his deposition before the Magistrate under cross- 
examination that Sairan was being dragged along by the two men, 
which of course might be good corroborative evidence of an 
abduction alleged on or about March and. but is no corroboration 
of the offence alleged on February 20. But when this witness gave 
his evidence before the Assistant Sessions Judge he omitted all 
reference to the dragging merely saying that he had seen the girl 
going along with Kaderand Taser. The deposition before the 
Magistrate curiously enough was put in by the defence and was 
the only corroborative evidence of any part of the girl’s story except 
of the fact that she was moving from place to place with these two 
men, Neither the Judge nor anybody else seemsto have referred 
to this curious discrepancy and the only conclusion that I can 
come to is that the prosecution had realised that the witness was 
no longer willing to support the statement which he had made be-— 


@ fore the Magistrate. 


ln his charge tothe jury the learned Judge merely stated the 
law, described the offence and repeated most of the evidence in 
detail, He does not seem to have given them very much guidance, 
which is especially necessary in trials of charges of this Kind 
where allegations of sexual offences are made by women against 
men, very often unsupported by any corroborative evidence. 

The learned Judge in fact suggested to the jury that there were 
some Other eye-witnesses than the woman herself because he said 
“the woman Sairanessa is practically the only eye-witness of the 
occurrence.” He did not explain who the other witness or wit- 
nesses were and he went on to say that: 
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hu 


“The most important witness in an abduction case is generally 
the abducted woman herself, The evidence of Sairanessa should 
no doubt be received with caution though not necessarily with 
distrust”, 

That is all the direction he gave to the jury upon the important 
question whether the girl’s evidence ought to be accepted without 
corroboration, whether there was corroboration, what kind of 
corroboration it was ard whether it was, as is necessary, corro- 
boration with regard to the offence itself and which implicates 

the accused. 

Time after time this Court has drawn the attention of judges 
to the necessity of a careful direction with regard to this point. 
I need only refer to the cases of Surendra Nath Das v. Emperor 
(1) and Nur Ahmed Gazi v. Emperor (2). Both these decisions 
were founded upon the decision inthe case of A. v, Basker- 
ville (3), which was a judgment by Lord Reading ‘and other 
Judges. There are other cases referred to in the reports in the 
Calcutta Weekly Notes, 

No such direction as has been required by this Court time 
after time was given by this Judge and it is quite obvious, GONG, 
that the convictions cannot be allowed to stand. 

The only question that remains is whether there ought to bea 
new trial. It is clear from what I have said that there is no 
corroboration whatever with regard to the appellants other than 
Taser and Kader. With regard to Taser and Kader there is the 
evidence of Asraf Sardar to which I have referred given before 
.the Magistrate and not repeated before the Sessions Judge. In 
such circumstances it would, in our opinion, be a waste of time 

“and labour to send this case back for a retrial owing to the 
paucity of the evidence available against the appellants. 

The result is that the conviction must be set aside and the 
appellants released and if on bail the bail bonds cancelled. 

Derbyshire, C. J. :—I agree. 


Pa Rs Appeal allowed : 
Conviction set aside. 
(1) (1933) 38 C. W. N. 53. (2) (1933) 38 C, W. N., 108, 


(3) [1916] 2 K. B. 658. 
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Before Mr, Justice A., S. M. Akvam, 


ASIA KHATUN : 


D ‘ De 


AMARENDRA NATH BASU AND AnoTHER,* 


Mahomedan Law —Dower—Right of retention of husband’s property by wife in 
lien of dower == Provincial Insolvency Act (V of 1920), section 53, decision 
under, if resjudicata in a subsequent suit—Ofictal Receiver, if to be given 
notice under section 80 Civil Procedure Code (Act V of 1908). 


The right of retention of the husbond’s property by the wife in lieu of her 
dower, arises for the first time on the termination of the marriage either by the 
death of the husband or by. divorce but. there is no such right during the 
continuance of the marriage: Narayana Ayyar v. Biyari Bivi (1) 
referred to. : ; < 

A suit for declaration by the wife that she was entitled to retain possession of 
the lands so long as her claim for dower debt remains unsatisfied was dismissed, 
the allegation was that in consideration of the dower debt a Kabala was execu- 
ted in her favour of the suit lands and possession was given. 

A decision under section 53 of the Provincial Insolvency Act, operates as 
yes judicata in a subsequent Civil proceeding : Sree Sree Radha Krishna Thakur 
v. The Oficial Receiver (2) referred to. 


In the present case the decision under section 53 of Provincial Insolvency 
Act, 1920, operates as resjudicata ina subsequently instituted suit in the Civil 
Court in view of section 4 cl. (2) of the Act, the real question in two proceedings 
being whether or not the Official Receiver was, entitled to possession, 


Section 80 of the Code of Civil Procedure applies to all forms of action and 
all-kinds of relief as against a public officers Rura v. Oficial Receiver, 


Amritsar (3) referred to. 


Hence a suit for a declaration that the plaintiff is entitled to retain posses- 
sion of the land in suit so long as her claim for dower debt remains unsatisfied 
is not maintainable for not giving notice to the Official Receiver under that 
section. i 


Appeal by the Plaintiff, 


Suit for a declaration that the plaintiff is entitled to retain posses- 
sion of the lands in suit. 


The material facts will appear from the judgment. 


*Appeal from Appellate Decree No. 525 of 1938, against the decree of 
Bhuban Mohan Singh, Esq., Subordinate Judge, and Court, Hooghly, dated the 
grd July, 1937, affirming that of Narayan Chandra Basu, Esq., Munsiff, 3rd 
Court, Serampore, dated the 31st August, 1936. 

(1) (1921) I. L, R. 45 Mad, 103, (2) (1932) 36 C, W. N. 492, 

(3) (1930), 125 I, C. 625. , 


Vou, Jt.) I" HIGH COURT 


: “Messrs, Sarat Chandra Mukerji, and Subodk Chandra Dutta 
‘for the Appellant. 


Messrs, Nripendra Chandra- Das and R Nath Das for 
the SORRE 
G A.V. 
- The judgment of the Court was as follows’: | 


This appeal by the plaintiff arises out of a suit for a declaration 
that the plaintiff is entitled to retain possession of the lands in 


suit so long as her claim for dower debt remains unsatisfied. 


The defendant No. 1 is the husband of the plaintiff and the 
defendant No. 2 is the Official Receiver appointed upon the 
adjudication of the defendant No, 1 as an insolvent. 


The case of the plaintiff was that she was married to the 
defendant No. 1 about 26 years ago; that the defendant No. r 
in consideration of the dower debt executed in her favour a kobala 
on the 22nd. December, 1930, conveying to her the lands in suit 


, and putting her in possession of the same; that the defendant 


è 


No.2 was therefore not entitled to disturb her in her poses 
sion, ` 


Various defences to the sult were taken on behalf of the defen- 
dant No, 2, namely, te me te 

(1) That the Civil Court had no diejak in the 
matter in view of section 4 of-the Provincial Insolvency Act ; 

(2) That the decision by the Insolvency Court in case No, ro 
of 1932 operated as a bar to the present suit; 

(3) That the suit was not maintainable.in the absence of 
notice to the Official Receiver under section 80 of the Civil Pro- 
cedure Code ; and 

(4) -That. the plaintiff had no right to retain possession of 


l the properties in lieu of the dower debt under the Mohammedan 


Law. 

Both the Courts below dismissed the suit and the panit theres 
upon preferred the present appeal, 

It has been contended before me that the right of the appellant 
to retain possession of her husband’s properties until her dower 
debt was paid off could not be prejudiced in any way by the 
husband becoming an insolvent or by the decision of the Insol- 
vency Court regarding ownetship claimed by the appellant, on the 
basis of her Kobala and that notice under section 80 of the Civil 
Procedure Code was not necessary as the appellant’s right had not 
been actually assailed in this instance, 
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It seems to me thatthe provisions of the Mohammedan Law 
in respect of a widow’s lien upon her husband’s property in lieu 
of a dower debt has been misapprehended by the learned Advo- 
cate appearing for the appellant. The rigbt to retention of the 
husband’s property arises for the first time on the termination of 
the marriage either by the death of the husband or:by divorce 
but there is no such right during the continuance of the marriage. 
Reference may be-made in this connection to the case of Narayana 
Ayyarv. Biyari Bivi (1), and to the observations of Mr. Mulla 
in his book, “Principles of Mahommedan Law,” roth Edition, 
section 224C, where the cases in point have been conveniently 
collected. P 

In this view of the matter it does not seem to me necessary to 
decide any other question but I do not think I should part with this 
case without saying. - < 

(1) Thatin my opinion, the decision in the Insolvency case 
No. ro of 1932 under section 53 of the Provincial Insolvency Act 
operates as ves judicata in the present suit in view of section 4, 
clause (2) of the Act, the real question in each of the two pro- 
ceedings being whether or not the official Receiver was entitled to 
take possession ; see the case of Sree Sree Radha Krishna Thakur 
v. The Official Receiver (2) ; and 

(2) That the present suit is liable to be dismissed for not 
giving notice to the Official Receiver. under section 80 of the Civil 
Procedure Code, which appears to be applicable to all forms of 
action and to all kinds of relief as against a public officer, vide the 
case of Rura v. Official Receiver, Amritsar (3). 

The contention of the appellant having failed this appeal is dis- 
missed with costs. 


P. R Appeal dismissed, 


(1) (1921) I. L, R. 45 Mad. 103. 
(2) (1932) 36 C. W. N, 492. 
(3) (1930) 125 I, C, 625. 
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Before Mr. Justice C., Bartley and Mr. Justice A, N, Sen, 
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indian Penal Code (Act XLV of 1860), Sections 3645 offence under—Intention 
at the time of abduction—Ferson abducted murdered by the abductor— 
Abductor to be charged with murder, 


In a case depending on circumstantial evidence the question of motive is of 
great importance and it is the duty of a judge to emphasise the absence of 
motive which was a circumstance in favour of the accused. 


To establish an offence punishable under section 464 Indian Penal Code, it 
must be proved that the person charged with the offence had the intention at 
the time of abduction that the person abducted should be murdered or would be 
so disposed of as to be put in danger of being murdered. The prosecution has 
therefore to prove that the accused had that particular intention at the time he 
took away the girl. 


When the case for the prosecution is that the person abducted had been 
murdered by the abductor there can be no scope for a charge under section 364 


Indian Penal Code, The abductor should be charged with murder pure and 
simple, 


Appeal under section 410 of the Code of Criminal Procedure. 
The material facts will appear from the judgment. 

No one for the Accused. 

Mr. Nirmal Kumar Sen for the Crown. 

The judgments of the Court were as follows : 


Sen, J. :—-Two persons Upendra Nath Ghosh and Sudhit 
Pramanik were tried by the Sessions Judge of Khulna and a May, 9. 
Special Jury charged with the offence of murdering one Abala and En 
also with the offence of abducting her in order that she may be 
murdered or put in danger of being murdered. The Jury bya 
unanimous verdict have found both these persons not guilty of 
the offence of murder. By a majority of 6 to 3 they found Sudhir 
not guilty of the charge of abduction and bya majority of 8 tog 
they found Upendra guilty of the charge of abduction. The learned 
Judge accepting the verdict of the Jury has acquitted Sudhir of 


*Criminal Appeal No, 64 of 1940, froma decision of S, Sen, Esq , Sessione 
Judge of Khulna, dated the oth of January, 1940, 
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CRIMINAL. both the charges and has convicted Upendra on the charge of 
1940. abduction under section 364 of the Indian Penal Code, He has 
Upendra Nath Ghosh Sentenced Upendra to undergo rigorous imprisonment for a term 
The DG hoe i ; , 
ames The case for the prosecution briefly is as follows :—= 
Sen, F. One Sumati is the wife of Baroda Ghosh, a person of unsound 


mind, She hada daughter named Abala who was aged between 
I1-12 years. The appellant Upendra is aged about 25 years and 
he isa maternal cousin of Sumati It is alleged that Upendra 
came to the house of Sumati on Friday, the 9th June, 1939, and 
invited her to attend a function at his house on the next day. He 
told her that there would be certain festivities in connection with 
ihe Puja of Satyanarayan, Sumati told Upendra that she would 
not be able to goon the next day as she had arranged to go to 
come other place. Thereupon Upendra proposed that he would 
take Abala. Sumati agreed to this. On Saturday, the roth June, 
1939, Upendra came to the house of Sumati, and Abala went 
away with him. She was dressed ina Sari with a particular kind 
of border and waderneath she wore a _ rose-coloured petti-coat. 
“She also wore a green blouse. At one end of the Sari there was 
à bunch of keys tied up. She had certain. articles of jewellery 
on her person amongst which may be mentioned some gold 
Madulis. Her hair was tied in a Khopa and she had steel hair- 
pins in it. After the girl left with Upendra on the roth of June, 
- they were seen on that day at two places by some of the witnesses. 
With Upendra and the girl Abala was Sudhir. The understanding 
“with Sumati was that the girl would be returned next morning, 
that is, on Sunday. On Sunday the girl did not return home. 
Sumati went to Upendra’s house in search of her and found that 
neither Upendra nor the girl had been there. She made enquiries 
at different places but no trace of the girl could be found. She 
also got information from one Debendra that there had been no 
festivities inthe house of Upendra. On the 73th of June, 1939, 
one Nitai, who is a relation of Sumati’s husband, lodged a 
missing information at the Thana, Itis necessary to go back 
again to the consideration of certain evants which had taken 
place on Monday afternoon. One Arapdi Gazi witness er, 
and Madar Molla prosecution witness No. 22 and others saw the 
body of a woman ina Beel. They have given a description of 
~the dress on the body and of the way in which the hair of the 
woman was tied and it seemed to tally with the dress of Abala 
and with the way in which her hair had been tied when she left 
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with Upendra. Thess persons, however, dil nothing. On Tues- 
day the bones of a female skeleton were seen by a number of 
persons and near these bones, there were lying a Sari, a petticoat, 
a bunch of keys, some Sankhas, Churies and certain other 
articles. Informatiun was sent to Sumati and the members of 
her family and they came and identified the articles of clothing 
and jewellery as being those of Abala. The girl, when she left 
with Upendra, was wearing certain gold Madulis. They were 
missing. Upon the discovery of the skeleton and articles of 
clothing, Nitai again went to the Thana with Sumati and there 
the first information was lodged. The Police took up investiga- 
tion. Evidence has been given that on Tuesday, Debendra, a 
relation of Upendra, met him and Sudhir. Debendra heard be- 
fore that Abala had been taken by Upendra from her house and 
that she was missing. He questioned Upendra and the latter 
said that he had left the girl in the house of a friend of Sudhir 
at Basirhat. Sudhir, who was there, denied this. Evidence has 
also been given that Sudhir and Upendra went to the house of 
a goldsmith Kalidas Swarnakar and there sold five gold Madulis. 
The five Madulis have been identified as belonging to Abala. 
On these facts Sudhir and Upendra were sent up for trial charged 
with murder and abduction with the intent that the person abducted 
should be murdered or be so disposed of as to be put in danger 
of baing murdered. 

The defence taken by the accused consists of a denial of all 
the facts alleged against them. A suggestion was made that the 
girl Abala had accompanied one Charubala to the house of 
Charubala’s father-in-law and that she disappeared from there. 
It was also suggested that Sumati was carrying ona intrigue with 
Nitai which was discovered by Upendra and that Upendra had been 
implicated by Nitai and Sumati because of this, 

As I have said before, the Jury bave found Upendra guilty of 
an offence punishable under section 364 of the Indian Penal Code 
and the learned Judge accepting that verdict has sentenced Upendra 
to eight years’ rigorous imprisonment. Upendra has appealed 
from Jail. 

The charge of the learned Judge to the Jury, which is an 
extremely lengthy one, contains many irrelevant details but certain 
vital circum stances of the case have not been placed before the 
Jury in their proper perspective. To establish an offence punish- 
able under section 364 of the Indian Penal Code it must be 
proved that the person charged with the offence had the intention 
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at the time of the abduction that the person abducted should be 
murdered or would be so disposed of as to be put in danger of 
being murdered. In this case the prosecution had to prove that 
Upendra at the time when he took away the girl Abala had this 
particular intention. Now this element of the offence was not 
properly placed before the Jury. The learced Judge nowhere 
told the Jury that they must be satisfied that this was the state 
of mind of Upendra at the time cf the alleged abduction. He 
should have told them that they could not find Upendra guilty 
unless there was evidence to establish beyond all doubt that at 
the time he took Abala from her house he had the intention that 
she should be murdered or be put in danger of being murdered. 
Now what are the circumstances proved in this case? The evi- 
dence given on behalf of the prosecution is that on Friday Upendra 
asked the girl’s mother to come with him to witness the festivities 
at his house and that it was only after the mother had refused 
that Upendra suggested that the girl should come with him ‘This 
is a circumstance which negatives the case that Upendra had at 
that time any intention to have the girl murdered or to put her in 
danger of being murdered. 


Next we cannot find any motive which may have impelled 
Upendra to encompass the death of Abala at the time of his 
taking her away. We find no reason whatsoever why he should 
desire her death. Ina case depending on circumstantial evidence 
the question of motive is of great importance and it was the duty 
of the learned Judge to emphasise this absence of motive which 
was a Circumstance in favour of the accused. The circumstances 
relied upon by the prosecution tend to show that Upendra had 
stolen the gold Madulis from the girl Even if that evidence be 
believed it was very far from establishing that Upendra must 
have intended to get these Madulis by killing the girl, The evi 
dence show3 that the girl used to frequent Upendra’s house. He 
had ample opportunity of securing these Madulis without adopting 
this elaborate plan of abducting her from her mother’s house. 
It seems to us inhsrently improbable that any one placed inthe 
position of Uperdra would abduct the girl from her mother’s 
house with the intention of killing her in order to take away five 
gold Madulies from her person. This inherent improbability was not 
properly placed before the Jury. 


We find further that there has been a serious misdirection to 
the Jury with respect to the charge under section 364 of the Indian 
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Penal Code. The learned Judge in explaining the charges of 
murder and abduction says this :— 

“The charge under section 302 of the Indian Penal Code is 
the main charge in the present case. If you find the accused 
persons guilty under this section, you need not consider the other 
Charge against them. In case, however, the charge under section 
302 Indian Penal Code is not made out in your opinion, you will 
consider whether the other charge has been established.” 

Then he goes on to say 

“For the charge under section 364 of the Indian Penal Code, 
however, itis not essential that the dead body should be beyond 
doubt proved to have been that of Abala.” 

Now, in this case unless it is proved that Abala has been 
murdered, there is nothing whatsoever to show that the motive 
for abducting her was to murder her or put herin danger of 
being murdered ; and the only evidence given to prove that she 
has been murdered isthe evidence that the skeleton was that of 
Abala. The learned Judge was therefore quite wrong in telling 
the Jury that it was not essential to prove beyond doubt that 
the body was the body of Abala, The learned Judge repeats 
this error again towards the end of his charge. This is what he 
says i= 

“As for the charge under section 302 Indian Penal Code, it 
must be definitely proved beyond reasonable doubt that Abala 
was murdered and that by the accused persons, As for the charge 
under section 364 Indian Penal Code, however, actual proof of 
murder is not necessary. It was sufficient if the prosecution makes 
out that the accused person or persons placed Abala under such 
circumstances that she was in danger of being murdered”. There 
can be no doubt that theoretically it is not necessary to prove that 
the person abducted has been murdered in order to establish a 
charge under section 364 of the Indian Penal Code, But these 
theoretical discussions of the elements that go to constitute an 
offence punishable under section 364 of the Code are useless and 
indeed inthe circumstances of the present case are apt to be 
mischievous. As we have pointed out before, having regard to 
the particular facts of this case there can be no case of abduction 
under section 364 of the Code unless it has been conclusively 
proved that Abala has been murdered. To tell the Jury that even 
if they are not satisfied that Abala was murdered, they could still 
find the accused guilty of an offence punishable under section 
364 of the Indian Penal Code wasto mislead them on a most 
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vital part of the case. Again, the lesrned Judge was entirely 
wrong in telling the Jury that it was sufficient if the prosecution 
established that the accused person or persons placed Abala in 
such circumstances that she was in danger of being murdered. In 
telling the Jury this, the learned Judge seems to have overlooked 
the most important element necessary to establish an offence 
punishable under section 364 of the Indian Penal Code, namely, 
the state of the mind of the accused person at the time of the 
abduction. Even if after the abduction the accused person placed 
Abala in danger of being murdered that would not establish the 
charge of abduction punishable under section 364 against him. 
It would be necessary for the Crown to establish that he intended 
at the time of the abduction to place Abala in a position which 
would put her in danger of being murdered. 

We are of opinion that these misdirections of the learned Judge 
have resulted in a wrong verdict being given. Ifthe Crown took 
the view that the evidence established that Upendra had murdered 
the gitl then he should have been charged with murder and 
nothing else. A charge under section 364 of the Indian Penal 
Code in the circumstances of the present case is entirely miscon- 
ceived. We do not think, that the circumstances proved in this 
case can lead to the conclusion that the girl was murdered by 
Upendra. They are capable of many reasonable explanations which 
would be consistent with his innocence. We are, however, not con- 
cerned at present with the charge of murder inasmuch as the Jury 
have found Upendra not guilty of that charge. As regards the 
charge under section 364 of the Indian Penal Code it seems to us 
that the circumstances established are very far from establishing it. 
No motive has beén shown asto why Upendra should want to 
abduct the girl in order to get her murdered ; it would be ridiculous 
to assume that he intended to murder her in order to get posses- 
sion of five gold Madulies which are of not much value and which 
he could have secured without adopting this elaborate method. No 
circumstance has been proved which would indicate that Upendra 
wanted to murder the girl or get her murdered at or before the 
time that he took her away. If all the circumstances sought to 
be proved are accepted as having been proved it ratses at most 
a suspicion that Upendra had taken away the girl for some impro- 
per purpose. They are certainly not sufficient to establish a charge 
under section 364 of the Indian Penal Code. 

This prosecution is one of the many instances in which we have 
found that the provisions of section 364 of the Indian Penal Code 
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have been misused. When the case for the prosecution is that 
the person abducted has been murdered by the abductor there 
can be no scope for a charge under this section. The abductor 
should .be charged with murder pure and simple.. We have 
noticed however in such cases where the evidence to establish 
the charge of murder is weak or inconclusive the prosecution is 
prone to adopt this device of-adding or preferring a chargé under 
section 364 of the Indian Penal Code in the hope that a Jury 
which may hesitate to find the accused guilty of murder on such 
slender evidence may be induced to find against him on the lesser 
charge. We need hardly point out the unfairness and impropriety, 
to use no stronger term, of this procedure and we are determined 
so far as lies in our power to stop this abuse of the provisions 
of section 364 of the Indian Penal Code. It was the duty of the 
learned Judge in this case to refuse to frame a charge under this 
Section. i 

We find that there is really no evidence to bring home this 
charge of the appellant and we accordingly set aside the order 
of conviction and səntence and acquit him. He shall be released 
forthwith. 


Bartley, J. :-I agree. 


P, R Appeal allowed ; 
E Conviclion set aside, 
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Abduction—Jndian Penal Code (Act XLV òf 1860), Sections 364, offence 
ander—Intention at the time of abduction—Person abducted murdered. 


` by the abductor—Abductor to be charged with murder. 


In a case depending on circumstantia] evidence the question of motive is 


of great importance and it isthe duty of a judge to emphasise the 
absence of motive which was a circumstance in fayour of the accused, 


To establish an offence punishable under section 364 Indian Penal Code, it 


must be proved that the person charged with the offence had the inten- 
tion at the time of abduction that the person abducted should he 


murdered or would be so disposed of as to be put in danger of being e 
murdered. The prosecution has therefore to prove that the accused had | 


that particular intention at the time he took away the girl. - 


When the case for the prosecution is that the person abducted hadsbeen ; 


murdered by the abductor there can he no scope fora charge under 
section 364 Indian Penal Code. The abductor should be charged with 
murder pure and simple. Upendra Nath Ghosh v. The Emperor ... 
Abductor, how to be charged—Person abducted murdered by abductor; see 
Abduction pia aa 
Account suit against the legal representative of a dead trustee, nature of ; see 
Sujt for money 
Act XI of 1859, Secs. 14, 33 
———- XLV of 1860, Secs, 109, 478, 486 ieee 
——— XLV of 1860, Sec. 292 2 8 wee 
“mm XLV of 1860, Sec. 364 
-——— XLV of 1860, Secs. 409, 477 A 
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Act XV of 1882, Secs. 31, 35 

—— VIII of 1885 (as amended by Act IV of 1928}, Sec, 18A 
——~ VIII of 1885, Sec. 26F and Act VI of 1938 
—— VIH of 1885 as amended by Act VI of 1938, Sec. 26G 
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—— VIII of 1885 (as amended by Act IV of hace and VI of 19938), Sec: 


26 G (5) 


—— VIII of 1885 as amended by Act XIII B. C. of 1939, Sec, 52 Sub- 


Sec. (1A) 
— VIII of 1885, Secs. 105, 109 
— VHI of 1885, Sec, 167 
-— V of 1898, Sec. 145 
—— V of 1898,'Sec. 197 (1) 
—— V of 1898, Sec. 279 (1) 
— V of 1808, Sec. 488 
—— II of 1899, Sec. 36 
—— IX of.1899, Secs. 3,4 (a) 
~—— V of 1908, Sec. 75, O. 20 R. 10, O, 21 R. 31 
-—- V of 1908, Sec. 80 
-—— V of 1908, Secs. 86, 141, T44 
——- V of 1908, Sec. 92 
— - V of 1908, Sec, 102 
-— V of 1908, Sec. 115 
-—- V of 1908, Sec. 115 
—- V of 1908, Sec. 144 
—— V of 1908, O. 1 R. 10 [2] 
--— V of 1908, O. 21 R. 2 
—— V of 1908, O. 20 R. 12 
—— V of 1908, O. 21 R. 66 [as amended by Patna High Court Rules} 
— V of 1908, Sch. II. Paras. 20, 21 











X of 1908, [as amended by Act I of 1927], Sec. 20 
--—— IX of 1908, Sec. 23 Sch. I. Art. 36 

-—— IX of 1908, Sch. I. Arts. 181, 153 

—— IX of 1908, Sch. I. Art, 182 cl. [5] 

—— IIIf of 1900,sSec, 17 ieee 
-— VII of 1913, Sec. 152 Sub-Sec. [3] sce 
- — V of 1920, Sec. 53 ‘ade 
——— XIV_ of 1920, Sec. 3 

——— XI of 1922, Sec. 4 

—— NI of 1922, Sec. 10 [2] 

—— VIII of 1923, Sec. 2 [1] [d] Sub-Sees. [i] [ii] 
-—— XIX of 1924, Sec. 9 Schedule 

— XXXIX of 1925, Sec. 214 

—- XXXIX of 1925, Secs. 263, 283 [1] 

———- XV of 1932, Secs. 2, 317, 319 

——~ VIII of 1938, Schedule Cl, [1] 
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Act II B, C, of 1867, Sec. 6 

-—-—~ II] B, C, of 1913, Sec. 34 

———~ IIL B, C, of 1913, Sec. 34 

-~— I, B, C, of 1920, Sec. 6 

—— II [Bihar] of 1938, Sec, 11 

——— I [Bihar] 1938, Sec. 11 

— HI [Bibar] of 1938, Sec. 11 

——-— {HI of 1938, Bihar], Sec, 16 

—~-—- III {Bihar} of 1938, Secs. 16, 17 

—-— VIL. [Bihar] of 1939, Secs. 2 [f1, 7 

—— VII [Bihar] of 1939, Sec. 7 

——-= VII [Bihar] of 1939, Sec. 7 

——~-[VII Bihar of 1939], Sec, 13 

26 Geo, Y, Sec. 107 Ses 

Admission of unstamped award into evidence, if can be TAn, by the 
party, see Arbitration : se 

Adverse possession against patnidar—Proof, necessary ; see Injunction 

Agreement, consideration of, if in settlement of the pending criminal cases, 
how ascertained ; see Suit for money oe agi 

~, if in settlement of original civil liability and not made upon 

pressure and in return for an agreement not to prosecute—-Agreement 
as to civil liability changing the nature or extent of the original civil 
liability ; see Suit for money 


, if invalidated—Agreement by money lender to birai procee- 
ding claiming succession to property—Money lender to receive share of 
property, if recovered—Share payable to money lender in excess of sum 
spent in financing proceedings , see Champerty dsl sae 
~~, if valid—Agreement made with regard to civil liability while 
a possibility of Criminal prosecution is existing ; sce Suit for money ... 

—; if yalid,—Fair agreement to supply funds to carry ona suit in 
consideration of having a share in the property--Regard to be had not 
merely to the value of the property claimed, but to the commercial 
value of the claim—Proportion to be retained by the claimant; see 








“Champerty i a 
worm mg if valid—Part of consideration on the side of Seen party 

is an agreement not to prosecute criminally ; see Suit for money 
e—a between father and minor daughter, if valid: see Suit for decla- 


ration of title ig pi 

to create suitable wak{—Creation of valid wakf ; see ‘Transfer... 

=~ ———--—-—--— to create suitable wakf, if valid; see Transfer ne 
Amending Act passed pending litigation but after disposal of suit, when 
retrospective ; see Rent, enhancement of oT ia 
Ante-nuptial agreement by a Hindu father in favour of his maiden 
daughter, if creates a title in favour of the latter; see Suit for declara- 

tion of title ach 
Appeal-—Appeal to Federal Court, if lies—Order of Ligh ine as to calidity 
of section 11 of the Bihar Money-lenders Act (HI af 1938)—Riltear 
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215 
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432 
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Appeal—(Conid). 
Money-lenders (Regulation of Transactions) Act (VII of 1039), 

section 7—Civil Procedure Code (Act Vof 1908), order 21, rule 62-> 
Attachment subject to mortgage—Value of properties to be sold, 
ascertainment of—Amount due to morigagee to be ascertained—Objec- 

tion that the properties to be declared not to be sold subject to mortgage. 


In execution of a simple money decree, the decree-holder sought to have 
the judgment-debtors’ properties sold subject toa mortgage which he 
held over them; and in the Courts below the judgment-debtors 
(appellant before the Federal ‘Court) claimed that in calculating the 
amount due to the decree-holder under the mortgage, they-should have 
the benefit of section 11 of the Bihar Money-lenders Act, 1938 (No, II-- 
of 1938) : 


Held, (Per Guyer, C. F. and Varadachariar, F.): As section 11 of the 
Bihar Moneylenders Act, 1938 (No. III of 1938) has been re-enacted as 
section 7 of the Bihar Money-lénders (Regulation of Transactions) Act, 
1939 [No. VII of 1939) the judgment-debtors are entitled to claim the 
benefit of this provision in the new Act when the executing Court 
proceeds under section 13 to determine the value of the properties to be 
sold. It is therefore unnecessary to consider whether or not section 11 
of the Act of 1938 was void. 


It is also unnecessary to consider whether this appeal would have. been 
competent, if no question had been raised under section 16 of Act HI 
of 1938. 

Per Sulaiman, ¥.:~The provisions of section 11 of the Bihar Money- 
lenders Act, 1938 [No. HI of 1938] affected “the jurisdiction and 
powers ” of the Courts both with ‘respect to “Contracts” or “ Transfer 
of Property” [List HI Nos, 16 or 8 and 15] and “ Money-lending ” 
[List H Nos. 27 and 2]. But the repugnancy to the existing Indian 
laws has been cured by the Governor-General’s assent to the new Act, 
Which re-enacted the same provision In section 7. 

An order passed under section 11 of Act III of 1938 will be'a judgment 
within the meaning of section 205 of the Government of India Act and 
is also a decree, 


The stage for a decree in conformity with section 11 of Act III of 1938 has 
not yet arrived, 

Per Curiam :—As, the appeal to the Federal Court is maintainable so far 
as it relates. to the appellant’s claim under section 16 of the Act of 1938 
[now section 13 of the Act of 1939], the order of the High Court so far 
as it relates to section 11 of the Act of 1938. [now section 7 of the Act 
of 1939} can also be dealt with in the said appeal, as in estimating 
the value of the attached properties, the amount due on the mortgage 
has tobe ascertained. 

An appeal lies from an order of the High Court under section 16 of Act IH 
of 1938. Ramhandan Prasad Narain Singh v. Kulpati Shri 
Mahanth Goswami Madhwanand Ramii sce 2i 49 


Vors 71.) | iNDEX oY Gasizs: 


Appeal, if lies— Fudgment —Decision in criminal case—Appeal against the. 
order of the High Court for retrial—Government of India Act, 1935, . 


sections 205, 270(1)—Charges under sections 409 and 477A, Indian 
Penal Code (Act. XLV of 1860)~—-Consent of the Governor, if necessary— 
‘Acts done or purported to be done in execution of his duty’ as penn 
servant—Foint trial, _ 

Held by C. F. (Sulaiman, F.. contra.) : The order of the High Conte 
directing a re-hearing of the crimina], appeal by the Sessions. Court is 
both a judgment and a final order within the meaning of section 205 of 
the Government of India Act, 1935 and as pueh; an appeal lies to. the 
Federal Court, . , Fos, 2 2. & 


As no objection was.taken on behalf of the Crown tothe maintainability 


of the appeal in the Federal Court, the latter. dealt with {the case on’ - 


the assumption that the appeal was competent, 


Per Curiam: The consent of the Governor of the province is necessary- - 
for the charge under section 477A, Indian Penal Code, though not for. 


that under section 409 Indian Fenal Code. i 

Held by majority : In the absence of special reasons, the Federal Court 
refused to deal with the whole case on the evidence : 

Per Curiant: On the question whether the whole proceedings should or 
should not be quashed on account of joint trial, the case was- left open 
to the Sessions Judge to consider whether it was necessary to order a 
retrial on the ground of possible failure of justice or prejudice to the 
accused by reason of the joint trial of the two charges, under 
section 537 of the Code of Criminal! ‘Procedure. 

Section 270[1] of the Government of India Act, 1935 construed, Dr, Hori 
Ram Singh v. The Crown aa pi 

—— if lies against an order deciding the preliminary issue of ET 


Final order of adjudication was made before the filing of appeal, see: 


Insolvency és 7 
s if lies to Federal Coat Chaim under section 16 of Bihar E 
lenders Act, 1938—Order of High Court ; see Appeal 





-~——, if lies to Federal Court—High Court deciding section 16 of Bihar 


Money-lenders Act, 1938 to be wltra vires—Application for making an 
estimate of the.property ; see Ultra vires Ki =” 
= emm tye ihe Federal Court—Condition precedeni—Absence of a certificate 
from the High Court under section- 205 of the Constitution - Act, 1935— 


Appeal not entertained—Further reference to the High Court for a 7 


certificate and its refusal—Effect - ther PERRE ground of further 
appeal to the Federal Court. -< 
A certificate under section 205 of- the Government of India ee 1935, isa 


necessary condition precedent to all appeals to the Federal Court, and . 
if the High Court refuses -to grant a certificate, it-is not for the Federal. - 
Court to enquire into the reasons forthe refusal, against -which no 


appeal lies tothe Federal Court. 
The appellant - appealed to the Federal Court but without obtaining first a 
certificate of the High Court under section 205 of the Constitution Act, 


340 


316 


49 


369 


(a 


Appeal—~(Conia). 
The appeal not being entertained, the appellant returned to the High 
Court and asked for a certificate which the High Court refused to grant 
holding that thecase did not involye any question as to the interpreta- 
tion of the Act. On further appeal to the Federal Court.: 

Held, the Federal Court has no jurisdiction to entertain the appeal. The 
law laid down. in Lakhfat Ram v, Behari Lal Misir is to be strictly 
followed. There will be no excuse in future for any such ignorance of 
the law; and if the refusal of a High Court to grant a certificate is 
made hereafter the ground of any further applications or appeals, the 
Federal Court will regard them as frivolous and vexatious and an abuse 
of the process of the Court, and deal with them accordingly. Kishori 
Lal v. Governor in Council, Puniab ae bs 

— ——, maintainability of—Civil Procedure Code (dct V of 1908), 
section. 102—Suit for recovery of moneyv-—~Maintainability of second 
appeal, not urged—Furisdiction—-Question affecting jurisdiction, if can 
be raised for the first lime in Letters Patent Appeal. 

A second appeal against the decision of the first appellate Court is barred 
under section 102 of the Code of Civil Procedure, 1908, passed in a suit 
for recovery of Rs. 500 alleged to be due on Khata Baki account and 
the amount or value of the subject matter in dispute does not exceed 
Rs. 500, as being of a nature cognizable by a Court of Small Causes. 

The question of maintainability of second appeal, being a question 
affecting the jurisdiction of the Court, can be taken for the first time 
in Letters Patent Appeal. Kaniram Malpani v. Paramanand 
Tewari 

» prosecution of, to Federal Court--Absence of certificate 7 the High 
Court , see Leave to appeal to Privy Council 

-——, if lies to Federal Court—Order passed by High Count nile 
section 11 of Bihar Money-lenders Act, 1938 ; see Appeal 








- stight of, if destroyed—Decision on question of iurisdiction—Final 
order of adjudication was made before the filing of appeal; see 
‘Insolvency 


mmm, When lies to Federal Court ; see Ultra vires a 
from Federal Court to Privy Council—Con struction se a Very excep- 
tional section of the Government of India Act, 1935 ; see Procedure 
———— from Federal Court to Privy Council, ‘when admissible; see 
Procedure 

in the Federal Court, condition precedent to; see Appeal .. oa 

--—— to Federal Court, if lies—Order of High Court refusing to acter the 
time for receiving the cost of appeal to the Privy Council, see Leave to 
appeal to Privy Council 

Appellant, if tied down tothe grounds mentioned in the coplicatioait to 
High Court—Provincial legislation being repealed and replaced by 
anew one—Certificate, if vacated ; see Federal Court a 5 

Application, saintainability af—Appiication for filing an se =D ii 
referred to arbitration by Company~-Indian Companies Act (VII of 
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Application—(Coztd_). 
1913), section 132, sub section (3)—Indian Arbitration Act - 7 of 1990), 
applicable—Award, where to be filed. 

The concluding words of sub-section (3) of section 152 of the Indian 
Companies Act, 1913, namely, “ in pursuance of this Act” mean that 
sections 3 to 22 of the Indian Arbitration Act, 1899 would apply to 
arbitrations in which one or both the parties are companies irrespective 
of the locus of the subject-matter by the-force and effect of the Indian 
Companies Act, 1913, and the procedure provided for in the Indian 
Arbitration Act for extending its field of operation would not have to he 
followed in such cases, The provisions of the Indian Arbitration Act, 
1899, except section 2 thereof, shall apply to all arbitrations between 
companies and persons by the force and effect of the Companies Act 
itself, 

Hence section 3 and section g'a) of the Indian Arbitration Act, 1899 apply 
to all arbitration in which a company isa party. Paragraphs 20 and 21 
of the second schedule of the Civil Procedure Code, 1908, are accord- 
ingly excluded and the Court to which the award will have to be filed 
under section 11(2) of the Indian Arbitration Act, 1899, must be either 
the High Court or the Court of the District Judge, as the case may be. 
The second schedule to the Civil Procedure Code, 1908, is excluded by 
virtue of the provisions of section 89 of the Code of Civils Proce- 
dure, 1908. 

As the Court viz., the, Subordinate Judge’s Court in which the application 
to file the award in this case [was made, had no jurisdiction, the proper 
order would not, be an, order of. dismissal but an order to return the 
application for presentation to the proper Court in accordance with the 


provisions of the Indian Arbitration Act, 1899. Jhirighat Native 


Tea Company Limited v. B. Gupta 
neman — fOr filing an award made in dispute referred to arbitration by 


company, where to be made ; see Application, maintainability of 


sta 





---—— to take step in furtherance of execution proceeding—Applica- 
tion for execution need not be pending at the time of filing of applica- 
tion ; see Execution ave ite: 


Arbitration—<Award—Decree not drawn up as necessary stamps not filed— 
Suit, if to be deemed to be pending—Indian Stamp Act (11 of 1899), 
section 30— Award, unstamped, admitted in evidence—Deed, an award 
and not a partition deed, 


Two suits filed by different co-sharers were referred to arbitration and 
after the arbitrators submitted their award, the Court directed that the 

~ award would be made part of the decree. No decree was however drawn 
up as the necessary stamps were not filed. 

Held, that the suits were still pending. - 

When the primary Court admitted. the unstamped award into evidence, its 
admissibility: cannot be questioned by the party under section 36 of the 
Indian Stamp Act, 
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Arbitration—(Contd_). 
That the document was an award and not a deed of partition. Girish 
Chandra Sen v. Brajalal Sen ce 
Award, unstamped, admission of, into evidence.if can be questioned by the 


party ; see Arbitration ao age ‘ne eke: 
made in dispute referred:to arbitration by company, ‘application’ for - 





filing, where to be made ; see Application, maintainability of ° © ... 

Benamidar—Purchaser with notice, rights of—Transfer of Property Act 
(IV of 1882), section pial Tanah ee from transferee from ostensible 
OTVREK, 


Section 41 of the Transfer of Property Act, 1882, in terms does not apply ` 


either to voluntary transfers by the ostensible owner or to the rights of 
the successor-in-interest of the real owner or to the right of subsequent 
purchasers from volunteers or from first transferees for consideration 
from the ostensible owner. The rights of such successor-in-interest or 
subsequent transferees are to be determined on general equitable 
principles, If the first transferee be cithera volunteer or a transferee 
for value- with notice, a bona fide transferee from him for value without 
notice would in equity be still protected on that principle. 


Section 41.0f the Transfer of. Property Act, 1882 is negative in form. 
The object of the Legislature is to define the limits of protection of a 
purchaser from an ostensible owner as well as the limits of the disability 
of the real owner. The true principle is that laid down in Ramcoomar 
Coondoo v McQueen which js that he who holds out another to the world 
as the owner must bear all the consequences of it when his right comes 
in conflict with an innocent purchaser for value who had taken reason- 
able care in making the purchase. 


A purchaser from the ostensible owner who purchases with notice of real . 


title, acq `ires a title which is voidable at the instance of the real owner 
and until his purchase is set aside he can deal with .the property, 
Purnendu Nath Tagore v. Haunt Mall Dogar ‘aa 


Bengal Cruelty. to Animals Act, section 6—Owner of buffalo summoned | 


for the offénce of performing Phooka—Actual performance not proyed ; 

see Conviction, if bad <A 

Bengal Municipal Act, 1932, Section 2, if saves the sanction to ‘construct 

a privy granted under the Old Act, which was lapsed ; see Demolition 

Order ~ 7 coe ne 

» Section 319--Compliance With section 317, if condi- 

tion precedent ; see. ‘Deniolition order ‘a iig 

a ne ang 1032 eae 310, when can party avail of; see 
Demolition order 7757 5 ; paano t 








A uni rêmaira nan 





= 


Bengal Revenue Sale Law, Section 14—Co-sharers severally paying the 
arrear of revenue due from separate account within 10 days at different 


dates~Purchase’ of co-sharer, when completed ; see Revenue sale ane : 


= a = —, Section” 14—Ten days, if extended by the inter- 
vening of holiday ; see Revenue sale “as 
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Bengal Tenancy (Amendment) Act, 1939, Sec. 3 construction of; 
see Rent, enhancement of 


Bengal Tenancy Act, Sec. 18A.—Instrument of transfer-——Sale certificate ; 
see Rent 


—-—__--—___-_—_-——, Sec, 18A.—Sale certificate, if an instrument of trans- 
fer and if admissible in evidence ; see Rent 


Sec, 26F,—Application for pre-emption bý landlord— 


Section repealed by Amending Act VI of 1938 pending proceeding ; see 
Construction 


Stee eased 








passed in, if revis ible by High Court ; see Revision , 
ma , Sec. 26G, to be strictly NEES Me ee fee not to be 





, Sec. 26G, proceeding under, order of Revenue officer . 


PAGE, 


granted where the mortgagee does not come within the section; sege- - . 


Occupancy holding 


—————, Sec, 26G (5)—Mortgage, if usufructuary ; see Occu- - 


pancy holding 


, Sec. 26G (5)—Usufructuary mortgage—Fixing a time 
limit and a covenant to repay the mortgage money; see Occupancy 
holding 











, Sec. 26G (§)—Usufructuary mortgage bond including 
both occupancy -holding and Niskar land—Mortgagor, if can recover 
possession , see Occupancy holding - 





~, Sec, 26G (5), if valid—Provincial Legislative List, 

entry’ 21; see Occupancy holding si aoa 
» Sec. 52 (1A)—Effect of making PTE A 

ment, if can be decreed without enquiry ; see Rent, enhancement of 


— -, Sec. 67, inapplicable—Interest—Patni Kabuliat not 
providing for interest on Kists in arrears; see Patni sale 











sion under section 105 Bengal Tenancy Act based on Revenue Survey 
map ; see Suit maintainability of 





, sec. 167—Fresh notice, if can be issued pending 
appeal—Primary Court holding that the notice was not properly served ; 
see Ejectment ae ees 

Bihar Money-lenders Act, 1938, Sec. 11, if void—Re-enactment as sec- 


tion 7 of Bihar Money-lenders (Regulation of Transactions) Act, 1939 ; 
see Appeal 





——---—---—-, Sec, 11, validity of , see Interest 

,5ec. 16, if void as being repugnant to 
O. 21 R, 66 of the Code of Civil Procedure (as amended by Bihar High 
Court Rules) ; see Ulira vires 








, Secs. 16,17, if void, if can be raised 
after the passing of Bihar Money-lenders (Regulation of Transactions) 
Act, 1939; see Jurisdiction ea 
Bihar Money-lenders (Regulation of Transactions) Act, 1939, retros- 
pective ; see Jurisdiction 
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—---—, Sec. 109—Suit for declaration of Niskar title—Deci- 
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86 
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Bihar money-lenders (Regulation of Transactions Act 1939), Sec. 2 
—Loan—Endorsement made at the bottom of the last Chitta—“Transac- 
tions on a bond bearing interest executed in respect of past liability” ; 
see Federal Court 

ce ae ee ems SEC, 2 
—Transactions on a bond bearing interest executed in respect of past 
liability’—Strict construction ; see Federal Court Gs 

“y Sec, 





aN raman e PN NA 





segane 





2(f)—Debit or balance entries in accounts, signed by the debtor—“Tran- 
saction on a bond”; see Federal Court oe wes 
ae ew, «= SUC, 


wo 


a(f}—-‘Loan’—Last Chitta, amount entered in,—-Minimum amount ; see 
Federal Court 





e Tamar wêka karanan akarana a 











rere aga — ad < TET Nagan aga aa aan ee Sec. 7 



































—“Amount of the loan,” how calculated ; see Federal Court Sis 
— neni anne oe » Sec. 7 
— Document’, meaning of ; see Federal Court T 
a aeee aa aaa ee m e paa an = » Sec. 7 
——Document, nature of— Bond? ; see Federal Court pii 
: ey See, 7 





—‘Document on which loan is based”—Chitta entry; see Federal 


“ Court ae ie 
= Sec. 7 


—Document on which a loan is based or evidenced a loan—Bahi Khata 











inept S| RINNE a ai 

















transaction ; see Federal Court f sii ean 

——.- ——— + m SEC. 7 

—The loan is based on a document’, meaning of ; see Federal Court... 

mn aranana mama maan a aaa » Sec. 7 

retrospect ive—Suits instituted before the commencement of the Act , see 
Interest ain 


Breach of peace—Criminal Procedure Code (Act V of 1898), section 145, 
order under—Finding of Magistrate as to apprehension of breach of 
peace—Existence of dispute, absence of—Duty of Magistrate—Finding of 
forcible dispossession, if necessary. 

A finding as to the apprehension of a breach of peace at the time of 
institution of the proceeding is sufficient to give a Court jurisdiction 
to proceed with a matter under section 145 of the Code of Criminal 
Procedure. 

In the final order recorded by a Magistrate with regard to the question of 
possession, it is not necessary that there should be any further finding 
on the question of the imminence of the breach of peace. All that is 
necessary at that time for the Magistrate to decide is whether any and 
each of the parties was on the date of the order before-mentioned in such 
possession of the said subject. 

If in fact one of the parties toa dispute under section 145 of the Code of 
Criminal Procedure during the course of trial is able to show that no 
dispute exists which is likely to cause a breach of the peace, such party is 


PAGE. 


557 


557 


557 


557 


557 


557 


557 


557 


557 


557 


557 
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Breach of peace—(Conid.). 
-at liberty to do so in view of the provision of sub-section (5) of section 
145 of the Code of Criminal Procedure. If he succeeds, the Magistrate is 
bound to cancel his order, 


The absence of a finding on the question of forcible dispossession of the 
first party in a proceeding under section 145 of the Code of Criminal 
Procedure is unnecessary and does not affect the validity of an order 
passed by a Magistrate if it containsa finding as to the possession 
of the first party. Gobardhan Dubey v. Khirod Chandra 
Banerjee ‘se set 152 
Bribe, receiving, by a member of Debt Settlement Board—Sanction of Loca 
Government, if necessary ; see Sanction ua vas 475 
Building contract—Estimate giving rates to be charged as also the amount 
of work to be done and materials ta be supplied—Schedule of rates only 
and not a contract on a lump sum basis. 


Where a bulding contract consisted of two parts, the first part dealing with 
the terms and conditions under which the work was to be done, and the 
second part forming a document which was headed as an estimate; and 
the estimate not only gave the rates to be charged for the different 
items of work or materials but also mentioned the amount of work to 
be done and materials to be supplied, and further all the items were 
totalled together and the sum total was stated as the cost of the various 
items ; and the only clause in the contract regarding the remuneration 
of the contractor ran as follows :—‘'The owner shall pay to the con- 
tractor for the work actually done according to the rates provided for 
various items in the schedule of rates hereto annexed and in case of 
items of work for which no provision has been made in the said 
schedule, the, contractor shall be entitled to be paid market rates of the 
actual cost with an establishment charge of five per cent anda profit of 
ten per cent” : 

Held, that the estimate was nothing but a schedule of rates although it also 
mentioned the amount of work to be done and the amount of materials 
to be supplied ; that the estimate amounted only to this the contractor 
intimated to the owner that he would charge at the rates mentioned 
in the estimate for a building of the dimensions given in the estimate 
and nothing more; and that it did not indicate that the contractor 
undertook to build the house on a lump sum basis. Rai Saheb 
Panchanan Ganguly v. Rai Bahadur Kalipada Banerjee ie 309 

Burden of proof—Genuineness of will—Citation not properly served upon 
the person on whom it had been issued under section 283 of the Indian 


Succession Act, 1925; see Probate vee Soe 25 
of proof—Service of notice in terms of Patni Regulation; see 
Patni sale ea 7A 110 
+= of proof—Suit by cestui gue trust against the legal representative of 
a trustee; see Suit for money sas is 215 





of proof—-Suit for account either by cestui gue trust or trustee ; see 
Suit for money ae ies 215 
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PAGE, 
Burden of rendering account—Trustee bound to account to his cestui gue 
trust ; see Suit for money 56 sv - 215 
Cause of action, when arises—Nuisance continuing de die in dei Special 
damages, claim for, for special injury ; see Injunction Sis we ` 403 
Central Act Y of 1920, Secs. 12, 18, 75(1) sa we 316 
Certificate granted under section 205 of the Constitution Act, 1935— 
Certificate, if become void owing to Provincial legislation being repealed 
and replaced by a new section~Question of getting the certifi¢ate 
vacated ; see Federal Court jsi “ae 557 
Certificate sale—Ssit for setting aside of—Fraud established—Proper 
order to be made—~Public Demands Recovery Act (IIB, C, of 1913), 
Sec, 34. 
A suit to set aside a sale of immovable property in execution of a certificate, . 
was dismissed on the ground that the Secretary of State was not made a 
party. There was an issue raised—To what relief, if any, are the plain- 
tiffs entitled? There was also a finding of fraud on the part of ancestor 
of defendants Nos. 2 to §: 
Held, that instead of dismissing the suit, and without setting aside the sale, 
it be declared that the jote purchased at the certificate sale by the 
defendants Nos, 2 to 5 in the Benami of .defendant No.1 is held by the 
defendants for the benefit of the plaintiffs according to their interest at 
the date of sale, subject to the repayment by them of their proportionate 
2: “share of the purchase price and of the costs properly incurred, with 
interest at the rate of 6 per cent per annum from the date of sale up to 
the date of repayment. The amount aforesaid will be deposited by the 
plaintiffs in the trial Court within one month from the date of the 
arrival of the record there and thereupon a reconveyance under one 
deed of sale shall be executed by the defendants in favour of the plain- 
tiffs at their cost. In case of default on the part of the defendants to 
execute the reconveyance the plaintiffs will be entitled to proceed in 
execution in the manner Jaid down in O. 21, R, 34 of the Code of Civil, 


Procedure. Anu Miah v. Osi Miah sa 251 
Certified copy from register of rent suits, if admissible in sane see 
Rent = ove 504 


Cestui que trust, remedy of, against person holding ornaments . id other 
moveables as trustee—Specific Relief Act, Sec. 11—Decree, nature 
of—Civil Procedure Code, Or, 20 R. 10, Or, 21 R. 31; see Suit for - 





money ee ee ~ 7° 215 
m Suit for account by, against trustee—Cesiuz gue trust 

claiming money—Trustee what relief to get; see Suit for money See & 215 
- , Suit for account by, against trustee—Trustees relief; see 


Suit for money 
Champerty—Limitation—Agreement by money lenders to pie proceeds 

ings claiming succession to property—Money lenders to receive share of n.. n- 

property, if recovered—Action successful—Refusal to perform agree- 

ment—Action by money-lenders more than 3 years after date of decree— 

Whether time runs from date of decree or from date of refusek iG 


te re 
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Champerty—(Conid.). 
perform agreement—Share payable to money-lender in excess of sum 
expended in financing proceedings—Whether agreement thereby invali- 
dated, 

Champertous transactions being in essence speculative, it is necessary, in 
applying the principle laid down in Ram Coomar Coondoo v. Chunder 
Canto Mookerjee, that a fair agreement to supply funds to carry on a 
suit in consideration of having a share in the property, if recovered, 
ought not to be regarded as being, per se, opposed to public policy, to 
have regard not merely to the value of the property claimed, but to the 
commercial value of the claim. Inasmuch as that has to be estimated 
in advance of ‘the result cases where the parties have weighed the prob- 
abilities in-a manner which has not operated unfairly should rather be 
regarded as confirming their shrewd estimate of the chances than that 
the agreement should be condemned outright as unfair by reason only of 
the possibility that a great gain tothe claimant would have had to be 
shared with the financer. Though it is not conclusive, the proportion 
to be retained by the claimant is, however, an important matter for 
consideration when judging of the fairness of a bargain made. ata time 
when the result of the litigation is problematical. =e 

S, wished to establish his legitimacy as, the son of a man who had died in 
1917: possessed of considerable property and leaving him surviving two 
widows and: two -daughters. The Court of Wards took control of the 
whole estate as belonging tothe deceased’s female heirs, leaving it to 
S. to obtain. the decision of a Civil Court as to his status, S., being 
without sufficient means to prosecute -his case, made an agreement, duly 
registered, with the plaintiffs, who were money-lenders, whereby, in 
return for their paying the expenses of the litigation, they were to 
receive a share of the immoveable properties, if any, recovered, ~ 
The litigation having resulted in the award to S, of a share of the 
deceased’s immoveable properties, and S, having died, his widow and 
daughter and the Court of Wards disputed the plaintiffs’ claim under 
their:agreement ‘with S., whereupon they, more than 3 years after the 
decree: in Ss favour, brought an action to enforce the agreement, 

S’s suit involved difficulties arising on his father's will and proving a 
custom derogating from the rules of Mahammedan succession : 

“Held (1) that the action was not-barred by limitation as the three-year ~~ 

“v, period began to- run, not from the date of S's decree but from the date 

when the defendants refused .performance of the plaintiffs’ agreement: ~ 
with-S. So obligation not being to have the property valued and the 

~- plaintiffs’ share transferred to them on the day of the decree, that date’ 

could not be taken as that from which time should begin to run. - 
. (2) That even if, which was not the case, the value of the property 
recovered by S. had been such that’ the plaintiffs’ share had amounted 
to much more than their expenses, the agreement was yet enforceable, 
having regard to the difficulties with which S. was forced in his action, 
: Lala Ram Sarup v. The Court of Wards aye tes 134 
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` 


Champertous transactions, principle regulating ; see Champerty ase 4 


Charity-—-Steiutory application to Court for account relative to Temple 
alleged subject to public trust—Order directing account ete, made by 
District fudge-——-Wheither a decision barring an action brought to deter- 
mine whether Temple private preperty—Charitable and Religious Trusts 
Act (XIV of 1920), section 3. l 


Where an application is made to a District Judge under section 3-of the ` 


‘Charitable and Religious Trusts Act, 1920, for an order directing 
accounts of other particulars to be furnished in respect of an institution, 
such as a temple, alleged by the applicant to be a publie charity, and 
where the Judge holds that a prima facie case has been made out that 
the institution is in fact the subject of a public trust, and accordingly 
makes an order directing the furnishing of those accounts and other 
particulars, that decision so given by the Judge under the Act is a deci- 
sion in a summary proceeding which is neither a suit nor of the same 
character as a suit, and there is no provision in the Act making it final; 
the doctrine of res judicata can, therefore, not be invoked by way of 
setting up that decision as a bar toa regular suit to determine the 
status of the institution even in the case of a person who was a party 
in making or resisting the application under the Act; it is immaterial 
that the existence of a public trust is the foundation of the proceedings 
authorised by section 3 of the Act, for, while the Judge may have to 
cometo a decision on the question of status in order to satisfy himself 
on the question of his own jurisdiction, he cannot give himself jurisdic- 
tion by coming to an erroneous decision on the point in question. 
Opinion of Niamutulla, J. in Mahadeo Bharthi v. Mahadeo Rai approved, 
Observations by the Board on the principles of evidence to be applied in 
determining whether or not a temple has been dedicated to the public. 
“Babu Bhagwan Din v. Gir Har Saroop ER ve 
Civil Court, if can enquire whether the actual decision of the departmental 
authorities was in fact a good decision ; see Suit, maintainability of ... 
Civil Court, if can entertain suit—Dispute between importer and customs 
authorities with regard to duty leviable—Appeal to Customs Collector 
dismissed ; see Revenue Sea nee 
Civil Procedure Code, Sec. 75, if authorises Court to issue a commission to 
ascertain the value of moveables ; see Suit for money ‘us gh 
|e sn en ang SEC, SO, if Spolete toa suit for ‘declaration , see 
Mahomedan Law ane ves 
, Sec. 86, if applicable to insolvency proceedings 
initiated by a petitioning debtor—Ruling Chief, one of the creditors ; see 


a 
7a t 





Insolvency ee i 
—, Secs, 86, 141-—Procedure—Rule Caine to the 
protection of Soverign Princes and Ruling Chiefs ; see Insolvency dee 





, Sec. 92—TJurisdiction of Civil Court to deal with 
administrative and religious side of the office of Mahant—Spiritual and 
administrative side of the Mahantship—Two capacities, SEDAN of ; see 
Public religious institution ve Ses 


a 


PAGE. 
134 


169 


594 


316 
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Civil Procedure Code, Sec. 92—Mismanagement by Mahant in administra- 
tion of property—Jurisdiction of Civil Court to interfere with exercise by 
Mahant of spiritual duties ; see Public Religious institution .. A 

-——-~, Sec. 102, bar of appeal under, if can be raised 

for the first time in Letters Patent appeal; see Appeal, maintainability 

of ses Sp: 
enn SEC, 115—Court’—Order refusing to issue fresh 
notice under section 167 of the Bengal Tenancy Act; see Ejectment 

———~, Sec. 135—Court subordinate to High Court— 
Revenue officer, order passed by, ina proceeding under section 26G of 
the Bengal Tenancy Act ; see Revision ; 

at maa -~ Sec. 144—Application for restitution, if an DE 
tion for execution of decree ; see Restitution wes a 

, Sec, I44—Application, for execution of decree ; see 

Restitution ai see 

——--— -=m Sec, 144, if exhaustive ; see Restitution 

~~ mm c ——, Sec. 144, scope of ; see Restitution as 

; O. 21, R. 2—Payment by whom to be certified— 

Rent decree payable to two females governed by Dayabhaga School of 

Hindu Law, in three instalments—Death of one of the females before 

recieving third instalment ; see Execution 

, 1908, Sch. II. Paras, 20, 21, apiet to Amite 
referred to arbitration by company—Indian Arbitration Act, 1899, Secs. 
3, 4 (a); see Application, maintainability of nee 

Civil Rules and Circular Orders, Rule 1, Sub-rule eat not closed 
when sittings are suspended on Fridays during Namaz recess; see 











Se, He kakingan oe aana 





<< oe 





TE Papin, 





amanna 
rR, eerie 





Execution sale és 
Claim specified in the notice issued under Patni Regulation Amount } see 
Patni sale kas 


Compensation—IVerkmeit’s Compensation Act (VIII of 1923), re 2 (1) 
(2), sub-clauses g and (ii)—Widowed mother, if includes a widowed 
step-mother. 

The expression “widowed mother” in section 2 (1) (d) (i) of the Workmen’s 
Compensation Act and the expression “parent other than a widowed 
mother” in section 2 (1) (d) (ii) of thé Act, donot includea “widowed 


step-mother.” Manada Debi v. The Bengal Bone Mill... m 
Compromise—Magistrate, if to take much interest—Criminal cases pending 
in his Court ; see Suit for money A vis 


, effect of—Patni granted by K—Compromise between K and 
S—-Partition proceeding—Relation of putnidar and S ; see Injunction 
Conditional future gift—Prior estate, if necessary—Bequest to existing 

person on happening of uncertain event—No bequest of property to 
take effect immediately on testator’s death ; see Hindu Law ... ae 
- or other limitation, if bad under Hindu Law, when the prior 
estate goes to the heir as such ; see Hindu Law Ka sin 


. Ã— nme dniihinsanadl 








Á 


Consent of Governor of the Province, if necessary—Charges under section 
477A and 409 of the Indian Penal Code ; see Appeal, if lies 


392 


281 


340 


A 


Consideration of TM of agreement, if in settlement of the pending 
criminal cases—Proof ; see Suit for money ‘ae noes 
Consolidation, doctrine of, if applicable—Mortgage of four properties by 
four successive instrumenfs—New sum advanced, expressed to be charged 


also on the property or properties previously mortgaged and each new | l 


property mortgaged expressed to be charged also with the sums 
previously advanced ; see Mortgage ian 


Construction of statute—Section, patent of, if affects pending proceedings 


—Test—Application for pre-emption under section 26 F of the Bengal 
Tenancy Act (Act IV of 1928)-—Section repealed by Amending Act (VI of 
1938)—Court’s jurisdiction to entertain the application. 


When the legislature alters the rights of the parties by taking away or con- 


ferring any right, its enactment, unless in clear terms be applied to pen- 
ding actions, does not affect them. [c.f, section 8 of the Bengal General 
Clauses Act, 1899]. 
A landlord can on 11th April, 1938, successfully carry on a proceeding for 
preemption under section 26 F of the Bengal Tenancy Act with regard to 
a purchase of an occupancy holding, thongh pending proceeding the sec- 
tion was repealed (by Act VI of 1938). BADHI Chandra Ghosh v. 
Srimati Bidyudlata Roy 
Contempt of Court—Appropriation against the will of P E E not 
amounting to theft; see Receiver ET 
Contempt of Court—Receiver appointed by EE EE TA with and 
obstruction to, receiver ; see Receiver _ 
or executory bequests ; ; see Hindu Law abe 
Contract to make wakf, if valid—Contract not mentioning ihe terms of 
proposed wakf ; see Transfer 





Contract Act, Sec. 23--Agreement illegal and side ea to public 
policy—Agreement providing inter alia for withdrawal, dropping and 
compromising of criminal cases—Some of the cases relate to non-com- 
poundable offences ; see Suit for money 


Conviction, further, if warranted—Conviction on main charge under 
section 486 I. P. C.—Prosecution for abetment under section 109 I P, 
C.; see Trade mark 
, tf bad—Bengal Cruelty to Animals Act BoC. of 1920), Sec- 
| tion 6, offence under—Charge of performing Phooka—Offence not proved 
—Conviction as owner, if can be sustained—Retrial. 

The accused was summoned for the offence of performing Phooka upon a 
milch buffalo under section 6 of the Bengal Cruelty to Animals Act. It 
was not proved that he actually performed the phooka but he was 
convicted as it was proved that he was the owner of the animal : 

Held, that the conviction should be set aside and he should be retried as 
making outa new case of conviction as owner and the trial had not 
proceeded On any such footing: Darguhi Miah v. The Emperor ... 

Co-sharer, if can encumber the joint estate to the detriment of other co- 

. sharers; see Easement 


aan be, 
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Co-sharer, if can encumber the joint estate with a right of way—Other co- 
sharers, right of ; see Easement oe ise 
» if can interfere with lessec’s~ possession—Grant of lease by 
another co-sharer ; see Easement me 
» Possession of—Presunption of ouster of other co-sharers—Admis- 
sion—~Recital in deed of sale—Evidence Act (I of 1872), section 18. 











Where the body of a Kobala executed by two of the co-sharers of the 
property in favour of the plaintiff's father, was written by the father of 
defendants Nos. 1 and 2 and grandfather of defendant No. 3 and to have 
signed the document for one of the executants, reciting the vendor's 
share as 3 annas ; 


Held, that the recital was an admission by the father of defendants Nos. t 
and 2 and grandfather of defendant No. 3, that the vendors did, in fact, 
own the share mentioned. 


Under section 18 of the Evidence Act, 1872, this admission is not only 
binding on defendants Nos. 1 to 3 but on defendants Nos. 4and 5, as 
the admission was made atatime when the ancestors of defendants 
Nos, 1 to 5 were joint. 


Mere possession of the entire property bya co-sharer unaccompanied by 
any other circumstance is not sufficient to create a presumption of ouster. 
Bhutnath Bandopadhya v. Jagat Tarini Dasi ais 

m possession Of entire property by—Presumption of ouster ; see 
Co-sharer imi ai 


en Ha: 





granting Jease—Other co-sharer, if can interfere with lessee’s 

possession ; see Easement AH ne 

* Court, if closed, when sittings are suspended on Fridays during the Namaz 

recess ; see Execution sale 

has inherent power to direct restitution ; see Restitution 

Court’s order fixing a date for depositing deficit court-fee in the memo of 
appeal, if to be communicated to party or his pleader ; see Limitation 

Court=fee—Suit, valuation of for purposes of jurisdiction and caurt-fees— 
Court-fees Act (VII of 1870), Article 17, Clause 1 of Schedule II— 
Summary decision—Order of Certificate Oficer, tf a summary 





decision. 


A suit prayed for a declaration frstly, that the certificate was not duly filed 
and was null and void, and, secondiy, if duly filed, then a decree might 
be passed in favour of the plaintiffs for cancelling orAnodifying the said 
certificate, signed by the Certificate Officer under section 6 of the Public 
Demands Recovery Act : 

Held, that the amount or value of the subject-matter of the suit was the 
amount mentioned in the certificate, 

That as regards the amount of court-fees, the suit being a suit to set aside 
the summary decision or order of a Revenue Court, a fixed court-fee 
was payable under Schedule II, Article 17, Clause (1) of Court Fees 
Act, 1870, 

An ex parte decision of a Certificate Officer. under the provisions of the 
Public Demands Recovery Act is a summary decision within the meaning 


621 


248 
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PAGE, 
Court«fee —(Conitd.) ; 
of Article 17, Clause r, Schedule II of the Court Fees Act. Joy Durga 
Dassi v. Maharaj Kumar Sourish Chandra Roy Bahadur ss 203 
m payable—Court-fees Act, Schedule II, Article 17, Clause (1)~—Suit 
for declaration firstly that the certificate was null and void as the certi- 
ficate was not duly filed and secondly, if duly filed, then a decree for 





cancelling or modifying the said certificate ; see Court-fee .. as 203 
Court=fees Act, if allows tentative valuation ; see Suit for money ar 215 
HH nnn, Section 7, paragraph 5, clause (a)—Suit for declaration of 

title and recovery of possession of land ; see Jurisdiction... wes 547 

mama Schedule I, article 17, clause (1)—Summary decision— 

Ex parte decision of a certificate officer ; see Court-fee =. wie 203 


Creditor, if can attach the property—Owner of the property with condition 
attached—Owner to make a valid wakf with respect to property in terms 
of contract ; see Transfer aes 432 





=, unsecured, of heirs at law of the testator, if can ely for revoca- _ 
tion of the grant of probate—Adjudication of heirs at law of the testator 
. as insolvents ; see Probate sae 25 
Criminal Procedure Code, Section 145—Final order with regard to asain 
of possession-—Further finding on the question of the imminence of the 



































breach of peace, if necessary ; see Breach of peace ve se 152 
a ; Section 145—Party, if can show that no dispute 

exists during the course of trial ; see Breach of peace os ce 152 

s Section 145, proceeding under—Order, when ~ 

to be passed-——Finding as to apprehension of breach of peace at the time 

of institution of proceeding ; see Breach of peace wa a 152 
, Section 145, sub-section (5)—Absence of exist- 

ence of dispute—Order, if can be cancelled ; see Breach of peace ss 152 
e—a , Section 197(1)—Sanction of Local Government, 
if necessary--Member of Debt Settlement Board accused of receiving 

. bribe; see Sanction gi see 475 
cent oe nnn i ma an , Section 279(1)—Objection taken on the ground 
of presumed or actual partiality in the juror—Decision, if absolutely 

final ; see Jury trial as ba 161 
mara a , Section 488—Adjudication order, no bar to 
realisation of maintenance by distress warrant—Filed without sufficient 

cause ; see Maintenance order vie ie 507 


Crop basis—Determination of—Indian Tea Control Act (VIH of 1938), 
Schedule Clause (1)—-Hardship allowance—'Young cleanings’ allowance— 
Iydian Tea Control Rules, 1938, Rule Wb) (1), if ultra vires—Jndian 
Tea Control Act, Schedule Clause (2)—‘Young areas’, meaning of— 
Statute, interpretation of. 


The crop basis of the tea estate does not include hardship allowances 
which may be granted with the permission of the Governor-General in 
Council in accordance with the procedure prescribed in rules 4 and 5 
made under section 23 of the Indian Tea Control Act (XXIV of 1923). 
(The Indian Tea Conirol Acts of 1933 and 1938 are in part materin and 


r 
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Crop basis—(Conid.), 

the rules with regard to such Acts though made at different times, 
should, be taken and construed together as one system and as explana- 
tory of each other). These hardship allowances are entirely distinct 
from the crop basis and are allowed in exceptional circumstances for 
the purpose of enabling a tea estate to obtain an export quota larger 
than that to which it would be entitled under the ordinary application of 
the rules. 


The initial crop basis figure to be determined for the year 1938-1939 under 
clause (1) of the schedule to the Indian Tea Control Act, 1938, will be 
either the crop basis figure for 1937-38 or the highest crop basis figure 
fixed for any preceding year after investigation, whichever be higher, 
and, after the higher figure has been ascertained, there must be added 
to it in either case, that is to say, whether the figure is that of 1937-38 
or of some preceding year, any hardship allowance which may have been 
actually allotted to the estate in the particular year in question under 
the Indian Tea Control Act, 1933. The hardship allowance should be 
added to a figure which did not include that allowance. 


In Rule 4(b)(1) of the Indian Tea Control Rules, 1938, which provides for 


the deduction from any allowance for young areas, to which the estate 
may be entitled under schedule] attached to the 1938 Rules, the words 
“in accordance with rules under the Indian Tea Control Act” should 
be omitted. Subject to this omission Rule 4(b) (1) is intra vires. 

The deductions mentioned in Rule 4(b) (1) have merely been prescribed for 
the purpose of ensuring that any estate shall not receive again under 
clause (2) any allowances with which it has already been credited under 
clause (1) of the schedule to the Act of 1938. 

The expression “ young areas” in clause (2) of the schedule to the Act of 
1938 means young cleanings planted or replanted with tea on or after 
the rst January, 1925, 

The expression “ young cleanings” in the latter part of Rule 4(b) (1) has 
been used in the same sense as the expression “ young areas ” has been 
used in clause (2) of schedule to Act VIII of 1938, 

In construing statutes, a Court of law may reject words of surplusage, 


if it is clear that otherwise the manifest intention of the Legislature - 


will be defeated. The Bijaynagar Tea Company Limited v, The 
Indian Tea Licensing Committee hs ga 
Crop basis of tea estate, if includes hardship allowances—Procedure prescribed 
in rules 4 and 5 made under section 23 of the Indian Tea Control Act, 
1933 ; see Crop basis 
Custom—Kamakhya temple-—-Appointment of Daloi or chief Na TA if 
based on ancient custom—Appointment, if extends to Me four families of 
the temple. 
The eligibility of a person to the post of a Daloi or chief Shebachalao of 
the Kamakhya temple rests upon ancient custom of the temple. 
Any adult member of any of the four Bardeéri families namely the Bura, 
Deka, Hota and Bidhipathak families of the Kamakhya temple might be 
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Custom—(Contd.), 
appointeda Daloi of the temple and the appointment was not confined 
only to the members of the Bura and Deka families. 

The fact that in the past Dalois were selected from the Bura and Deka 
families is after all an equivocal circumstance. The fact cannot do away 
with the evidence afforded by the documents. 

The further fact that in the past no member of the Hota or Bidhipathak 
family had been appointed does not affect the question of eligibility of 
the two families which is based on ancient custom. Baroda Kanta 
Deba Sarma Deka Bardeori v. Bangshinath Deba Sarma Bidhi- 
pathak -Bardeori ia ue 

Daloi or chief Shebachalao, appointment of, if based “on ancient custom, and 
if extends four-familles of temple—Kamakhya temple ; see Custom ss 

Damages, how assessed—Proximity of nuisance—House becoming unlett- 
able ; see Injunction 


ee ee 





, if can be recovered—Service, dismissal from—Dismissal illegally 
made—Service during His Majesty’s pleasure; see Suit, maintain- 
ability of < see 

— ———— for a period subsequent to the filing of pi Dees Cii Proce- 
dure Code, order 20, rule 12 ; see Injunction jis 

D ecision, if final—Application under section of Charitable i -Religious 
Trusts Act, section 3 praying foran order directing accounts of other 
particulars to be furnished in respect of temple alleged to be subject to 
public trust—District Judge making that order ; see Charity... ssi 

, if in a summary proceeding—District Judge making an order on 
an application under section 3 of Charitable and Religious Trusts Act, 
directing the furnishing of accounts and other particulars -in respect of 
temple alleged to be subject to public trust ; see Charity ... aise 

in rent suit, where conclusive ; see Landlord and tenant Bee 

Decree, execution of—Decree in favour of two females governed by Daya- 
bhaga School of Hindu Law, payable in three instalments—Death of one 
of the females before receiving the third instalment ; see Execution... 

» form of—Suit on mortgage bond—Execution by person residing in 

the province of Bihar—Compound interest; see Interest ... ae 

, if a rent decree—Suit for rent, adopted son not made a party—Suit for 
rent against adoptive mother , see Suit for possession vas sie 

Decree-holder, if can apply for transmission of decree to another Court for 
execution before applying for execution to transferee Court; see 
Execution ae 











s when can certify payment of decretal amount or part ; see 
Execution nas eee 
Deficit court-fee on memo of appeal—Date fixed for payment—Such order, 
if to be communicated to party or his pleader ; see Limitation ves 
Deity, how represented in a suit ; see Suit for declaration of title bis 
———, if necessary party—Shebaitship, right of, suit regarding ; see Suit for 
declaration of title eos 


—, when necessary party in a suit ; see Suit for declaration of title one 
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Demolition order—Bengal Municipal Act (XV of 1932), sections 2, 317 and 
319—Sanction to construct privy under old Act lapsed, if saved by 
section 2 of the new Act—Compliance with section 317, if condition prece- 
dent to applica bility af section 3109. 


If a sanction to construct a privy granted under the old Act has already 
lapsed, it cannot be saved by the operation of the provisions of section 2 
of the Bengal Municipal Act of 1932. 


The applicability of section 319 of the Bengal Municipal Act is dependent 
on section 317. So a party cannot take advantage of section 319 of the 
Bengal Municipal Act, if he does not comply with the provisions of 
section 317 of the Act. Amulya Charan Pal v, Chairman, Kanchar= 
para Municipalit y ie bas 

Deposit paid to oil Company to secure agency for sales of oil products, if a 
loan in the ordinary course of firm’s money-lending business—Firm of 
money-lenders and cotton dealers—Loss incurred, in-relation to business 
with oi] Company ; see Revenue sie TA 

Document, an acknowledgment of liability—Inference of promise to pay ; see 
Federal Court si i 

~ —-—-———, construction of—Document, if can be interpreted in rhe way done 











by a party—Intention ; see Transfer “ see 
~——-——, if will—Document, if can be interpreted in the way done bya 
party--Con struction ; see Transfer os 

, nature of—Inference of promise to pay ; see Federal Court se 

~— » net a bond—Prémise to pay is to be inferred; see Federal 
Court 5 aa 


Easement—Lease and easement, difference between—Kabuliat merely creat- 
ing an easement, if a lease—Co-sharer, if has a right te grant an 
easement. 

The difference between a lease and an easement js that by a lease the 
owner of the land retains his ownership but parts with possession and 
the lessee is entitled to possess the land leased to the exclusion of all 
others, An easement is a different thing. By granting an easement 
the owner of the land retains not only his ownership but also his posses- 
sion. The grantee does not get possession of the land but merely a right 
to the limited use of the land, l 

So a Kabuliat giving the right of passage over a narrow strip of land 
forming part of the larger part of land, the grantor retaining possession 
of the land, is not lease but a grant of an easement. It merely seeks to 
create an easement, 

Where a co-sharer grants a lease with respect to the joint property, asa 
general rule, the other co-sharers cannot interfere with the lessee’s 


possession and their remedy would be to bring a suit for partition. But 


a co-sharer has no right to encumber the joint estate to the detriment of 
other co-sharers, in violation of the principles laid down in Watson and 
Company v. Ramchund Dutt and Mohesh Narain v, Nawbut Pathak. 

Thus in the present case the co-sharer had no right to burden the joint 


estate with a right of way and the co-sharers can refuse to be bound by 
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Easement—(Conid.). 
the grant and the grantee has no remedy against them. Haran 
Chandra Mukhopadhya v. Shyama Charan Chakravarty 

; grant of—Kabuliat giving right of passage over a narrow strip of 

land ; see Easement oa 

and lease, difference between ; see Easement eae ens 

Ejectment—Bengal Tenancy Act (VIII of 1885), section 167—Notice—Fresh 
service, if possible—Question of proper service not finally decided-—Notice, 
if can be issued again~-Order under section 167 of the Bengal Tenancy 
Act, if-open to revision, 








An order of the Munsiff refusing an application under section 167 of the 
Bengal Tenancy Act to issue fresh notice is an order passed by a Court 
and is open to revision by High Court under section 115 of the Code of 
Civil Procedure. 

_ When the judgment of Munsiff held in a suit for possession of holding, 
that the notice under section 167 of the Bengal Tenancy Act, 1885 was 
not properly served was pending in appeal, no fresh notice under that 
section should be issued on application by the appellant to the Munsiff, 


A petitioner may in certain circumstances be entitled to a fresh service of 
notice under section 167 of the Bengal Tenancy Act, if the service was, 
defective. Kiran Chandra Das v. Matilal Biswas zai ave 


= —— Permanent sub-lessee-~~Decree against lessor—Sub-lessee_ no party 
to decree ; see Lease ae 


Enactment, when affects pending actions ; see Construction ar ‘ia 
Entry in suit register at the instance of a party, if can be used as admission 
against another who subsequently acquired his interest ; see Rent ane 


Equitable right of subrogation is recognised in India ; see Mortgage ak 
Estimate giving rates to be charged as also the amount of work to be done 
and materials to be supplicd, a schedule of rates—Schedule of rates only 
and not a contract on a lump sum basis; see Building contract aes 
Evidence Act, Section 13—Documents showing transfers and sub-leases 
from 1879, alleging permanancy of lease ; see Lease aby 
- =- , Section 13—Transaction—Sale WE ENE BN on of 
land as constituting tenancy ; see Rent ae aa 
——-—, Section 18—Admission—Recital in deed of sale—Writer of 
the deed signing for one of the executants—Deed reciting the vendor's 
share ; see Co-sharer 








aes eae 


, Section 21(1)—Entry in a suit register—Suit brought by a 
person against his tenant—Person acquiring interest of such laddlord— 
Admission ; see Rent 





ona 4. 


» Section 35-—Certified copy from register of rent suits, i 
admissible ; see Rent 








——- ——-—-, Section 114——Relation of landlord and tenant continues after 
the decision in rent suit ; see Landlord and t enant pea jii 
Execution—Hindu Law—Two females inheriting from a male jointly— 
Dayabhaga School of Hindu Law—Death of one female—Iineome of the 
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Execution—(Conid.). 
estate~—Survivorship—Rent decree—Decretal amount not realised before 
the death of one of the females--Other female, if can apply for execution. 

Two or more females inheriting froma male take under the Hindu Lawa 
joint estate and on the death of one of them her interest passes to the 
rest by survivorship, unless by an arrangement between them the right of 
survivorship had been relinquished. 

But the income of the estate belongs to the females absolutely and may 
on the death of one or all of them have a different direction from 
the corpus, 

When the income accruing during the lifetime of a female heir who has by 
inheritance taken a limited interest in the corpus, has not been realised, 
it follows the corpus and devolving in the same manner as the corpus, 
if the female had made no attempt to dispose of them either during her 
lifetime or by her Will. 

The cases relating to the income accruing during the lifetime of a female 
heir who has by inheritance taken a limited interest in the corpus are 
classified. 

Two ladies G and R governed by the Dayabhaga School of Hindu Law 
inherited an estate from their father, brought a suit for arrears of rent 
and gota decree payable in three instalments. After recovering two 
instalments, G died : R 

Held, that the third instalment that remained due at the death of 
G passed on G’s death to her surviving sister R, to the exclusion of her 
personal heir. 

That R was the legal representative in proceedings before the execution 
Court, and she and she only and not the personal heir of G could certify 
the payment, if any, made by the judgment-debtor. The personal heir 
could not be made a party to such a proceeding. 

A payment under decree may be certified at any time by the decree-holder 
or the legal representative of such decree-holder. Surendra Nath Basu 
v. Radharani Debi ‘ae = 

amanna ana, Bplication for, if barred—Application for transfer of decree to 
another Court, if saves limitation—Step in aid—Indian Limitation Act 
(TX of 1908), Schedule I, Article 182, clause 5—Presidency Small Cause 
Courts Act (XV of 1882), sections 31, 35. 

The law contemplates that if a decree is legally capable of being executed, 
a decree-holder‘may either apply for its execution by filing an application 
under Order 21, rule 11 of the Code of Civil Frocedure or apply for 
some step to be taken in furtherance of [any execution proceedings which 
he may thereafter think it necessary to indicate, and in the latter case 
it is not necessary thatan application for execution should be pending 
at the time when he files his application. For instance, the decree-holder 
would adopt a perfectly valid procedure if he applied in a suitable case 
to the Court which passed the decree for the transmission of the decree 
to another Court for execution and after this transfer had been effected 
applied to the transferee Court for the execution of the decree. 
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An application to transfer the decree to another Court for execution isa 
step in aid of execution within the meaning of Article 182, clause 5 of 
the Indian Limitation Act. 

Section 35 of the Presidency Small Cause Courts Act is sufficiently wide 
to empower the Registrar to make any order in respect of execution 
matters “ which a Judge of the Court might make under this Act.” 

A transmission order as provided by section 31 of, the Presidency Small 
Cause Courts Act made by the Registrar of the Small Cause Court isa 
judicial order on an application made in accordance with law. Firm 
named Ramnarayan Jagannath v. Radhagobinda Debnath ... 

Execution sale—Setting aside of—Irregularity—Statement of Nasir to held 
the sale ai a fixed time net adhered to-—Sale conducted between 12-30 
to2p.m. on Friday—Civil Rules and Circular Orders, Rule 1, sub- 
rude (4). 

A sale in execution is an irregular one, if the Nazir had told ee intending 
bidders that he would commence the sale after 2 p, m, but held the same 
before that time after the intending bidders had left the place of sale on 
his assurance, 

A sale can be held by Nazir or by a person appointed to conduct the sale 
when the presiding Judge is not sitting in the Court room, 

The Court is not closed when the sittings are suspended on Fridays during 
the Namaz recess mentioned in rule 1, sub-rule (4) of the Civil Rules and 
Orders issued by the High Court. 

There Was no irregularity in the holding of an execution sale by Nazir 
between 12-30 and 2 P. M, on Friday, during the Namaz recess and the 
sale is not liable to be set aside. 

The question whether the price fetched was adequate or not loses its 
importance when there was no fraud or material irregularity either in 

publishing or conducting the sale, Fatehchand Mahesri v. Akims 





uddin Chowdhury sas as 
, if to be set aside-—Holding of sale by Nazir during Namaz 
recess ; - see Execution sale we aint 





; irregular—Nazir not acting according to his declaration-— 
Intending bidders leaving the place relying on the statement of the 
Nazir ; see Execution sale sis oe 


Executor—Lyuitable mortgage granted to creditor of estate—Undertaking by 
creditor not to sue for two years—Executor, undertaking to pay interest 
“ in the meantime ’’—Construction of mortgage memorandun—Whether 
and how far executors personally liable. 

When the executors of a Will decide for consideration to grant security 
over an asset belonging to the testator’s estate, then, if it is not intended 
that the executors should assume personal liability for the secured debt, 
there is nothing in the Transfer of Property Act or in the law of India 
to make them so liable by reason either that they have granted the 
security or that they have done so by deposit of the testator’s deeds. 
On the other hand when the executors in granting such security, make 
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Executor—(Cozéd. ) 
promises relating to the payment of interest, it is for them to make clear 
that their words of promise are not to be taken in the direct sense of a 
personal covenant, 

When a creditor of the estate agrees with the executor to give time for 
payment of the debt due to him from the estate, it is a question of fact 
or of construction of any relevant document, whether the executor is 
to be regarded as intending to make himself liable for the debt. There 
is in Indian Jaw no presumption that the executor so intended, although 
his words of comment will prima facie be given their ordinary meaning. 
There is no trace in the Code of Civil Procedure or in the decisions of the 
Courts in India of any doctrine comparable with the English doctrine of 
admission of assets while Indian law places on a legal representative 
the burden of showing that he has only applied all assets proved to have 
come to his hands, it has no bias tending to make him liable to answer 
with his own property for the debts of the deceased. 

The executors of a Will granted to one of the creditors of testator’s estate 
an equitable mortgage by way of depusit of title deeds, the registered 
memorandum of which provided inter alia that the mortgagee would not 
sue for the debt for, two years and that the executors would “ in the 
meantime pay interest every month............af the rate of six per cent. 
per annum with compound interest at the same rate.” The deed recited 
inter alia that the executors had at the time nocash available for the 
satisfaction of the debt ; 

Held that, on the true construction of the memorandum, the executors’ 
promise to pay interest not having been expressly qualified and having 
regard to the limited period to which that provision extended and to the 
circumstances of the i transaction, the executors had made themselves 
liable personally for the interest accruing during those two years, with 
interest on that interest as provided, Their liability did not however 
extend to the principal of the defendant or to interest beyond two years 
or until the debt should be repaid. Sir Jamshedjee Jujibhoy, Bart v. 
Sorabji Byramiji Warden oi Por 459 

-——, if personally liable—Creditor of the estate agreeing with the 
executor to give time for payment of the debt due to him from the 





estate——Question of fact or construction of document ; see Executor ... 459 
, if personally liable—Executor for consideration granting security 
over an asset belonging to the testator’s estate—Intention ; see Executor 459 


bangi 





--—, if personally liable—Executor for consideration granting security 
aver an asset belonging to the testator’s estate—Executor promising to 
pay interest ; see Executor Ee 
—, when personally liable—Executor for consideration granting 
security over an asset belonging to the testator’s estate ; see Executor ... 459 
————--——-, whether and how far personally -liable—Equitable mortgage 
granted to creditor of estate—Undertaking by creditor not to sue for 
2 years—Executor undertaking to pay interest in the meantime— 
Construction of mortgage memorandum ; see Executor one ie 459 


459 
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Federal Court—Power of—New Act, consideration of—Passing of Act 


pending litigation—Federal Court, if can take cognisance of new Act— 
New Act, retrospective—Government of India Act, 1935 (24 and 25 
Geo. VI), section 205(2)—~Bihar Money-lenders Act (IHI of 1938), 
section 11-——Bihar Money-lenders Regulation of Transactions Act (VII of 
1939), sections Kf), 7-—‘Loan’—'Boud’— Transactions on a boud berr- 
ing interesi executed in respect of past liability. ” 


The transactions between the parties began in September, 1911, witha 


purchase of immovable property by the undivided uncle of the appellant 
from the plaintiff's predecessor-in-title. Out of the sale price of 
Rs. 2,900, Rs. 1,900 was paid in cash and for the balance of Rs. 1000 an 
account was Opened in the plaintiffs books, Two days later, there was 
an advance of Rs, 115 and there were a few advances during 1319 F. S. 
In 1320 F, S. the account was signed not only by the uncle but also by 
two of his undivided young brothers, one of them was the father of the 
second defendant. From this date, the interest payable on the account 
was, by agreement between the parties, increased from fourteen annas 
to one rupee per cent, per mensem, The accounts continued up to rath 
October, 1929, that is, the end of the Mahajani year corresponding to 
1336 F. S. Though the only subsequent advance by thé creditor seems 
tobea sumof Rs. 5 paid in cash in Fasli 1334, the receipt side of 
the accounts showed several items of payments from time to time. 


At the close of every Mahajani year when accounts were adjusted an 


` 


acknowledgment for the amount found due (including interest) was 
written out and signed by the debtors and a Chitta for the nest Maha- 
jani year opened with its top lines only written and signed by them. 
For the last Chitta, dated the 24th Asin, 1336 corresponding to 12th 
October, 1929, there were the following words :=—"“ Wrote out Chitta for 
1336 F. S. Itis correct. (Sd.) Surendra Narayan Singh. By my own 
pen.” Two stamps of two annas each were affixed at this place. Below 
this writing the formal Chitta was prepared by the plaintiff’s servant in 
these words: ‘ Chitta for 1336 F. S. prepared in favour of Babu 
Gajadhar Prasad Sahu..................inferest payable at 1 per cent. per 
MENSEM. seseo E ” Then followed the transactions for 1336 F.S. 
These included on the credit side the balance brought over from 1335 
F, S. as well as interest that accrued during 1336 F. S, and on the debit 
side four small payments, Then a balance was struck up tothe 24th 
Asin, 1336 F. S. amounting to Rs, 11,249-9-9 pies. Below this, two 
stamps of two annas each were affixed and the following endorsement 
was made: ‘“ Rupees eleven thousand two hundred forty-nine, annas 
nine and pies nine only is due by me up to 24th Asin, 1336, the end of 
the Mahajani year. (Sd.) Surendra Narayan Singh. By my pen. ” 


In the plaint, the sum due from the defendants was calculated on the basis 


that Rs. 11;249-9-9 pies was due on 12th October, 1929, adding a claim 
fer compound interest at 12 per cent. per annum with annual rests. 


The plaint was filed on 2oth August, 1932 claiming Rs. 15,713-4-6 pies 
with further interest : 
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Held, that the plaintiff could claim up to the date of «the plaint the sum of 
Rs. 3,700 or such other sum as the parties might agree or the High Court 
might on the accounts find to represent the principal amount due. On 
this sum, the plaintiffs would be entitled to simple interest at six per 
cent. perannum from the date of the plaint tothe date of the decree 
to be passed by the High Court. From that date, the aggregate amount 
due for principal and interest would carry interest at 6 per cent. per 
annum, 


That the record of transactions kept by the parties could not be regarded as 
a document on which a loan could be said to have been based or which 
evidenced a loan within the meaning of section 7 of the Bihar Money- 

, lenders (Regulation of Transactions) Act, 1939. - 


Per C. F.: The words in section 2 of the Bihar Money-lenders (Regulation 
of Transactions) Act, 1939, viz., “transactions on a bond bearing 
interest executed in respect of past liability” should be strictly 
construed, 

Per Sulaiman, F.: The endorsement made by the defendant at the bottom 
of the last Chitta could not be regarded as “a transaction ona bond 
bearing interest executed in respect of past liability ” within the meaning 
‘loan’ as defined in section 2 of the Bihar Money-lenders (Regulation of 
Transactions) Act, 1939. 

That the last Chitta could not be treated asa bond within the scope of the 
definition of ‘loan’ in section 2(f) of the Bihar Money-lenders (Regulation 
of Transactions) Act, 1939. Accordingly the amount entered in the 
last Chitta was not the minimum amount, behind which the Court could 
not go. 

The expression “ the loan is based on a document” in section 7 of the 
Money-lenders (Regulation of Transactions) Act, 1939 is meant the loan 
which has à document for its title deed, on which a suit may have to be 
brought to recover it. 

The word ‘document’ used in section 7 of the above Act means the ‘bond’, 
referred to in the definition of ‘Loan’. 

An instrument cannot bea ‘bond’ unless it contains an express obligation 
undertaken by the executant to pay or deliver goods. If the promise 
to pay is to be inferred by implication, then the document may amount 
to acknowledgment of liability or adjustment or even account stated but 
would not bea bond. 

(Varadachariar, F. contra): The transaction as evidenced by the last 
Chitta was no more than account stated. 

Per Varadachariar. F.: Mere debit entries or balance entries in accounts 
(even though signed by the debtor) are not comprised in the expression 
transaction on a bond” as used in the definition of ‘loan’ in 
section 2(f). 

It is at least necessary that the document relied on should have been 

-intended to embody the contract between the parties and should ex facie 
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show a promise or undertaking to pay before it can be spoken of as 
a ‘bond’, 

That the Chitta entry, dated the 12th October, 1929 was not “ a document 
on which the loan is based, ” 

Even if it were possible to regard the accounts as the document on which 
the ‘loan is based’, the Court must arrive at the “ amount of the loan ” 
by excluding the items that represent only interest. The ‘ amount of 
loan ” must be determined with reference to the whole document and not 
by confining the attention toa particular entry. 

Amongst the contentions urged on defendant's behalf before the High 
Court, there was one based upon section 11 of the Bihar Money-lenders 
Act, 1938. High Court rejected this contention, holding that section 11 
was void on the ground of repugnancy to existing Indian legislation. 
This appeal was preferred to the Federal Court On a certificate granted 
under section 205 of the Constitution Act, 1935, to the effect that the 
case involved a substantial question of law as to the interpretation of 
that Act. The judgment of the High Court was pronounced on the 3rd 
January, 1939. Although the certificate had been granted, the appellant 
made a supplementary application in the High Court for leave to appeal 
to the Federal Court, which had stated the grounds of objection ; this 
also was made before Ist April, 1939. The new Act, viz. the Bihar 
Money-lenders (Regulation of Transactions) Act, 1939 received the assent 
of the Governor-General on the ist April, 1939 and was not published in 
the Gazette till 1st May, 1939. The appellant, however, relied on the 


new section 7 -in his petition of appeal, dated the 18th August, 1939 ` 


lodged in the Federal Court : 

Held, that the appellant complied with Order XII, Rule 5, Federal Court 
Regulation, 

Once the appeal was before the Federal Court, it was open to the = 
Court to grant leave to the appellant to raise particular grounds of 
appeal. 

That the Federal Court could take cognisance of the new Act. 

Per Sulaiman, F. : That the certificate had not become void or inoperative 
owing to the Provincial legislation having been repealed and replaced by 
a new one ; nor could there be any question of getting it vacated. 

That the appellant under the circumstances could not be tied down to the 
grounds mentioned in his supplementary application to the High Court 
for obtaining the leave. Surendra Prasad Narain Singh v. Sri 
Gajadhar Prasad Sahu Trust Estate i We. Gi 

, appeal from, to Privy Council, when admissible; see 





—a a ma 


Procedure 





, appeal in, condition precedent to; see Appeal sts 

——, appeal to, if lies—No question raised under section 16 of 
Bihar Money-lenders Act, 1938; see Appeal eve ove 
» if can dispose of appeal under Bihar Money-lenders (Regula- 
tion of Transactions) Act, 1939—Passing of Bihar Money Lenders 
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Federal Court—(Conzd.). 
(Regulation of Transactions) Act, 1939, pending appeal to Federal Court ; 
see Ultra Vires a gih 
, if can enquire into thé reasons for the refusal of High Courts 





to grant a certificate ; see Appeal sai : 
, if can entertain APPELS Court refusiug to grant certi- 
ficate ; see Appeal see 
——-——-, jf can excuse non-compliance with its Rules—Certificate 
under section 205 (1) of the Government of India Act, granted—Delay in 
depositing cost of appeal ; see Leave to appeal to Privy Council ase 
-—— ~ if can take cognizance of new Act ; see Federal Court Sie 
——---—-—— -, power of, as to order to be passed on appeal; see Juris- 
diction bas 


— ——, power of, as to remitting case to High Court; see Ultra 





Vires ets eee 
-—, power of, to raise particular ground of appeal; see Federal 
Court . eee 

, powers Of, over its own procedure ; see Leave to appeal to 


a mra 











Privy Council = iis 

eee ——, rules of, non-compliance with—Deposit of cost—Certificate 
under section 205 (1) of the Government of India Act, granted—Jurisdic- 
tion of Federal Court to excuse non-compliance of Rules of Federal 
Court ; see Leave to appeal to Privy Council 

Future gift to trust fund given by the will, if valid—Estate gni limited 
to take effect on the determination of a prior estate granted by the will; 
see Hindu Law as 

Gambling—Public Gambling Act (II B.C. of 1867) Section ae 
gaming house’—Search warrant executed hy a different officer, if 
illegal. 


A search conducted in pursuance of search warrant executed by an officer 
different from the officer in whose name the search warrant has been 
issued is illegal. 

Under the Public Gambling Act, ‘a common gaming house’ has a special 
meaning and unless that expression is used the prosecution cannot avail 
themselves of the special provision of section 6 of the Act. The 
Emperor v. Gobinda Chandra Das: A sii 

Gift, conditional future—Prior estate, if necessary—Bequest to existing 
person on happening of uncertain event—No bequest of property to 
take effect immediately on testator’s death ; see Hindu Law... sas 

—, deed of—Mahomedan Law—Donor to retain possession during his life- 
time and donee to take after his death : see Transfer 

- —, essentials ofi—Mahomedan Law ; see Transfer ont z 

——-, future, to trust fund given by the will, if valid—Estate granted limited 
to take effect on the determination of a prior estate granted by the Will; 
see Hindu Law 

—— in futuro in Mahomedan Law, is void ; see Transfer asa Gii 

—- made by Hindu Will, necessary to the validity of ; see Hindu Law see 
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3 


Gift of shebaiti right, how effected ; see Suit for declaration of title 

Government of India Act, 1935, Sec. ro7—“Existing Indian Law”— 
Bihar Money Lenders Act, 1938, Sec. 16, if void as repugnant ; see 
Ultra Vires al 

» Sec. 107 construed ; see Ultra Vires 


“ 
—— 











a att nn ane nny SEC, 205-—Judgment—Order passed under sec- l 


tion 11 of Bihar Money-lenders Act, 1938 ; see Appeal we ise 
, 1935, Sec. 209——Judgment and final order— 
Order of High Court directing a rehearing of criminal appeal by the 
Sessions Court ; see Appeal, if lies a = 
—____---——-—— --—-, 1935, Sec. 270 (1) construed ; see’ Appeal, if lies 
Hardship allowances, why allowed ; see Crop basis 

Heir of trustee, liability of, account ; see Suit for money ee 
Hindu Law—lInheritance—Dayabhaga family—-Two or more females in- 

heriting from a male jointly—Estate, nature of, taken ; see Execution 

Will—Bequest to existing person on happening of uncertain 
event—No bequest of property to take effect immediately on testator’s 
death—Whether prior estate necessary to support conditional future 
gift. 

is only necessary to the validity of a gift made by Will at Hindu Law 
that the bequest should be to persons in existence at the time of the 
testator’s death, and that it should create an estate known to Hindu 
Law. Accordingly, there is no need for a conditional future limitation 
of property by a Hindu Will to be supported by any prior estate in 
that property conferred by the same Will, and there is nothing in the 
judgment of the Board in Svorjeemoney Dossee v. Denobundoo Mullick 
which lays down any such requirement although that decision is 
expressly restricted to dispositions which must take effect immediately 
at the close of a life in being. The theory of Hindu law that property 
can never be in abeyance is inconsistent with any recognition of con- 
tingent or executory bequests. It has effect, except in so far as abrogated 
by statute, to limit the class of persons who are capable of taking under 
a Will, restricting it to persons who either in fact or in contem- 
plation of law are in existence at the death of the testator. It does not. 
however, remain-as a further obstruction to the taking by such persons 
of a beneficial interest “known to and permitted by the law, If an 
estate in remainder can be limited io take effect asthe natural deter- 
mination of a life estate, and may be so limited as a condition which 
may never be fulfilled, and if a gift over on condition may be good 
though in defeasance of an absolute estate granted under the Will, 
there is no principle of Hindu law to be saved by refusing to recognise 
a limitation to take effect conditionally in the future because it lacks 
support froma particular estate. A conditional or other limitation is 
not bad at Hindu law because a prior interest goes to the heir as such. 
While the principle of Hindu law which prevents an estate from being 
in abeyance is an important doctrine of the law of inheritance and ‘has 
important consequences with regard to adoption and while delivery in 
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PAGE. 
Hindu Law—(Condd.). 

“some sense is necessary at Hindu law to distinguish the completed gift 
from the mere promise, neither of those doctrines, nur yet the principle 
that a man cannot devise an interest of a nature and quality unknown to 
Hindu law, conflicts with the principle that where there isa Will the 
heir can as such take only that part of the testator's property which is 
not disposed of by the Will. It is consequently not the Jaw that a 
testator’s directions to regulate the devolution of his property will, though 
within the limits laid down by the law, fail if the heir takes any interest 
immediately upon the death of the testator. 


The general principle enunciated in Tagore v. Tagore. that Wills are to 
be regarded as gifts to take effect upon death as tothe property which 
they can transfer and the persons to whom it can be transferred has not 
been altered by any later decision of His Majesty in Council] nor does 
that case narrow the decision in Svorjeemoney Dossce v. Denobundoo 
Mullick (supra) by introducing the doctrine that it is necessary fora 
particular estate to support a limitation made to operate in futuro. 


A Hindu died leaving by his Will made in 1866 half of his residuary estate 
to his only son and the other half to the:male issue, if any, of his son, 
in equal shares, but, if that issue should die without male issue under the 
age of 16 years, then toa certain trust fund. The son had no issue at 
the date of the Will, and ultimately died in 1873 without male issue, 
leaving a widow and a daughter. His co-executor under the Will con- 
tinued to act until 1880 when he formally made over tbe whole estate to 
the widow, She remained in possession of the whole estate until her 
death in 1932, her right to the above mentioned half of the residuary 
estate remaining unchallenged until 1934 when an action claiming the" 
property was brought on behalf of the trust fund : 


Held (1) that the future gift to the trust fund given by the Will was valid 
notwithstanding that the estate so granted was limited to take effect on 
the determination of a prior estate granted by the Will. 


(2) That the action was prevented by the operation of section to of the 
Limitation Act, .1g08, from being barred, inasmuch asihe testator’s son 
and his co-executor were under a duty to preserve that part of the 
residuary estate which formed the subject of the future gift to the trust 
fund, and were therefore in the position of trustees. Gadadhur 
Mullick v. The Official Trustee of Bengal day tee 28: 
income accruing during the lifetime of a female heir, who has by inheritance 
taken a limited interest in the corpus-—-Hindu Law——Dayabhaga family ; 
see Execution see yah 392 


of the estate, to whom belongs—~Two or more females inherit- 
ing from a male jointly—Hindu Law—Dayabhaga family; see Exe- 
cution 392 


of the estate, where goes—Two or more females inheriting from a 
male jointly—Death of one of them—Hindu Law—Dayabhaga family; see 
Execution : ae 2 392 
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Indian Arbitration Act, 1899, applies to all arbitrations between com- 
panies and persons—Indian Companies Act, 1913, Sec, 152, Sub-Seb, (3) ; 


see Application, maintainbility of ove oss 
indian Income Tax Act, when charges income with tax; see Revenue 
ort ae mts » Sec. 4—Bonds held by Indian Company—Interest 





payable in England, used for purchase of plant in England—Plant sent 
to Company in India for use in business; see Revenue us 
s Sec, 10(2)—Deduction—Firm of money-lenders 
and cotton dealers—Deposit paid to oil company to secure agency for 
sales of oil products—Deposit lost through insolvency of oil—Company— 
Loss, if deductible in calculating profits of firm’s business as money- 
lenders and cotton dealers—Whether trading or capital loss; see 
Revenue ie sa 
indian Succession Act, 1925, Illustrations in, not exhaustive ; see Probate 
-== Sec, 214-—“Succession”—Claim based on sur- 
vivorship—Heir of the deceased ; see Suit for money sea, a 
= y Sec. 214, purpose of—Debt due to deceased, 


ee Oil i, TTA eaaa 

















how can be recovered ; see Suit for moncy 55 se 
aia ND) a ee tee Sec. 263—Defect, if a substantial one—Non- 
cited party, knowledge of the proceeding ; see Probate oe 
——_—_—~——-—-, Sec. 2f3—Defect in proceeding, if a subs- 








tantial one ; see Probate ae a 

aa nnn nnn, SEC, 263-—Substantial defect in proceeding 
—-Non-service of special citation issued by Court in its discretion— 
Probate, if to be revoked at the instance of non-cited party; see 
Probate si 
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Discretion to be exercised by Court in revoking grant of probate- 
Discretion, a judicial one ; see Probate 
aman mmg Sec. 263(1)—‘Just Cause’ Stati dian 
in proceeding—Will, who to prove ; see Probate sid as 
» Sec. 283—District Judge, if to issue general 
citations—Discretion, when to be exercised; see Probate ... ° st 
$e, Sec, 283(1)(c)—General and special citation ; 
see Probate ses ae 
eres SEC, 283(1)(c)—Interest in the estate of the 
deceased—Unsecured creditor of the heirs at law of the testator—Right 
to intervene in the probate proceedings ;- see Probate 
ny SEC, 283(1)—~Right to apply for revocation 
of the grant of probate—Unsecured creditor of the heirs at law of the 
testator—Adjudication of heirs at law of the testator as insolyents; see 
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Probate Be uae a 
indian Tea Contract Act, Schedule clause (2)— Young areas’, meaning of ; 
see Crop basis = see 
indian Tea Control Rules, 1938, Rule 4(b)(1), if intra vires: see Crop 


basis ‘sa 
Inherent power of Court to direct restitution ; see Restitution ... wate 


` 


, Dec. 263f1)—‘‘Just Cause”, a sine gua non— 
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Initial crop basis figure for the year 1938-39, how determined ; see Crop basis 

Injunction—Deposit of rent—Bengal Tenancy Act (VIII of 1885), section 
149-—Compromise deed, construction of—Res judicata—Observation of 
Fudge—Rent decree against tenants, putnidar party—-Adverse possession 
against rival landlord. 

On the 18th Magh, 1289 B.S., K. granted a patni in respect of certain lands 
which included the lands in suit to the prodecessor of defendants Ist 
party. In 1293 a suit was threatened against K by S who challenged 
the validity of adoption of K and claimed the entire estate as legal heir. 
To purchase peace the parties entered into compromise and by an 
Ekrarnama it was agreed by and between the parties that S would get 
5/16ths share belonging to K and the remaining 11/16ths share would 
remain vested in the latter, The present plaintiffs purporated to have 
acquired I ganda and odd share within the share of S. Sometime before 
1924 there was a proceeding under the Estates Partition Act and the 
lands in suit which were comprised in the patni of the first party defen- 
dants were allotted to the present plaintiffs. The second party defen- 
dants were raiyats holding these lands under the patnidars : 

Held, that in the circumtances of the case, the compromise amounted 
really to a transfer of §/16ths share in the Hisya by K to S and the latter 
took that interest in the state as it existed in the year 1293, and the 
patni was binding on S and on the plaintiffs as purchasers from him. 

In a previous rent suit instituted by the plaintiffs against the tenants, the 
patnidars were made pro forma defendants, who raised the identical 
question which they were now raising in the present suit that the patni 
was binding on S and also upon the plaintiffs and consequently they were 
not entitled to realise rent directly from the cultivating tenants. This 
contention was negatived, In second appeal the learned Judge observed 
in the end of his judgment thus: “In yiew, however, of the fact that 
there are some indications to show that there may be some evidence avail- 
able to the appellant on the point. I would dismiss the appeal with 
this observation that this decision will not operate as res judicata on any 
question of title in any future litigation between the parties” : 

Held, that the defence of patnidars, defendants first party, was not barred 
by the doctrine of res judicata. 

That the order of dismissal passed by the learned Judge in second appeal 

- had the effect of confirming the rent decree obtained by the plaintiffs 
against the tenant defendants. The rights could not be cut down or 
prejudiced in any way by any observation contained in the judgment, 
but as this was a rent suit it was not absolutely necessary to decide the 
question of title as between the plaintifis on the one hand and the 
pro forma defendants on the other in order to give the plaintiffs any 
relief against the tenants. The rent decree was made operative between 
the plaintiffs and the tenant defendants with regard to the period in 
suit leaving the question of title between the plaintiffs and the pro forma 
defendants open, 

As the land was in the possession of the tenants, in order that there may 
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Injunction—(Contd.) : 
be adverse possession against the patnidars, the plaintiffs must show that 
they had intercepted rents payable by the tenants to the defendants 
first party (że. the patnidars) for a period of 12 years prior to the 
institution of the suit. Kalimuddin Mia v. Eakutennesa Bibi ... 
Form—Nuisance—Damages, how assessed—Linitation—Caleutta 
Municipal Act (II B,C. of 1923), section 538—Limitation Act C. 1 Ryo 
1908), section 23, schedule I, article 36—Cause of action, when arose— 


maran 





Terminus a quo and ad quem—Damages for a period after the filing of, 


sutt—Civil Procedure Code (Act V of 1 908), order 20, rule 12. 

In this case the injunction was put in such a form as would suggest to the 
Corporation how ‘they might abate the nuisance as also would not 
embarrass them in any attempt to carry out the necessary changes. It is 
based upon Farnworth v, The Manchester Corporation. 

A neighbour is to do everything ‘with reason’ to see that it is nota 
nuisance, 

Since September, 1933, the plaintiff's house has remained untenanted due 
entirely and wholly to the nuisance committed by the Corporation. 
The nuisance is continuing de die in diem, Except in so far as the 
matter is covered by a claim to further’ reliefs, the plaintiff claimed only 
special damages as for a specific injury; in other words, the capitalized 
loss or injury to the building in letting value and in depreciation of sale 
value. The suit was filed in 19938 : 

Held, that as the injuria arose from day to day, the cause of action arose 
from day to day. 

The terminus a gito for damages is four months prior tothe date of 
the suit, : 

As the terminus ad quem of damages, the only provision under which the 
High Court in its original jurisdiction grants damages for a period after 
the filing of the suit isin the special case provided for by order 20, 
rule 12 of the Code of Civil Procedure, 1908. 

Where the proximity of the nuisance was one of the main reasons, though 
not the whole reason; for the house becoming unlettable, the fair amount 
at which the damages assessed, was the amount of loss in monthly rental 
value due to the nuisance. 

If, under schedule I, article 35 or section 23 of the Limitation Act, a claim 
to damages is barred before the period of limitation fixed in the Limi- 
tation Act, it is equally barred on „the lapse of the period prescribed in 
the Special Act, such as Municipal Act. S. A. Basil v. Corporation of 
Calcutta ee tes 

, decree for, if can be passed—Decree for enhancement of rent 

passed by settlement officer, a joint decree—Suit for decision that the 

decision of the settlement officer void and inoperative—Death of one 
of the parties—No substitution of legal heir—Abatement; see 

Limitation yan 





wa 


“oh ame 





, form of—Nuisance, abatement of--Carrying out of necessary 
changes ; see Injunction eae ee. 
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Insolvency—Ciuil Precedure Code (Act V of 1908), sections 86, 144—Rule of 
procediure—Frovincial Insolvency Act, (Central Act V of 1920), 
sections 12,18, provision of, if converts a petition of insolvency into a 
plaint—Provincial insolvency Act, section 75(1), if confersa right of 
appeal, 

Section 86 of the Civil Procedure Code, 1908, is not applicable to insol- 
vency proceedings initiated by a petitioning debtor, merely by reason of 
the fact that a Sovereign Prince or a Rulling Chief is one of the 
creditors, 

The rule relating to the protection of Sovereign Princes and Ruling Chiefs 
as embodied in section 86 of the Civil Procedure Code, 1908, is not a 
rule of procedure as contemplated by section 141 of the Code. 

Sections 12 and 18 of the Provincial Insolvency Act, 1920, do not convert 
an insolvency petition intoa plaint; they simply make some specific 
provision in the Civil Procedure Code relating to plaints applicable to 
insolvency petitions. 

Per Rau, F.: Section 75(1) of the Provincial Insolvency Act confers a 
right of appeal against an order deciding the preliminary issue of juris- 
diction, and the fact that the final order of adjudication is made before 
the filing of the appeal does not take away the said right. Madan Lal 
Jhunihunwalla v. Nawab Syed Reza Ali Khan Bahadur 
Mustaid Jung 

Instrument, when a bond ; see Federal Court ùi 

Interest—Mortgage—Bond providing for compound lope Bihur Money- 
lenders Act (III of 1958), section 11, applicability of—Bihar Money- 
lenders (Regulation of Transactions) Act (VII of 1939), section 7— 
Decree, form of. 

Section 11 of the Bihar Money-lenders Act, 1938 (No. III of 1938) has been 
re-enacted as section 7 of the Bihar Money-lenders (Regulation of 
Transactions) Act, 1939 (No. VII of 1939); and asthis Act has been 
passed in conformity with the procedure prescribed in section 107(2) of 
the Constitution Act, its validity is not open to question. 

Section 7 of the new Act has in terms been made applicable even to suits 
instituted before the commencement of the Act. 

It is no longer necessary to consider whether section 11 -of the Bihar 
Money-lenders Act, 1938 (No. III of 1938) was or was not void under 
section 107 of the Constitution Act as being repugnant toan existing 
Indian law. 

In a suit on a mortgage bond executed by a person residing in the province 
of Bihar, which provided for payment of compound interest with yearly 
rests, the mortgagee was given a decree for principal amount together 
with interest being, principal amount less the amount of interest already 
paid, up to the date of institution of the suit, under section 11 of the 
Bihar Money-lenders Act, 1938, which was passed pending second appeal. 
He was given further interest at the rate of 6 percent. per annum on 
the principal amount from the date of institution of the suit up to the 
date tobe fixed by the High Court for payment and after that date, 
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Interest—(Conid.) : 
interest at 6 per cent, per annum on the consolidated amount up to the 


date of payment. Jagadish Jha v. Aman Khan vis ses 
"= ——~, if a part of normal relief -to be given in restitution-—No direction 
for payment of interest in the Order of His Majesty in Council ;-see 
Restitution eee is 
—-- ~~ on Kists in arrears, if can be charged—Patni Kabuliat not providing 
for interest ; see Patni sale sa vas 
Judge, observation of, effect of ; see Injunction oe 


Judgment=debtor, if to make an application to the Court—Relief under 
Bihar ‘Money-lenders (Regulation of Transactions) Act, 1939; see 
Jurisdiction sii ka 

Jurisdiction—Application under sections 16 and -17 of Bihar Money- 
lenders Act, 1938 (III of 1938) for fixing the value of the mortgaged 
property and for deciding which portion of the property is to be sold 
—Bihar Money-lenders Act, 1938, sections 16 and 17, if repugnant— 
Section 16 re-enacted in section 13 of Bihar Money-lenders (Regulation 
of Transactions) Act, 1939, (VII of 1939)—Receipt of the assent of the 
Governor-General thereto—Question of the earlier Act being void— 
Whether can be raised, ; 

Where an application under sections 16 and 17 of the Bihar Money-lenders 
Act, 1938 (No. Ill of 1938) was dismissed by the Subordinate Judge, 
Gaya, and the appeal therefrom was also dismissed by the Patna High 
Court in, view of the previous decision of the said Court in Viswanath 
Narayan Singh v. Mahanth Harihar Gir. 

Held, that since the date of the above decision of the Patna High Court, 
the Bihar Money-lenders (Regulation of Transactions) Act, 1939 (No. VII 
of 1989), has been passed re-enacting in section 13, section 16 of the 
Act of the previous year. It was unnecessary thereafter to go into the 
question whether any of the sections in the earlier Act were void, since 
the Act of 1939 having been reserved for consideration of the Governor- 
General and haying received His Excellency’s assent, could not now be 
questioned in any Court, The appeal was accordingly allowed, 
Ramprotapji v. Hari Kishen Dass sae wah 

-Bihar Money-lenders Act, 1938 (Act III of 1938), sections 16, 175 
if ultra vires—Bihar Money-lenders (Regulatian of Transactions) Act, 
1939 (Act VII of 1939), sections 13, 14—Act VII of 1909, retrospective 
—Formal application to Court, if necessary. 

Sections 16 and 17 of the Bihar Money-lenders Act, 1938 have heen 
repealed and re-enacted by the Bihar Money-lenders (Regulation of 
Transactions} Act, 1939, and cannot now be challenged, since the latter 
Act was reserved for the consideration of the Governor General and 
subsequently received his assent. The act is retrospective and the 
Federal Court has power to make such an order on an appeal as the 
Court below could have made if the case had been heard by them at the 
date of the appeal. i 


A formal application by the judgment-debtor to the Court is not necessary | 
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Jurisdiction—(Contd.) : 

before he could obtain relief under the provisions of the Bihar Money- 

lenders (Regulation of Transactions) Act, 1939. Rani Brij Raj Kumari 

v. Subh Karan Das ; wis soe 
Civil Court, if can enquire whether the actual decision of the 
departmental authorities was in fact a good decision, ; see Suit, maintain- 
ability of s ies ov 
Criminal Procedure Code, Sec. 145—Finding as to apprehen- 
sion of breach of peace at the time of institution of proceeding; see 








Breach of peace sas dia 
- ———-——-___—Importers, if can resort to Civil Court before appealing under 
Section 188 of Sea Customs Act, 1878; see Revenue a ea 


mana Yana ion according to market value of land under Suits Valua- 
tion Act (VII of 1887)—Court Fees Act (VII of 1870), section 7, para 5 
clause (a). 


For the purpose of determining jurisdiction, the valuation has to be made 
acc ording to the market value of the subject-matter of the suit under the 
Suits Valuation Act and not according to artificial rales under the provi- 
sions of the Court Fees Act. 

In a suit for declaration of title and recovery of possession of certain lands 
and for mesne profits, the plaint stated inter alia that the net profit from 
land was Rs. 350 odd per year but that the market value of the land was 
only about Rs. 1200; the claim for mesne profits was made at Rs. 1000 
and the total valuation of the suit was thus laid at Rs. 2200. The suit 
was filed in the Court of Munsiff, whose jurisdiction did not extend 
beyond Rs. 3500 : 

Held, that for the purposes of court-fee the suit should have been valued 
in the manner indicated in the first part of section 7, para £, clause (a) of 
the Court Fees Act, 1870, that is, the valuation should have been accord- 
‘ing to the value of the subject-matter, which is, under the prescribed 
method of calculation at 15 times the net profit ‘from the land in the 
year next before the date of presenting the plaint. 

That as the market value of the land in suit was found to be Rs. 5250, the 
plaint should have been under Order 7, Rule 10 of the Code of Civil 
Procedure presented to the proper Court and not tothe Court of the 





Munsiff. Iswar Chandra Saha v. Chulo Garo ies das 
how determined—Valuation of Suit, how to be made; see 
Jurisdiction on aie 





poe 


of Federal Court to excuse non-compliance of Rules of Federal 
Court—Certificate under section 205{1) of the Government of India Act, 
granted—Delay in depositing cost of appeal; see Leave to appeal to 
Privy Council = se 
Jury trial—Criminal Procedure Code (Act V of 1898), Sec. 279(1)—Objection 
taken to a juror on the ground of presumed or actual partiality in the 
juror—Decision, if absolutely final—Sentence—Servant acting under 
direct orders of his master. 
If a Court decides that no presumed or actual partiality in the juror has 
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Jury trial—(Conid.) : 
been made out, that decision is absolutely final and cannot be challenged 
in appeal. i l 
Obiter : If a Court finds that some presumed or actual partiality in the 
juror had been made out, and notwithstanding that finding it overrules 
the objection regarding the juror, the decision of the Court overruling 
the objection might perhaps be challenged in appeal. 


A servant acting „under the direct orders of his master should not be 
punished as severely as the latter. Syed Yawar Bakht Choudhury 
v. The King-Emperor én sas 

Kamakhya temple—Appointment of Daloi or Chief Shebait Chalao, if based 
on ancient custom—Appointment, if extends to the four families of 
temple ; see Custom i sia ses 

Landlord, if to recognize an adopted son of a tenant, as tenant—Non-trans- 
ferable holding——Party in a rent suit ; see Suit for possession eee 

———, if to recognize a purchaser in a private sale of a non-transferable 
holding ; see Suit for possession re aes 

Landlord and tenant—Relation of—Decision in rent suit, value of—Pre- 
sumption—Record of rights, if evidence of title. 

A decision in a rent suit, whether it is exparte or contested, is conclusive 
on One question and one question only, namely, as to the existence of 
the relationship of landlord and tenant between the parties for the period 
in suit. It hasa value under the provision of section 114 of the Indian 
Evidence Act, 1872 and under illustration (d) of that section it is open 
to a Court to presume that the relationship which was determined in the 
rent suit cOntinued after that. 

The record of rights cannot be regarded as an evidence of title. Shaik 
Ahamed Chhobahan Chowdhury v. Moulvi Sultan Ahamed 
Mia ial bt 

-~—-—, relation between—‘Marfatdar’ ; see Suit for possession 

Lease—Lease for residential purpose granted before 1882—Evidence Act (I of 
1872), section 13—-Statement in a written statement, when to be used 
against defendant—Decree for ejectment against pernanent tenant, if 
can be executed against sub-lessee. 

In determining a question whether a lease, whose origin is not known and 
was executed before the passing of the Transfer of Property Act, 1882, 
is permanent, the habits and customs of the people are to be considered. 

Documents showing transfers and sub-leases dating from 1879 in all of 
which there was an assertion that the lease is permanent are admissible 
in evidence with regard to question as to permanency of the lease, under 
section 13 of the Indian Evidence Act, 1872. An assertion of a right to 
transfer necessarily implies existence of a permanent lease. 

It is extremely unlikely thata lease for residential purposes in a town 
would be taken On precarious terms. 

If a defendant is to be adversely affected by a statement made in a written 
statement, that statement should be in clear and unambiguous terms, 

As the tenant has established that he hasa permanent sub-lease, he is rot 
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Lease—(Contd.) : 
liable to be ejected on the strength of a decree obtained against his les- 
sor and in which he is not a party. Sukumar Chandra Mukherjee 
v. Nagendrabala Dasi ta Se 

» grant of, by co-sharer—Other co-sharer, if can interfere with lessee’s 

possession ; see Easement sisi has 

s» if permanent—Lease of unknown origin and executed before 1882 ; 

see Lease vee 

» permanent—Assertion of right-to transfer, see Lease ons 

, and easement, difference bstween ; see Easement sea 

_ Leave zo appeal to Priny Council—Rules of Federal Court, non-compliance 
with—Deposit of cost—Certificate under section 205(1) of the Govern- 
ment of India Act, granted—Furisdiction of Federal Court to excuse 
non-compliance of Rules of Federal Court—Non-admission of appeal by 
High Court, effect of-——Federal Court, powers of—Rules of Court framed 
for assisting justice. 

The applicants were the defendants and desired to appeal to the Federal 
Court from a decree obtained against: them, The defendants relied upon 
provisions of the Bihar Money-lenders Act, 1938, but the High Court, 
following an earlier decision of their own, held that those -provisions 

` were void. A formal decree having been drawn up on March 13, 1939, 
the applicants petitioned the High Court to have their appeal to the 
Federal Court admitted under the provisions of Order 45 of the Code of 
Civil Procedure. The sum of Rs. 253-3 annas had not been deposited 
before 27th May, 1939, the date on which the period expired, the appli- 
cants filed an application on 1st September for an extension of the 
time for making the deposit, alleging absence of means as a reason for 
the delay. A Full Bench of the High Court though held that the High 
Court had power to extend the time but refused this application as there 
was no cogent reason for the exercise of the discretion. The applicants 
then applied to the Federal Court asking to be excused from compliance 
with the Rules of the Federal Court and for an enlargement of time so 
that they might take steps to get the records transmitted to the Federal 
Court. It was urged on behalf of the applicants that, unless they were 














able to bring their appeal before the Federal Court, they would not be ` 


able to claim the benefit of the Bihar Money-lenders (Regulation of 
Transactions) Act, 1939, and were likely to suffer serious loss : 

Held, that whether the delay was due to want of means, or to negligence 
or tosome genuine mistake with regard to payment into Court, the 
applicants were excused from compliance with Order X, Rule 2 of 
the Federal Court Rules and were given necessary directions. 

That the Federal Court had no power to entertain any appeal from the 
refusal of the High Court to extend the time for receiving the deposit 
and that, even, if it had, it should be. slow to interfere with the exercise 
by the High Court of its discretion in a matter of this kind. 

Per Sulaiman, F.: There was no revisional power for interference -with 
the order and even if there were an appeal, the Federal Court would not 
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Leave—(Contd.) : ; 
interfere with the non-exercise of a mere discretion by the High Court, 
unless some question of principle were involved. 

Per C. F.: The Federal Court can only excuse compliance with its own 
rules and cannot excuse compliance with rules of a High Court and still 
less with the provisions of a statute. 


Observations of the learned Chief Justice agreed to by Varadachariar, J. 
as to the probable intention of the Constitution Act with reference to 
the powers of the Federal Court to regulate the procedure governing 
appeals to the Federal Court as wellas the difficulty caused by the 
language employed in Rule 17 added to Order XLV of the" Civil Proce- 


dure Code by the Government of India (Adaptation of Indian Laws) 


” 


Order, 1937. 

Per C. F. (Dubitante): Whether the opening words of section 109 of the 
Civil Procedure Code read with section 111A empower the Federal 
Court suitably to 'modify the provisions of Order XLV of the Civil 
Procedure Code ? 

Per Sulaiman, F.: The Federal Court could under section 214 of the 
Constitution Act and section 109 of the Code of Civil Procedure frame 
its own rules for regulating practice and procedure, and the High Courts 
also could under section 122 of the Civil Procedure Code, subject to the 
procedure prescribed in Part X, annul, alter or add to the rules in 
Order XLV, Civil Procedure Code, so far as the procedure in their own 
Courts was concerned and so long as it was not in conflict with any rule 
framed by the Federal Court. To remove any possible doubt as to the 
Adaptation of Indian Laws Order, and indeed in deference to it, the 


Federal Court by Order IX, Rule I, made Order XLV of the Code of’ 


Civil Procedure ‘as modified and adapted’ by that Order in Council, 
applicable to Federal Court appeals also, so that Order XLV. may aot be 
deemed to have been excluded by virtue of Order], Rulé 5 of the 
Federal Court Rules, 

The applicants’ duty (as distinct from the High Court’s power) to have the 
record prepared in the High Court and transmitted to the Federal Court, 
which can take place only after the admission of the appeal, is expressly 
made subject to the provisions of the Code and rules of the High Court 
under Order X, Rule 1 of the Federal Court Rules. 

Rule 9 of the Privy Council Rules, dated oth February, 1920, has not been 
impliedly made applicable to Federal Court appeals on account of its 
being covered by the wider definition of Code in Order I, Rule 2 of the 
Federal Court Rules though not included in the context of Order IX, 
Rule 1, 

Per Sulaiman, F. and Varadachariar, F.: The literal application of 
Rule 7 of Order XLV of the Civil Procedure Code to appeals tò the 
Federal Court will lead to anomalous results, in cases in which the 
appeals are preferred on a certificate under section 205 of the Constitu- 
tion Act and not on a certificate under Order XLV, Rule 3 of the Civil 
Procedure Code. 


PAGE, 
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Leave—(Contd.). : 
Per Sulaiman, F.: The two parts of Rule 1, Order XXXVI of the 
Federal Court Rules are separate and distinct. The first deals with the 
exemption of the parties from compliance with any of the requirements 
which have been expressly laid down in the Federal Court Rules. The 
second reserves general power to give direction’ in matters of practice 
and procedure as considered just and expedient, In all cases where the 
Rules are silent this last provision can appropriately be resorted to. 
But that would not entitle the Federal Court to excuse compliance with 
the Rules of the Code, made applicable-by the Adaptation Order. 
Per Varadachariar, F. :‘Quære. Whether the provisions of Order XXXVII 
Rule 1 of the Federal Court Rules be found sufficient to obviate anomaly 
or hardship in all cases ? 
Per C. F.: Rules of Court are framed for the purpose of assisting justice 
and not for enabling it to be defeated though such rules are framed to be 
kept and not to be broken, If therefore a strict adherence to the rules 
is likely to deprive a litigant of advantages which the provincial legis- 
lature clearly intended to give him then the Court might properly 
exercise the dispensing power conferred by Order XX XVII in order that 
substantial justice could be done. 
A Federal Court has ample power over its own procedure and it is the 
exclusive prerogative of a Federal Court to decide whether a litigant has 
done anything which forfeits his right to prosecute his appeal. 
The abseace of any admission of any appeal by the High Court is not a 
statutory bar to the prosecution of appeal to the Federal Court. 
So non-compliance with certain rules of the Federal Court for depositing 
the costs in the High Court does not necessarily oust the jurisdiction of 
the Federal Court if a certificate under section 205(1) of the Government 
of India Act has once been given. 
Quere: Whether the High Court have been given power to prevent a 
litigant who has already been granted a certificate under section 205(1) 
of the Government of India Act from prosecuting his appeal to the 
Federal Court. Lachmeshwar Prasad Shukul v. Giridhari Lal 
Chaudhuri 327 
—- to appeal to Privy Council from the decision of Federal Cou vien 

granted ; see Leave to appeal 390 
to appeal to Privy Council from the decision of Federal ‘Coe nee š 
granted-—Special circumstances. 





Per Curiam: Though the case may be an important one, an applicant for 
leave to appeal to His Majesty in Council must show special circum- 
stances which would justify the Federal Court in giving leave. The 
special circumstances depend on the merits of each case. 

Sulaiman, F.: Was inclined to grant leave owing to differences of opinion ~ 
prevailing in various Courts. Dr. Hori Ram Singh v. The 
Crown 390 

-Legal representative in proceedings before the Execution Sole Des 

School—-Two females inheriting from a male jointly—Rent decree pay- 
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Legal-~(Conid.) : 
able in three instalments—One of the-females dying before receiving 
third instalment ; see Execution 


aes tie of trustee, liability of, to account; see Suit for 
money 








representative of trustee, suit by, against restui gue trust to enforce 


the right of indemnity of the deceased trustee—Procedure : see Suit for 
money ` 


aaa ace 


Letters of administration, grant of, if invalid—Holder, not an heir to the 
estate of the deceased ; see Suit for money 


Limitation—Certifying of payment by decree-holder ; see kiasan 


— ama 





—General payment on account by debtor within prescribed period, 
not a payment of interest unless stated in writing by debtor to be so— 
Fresh period of limitation not secured unless appropriation towards 
principal made by creditor within prescribed ,period—No necessity to 
communicate fact of appropriation within pericd—Indian Limitation Act 

. (IX of 1998), as amended by Act (I of 1927) section 20. 

The rule that a creditor has the right to have a payment made by his 
debtor treated in account as liquidating the interest before the principal 
does not operate to constitute a payment of interest as such within the 
meaning of section 20 in the absence of an intention in the debtor to 
make the payment for that purpose, even when the requirement of the 
section about writing is satisfied it is still insufficient to give rise toa 
fresh period of Wmitation that the debtor has made the payment ‘gener- 
ally on account—that the creditor has appropriated it to interest. The 
section, however, contains no stipulation as to the debtor’s intentions 
in relation to a part-payment on account of principal, and accordingly 
the intention of the debtor is not made the sole test to determine 
whether a given payment was in fact made towards the principal, nor 
is it necessary that the character of the payment should be ascertained 
or ascertainable at the time when it is made, or that it should appear 
by the writing which the section prescribes a debtor's payment on 
general account is not, however, ipso facto cither a payment ‘of interest 
or a part-payment Of principal while the writing evidencing the payment 


which the section requires need not come into existence at the time | 


when the payment is made it is otherwise with the creditor’s act of 
appropriation of the payment to the principal of the debt fora creditor 
cannot have power after the period of limitation has expired to remove 
the bar by making an appropriation to principal. While the creditor's 
appropriation need not be communicated to the-debtor within the time 
limited, it is necessary in order to satisfy the section that the creditor 
should, within the prescribed period, in exercise of his right have done 
something which treats the payment as made on account of principal ; 
and to evidence a definite appropriation to the principal made within 
the prescribed period, the manner in which the payment has been 
dealt with by the creditor in his own books of account will ordinarily be 
sufficient. 


aoe 
* 
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PAGE 
Limitation—(Contd.) ; 
Accordingly, where the defendant gave the plaintiff a promissory note pay- 
able on demand dated February 4, 1930, for which the prescribed period 
of limitation under the Act was 3 years from its date, and on January 24, 
1933, the defendant paid the.plaintiff Rs. 100 at the same time endors- 
ing the note with the words “paid Rs, 100 to-day in this pro-note” with 
his signature and the date : 


Held, in an action on the note brought in 1936, that the plaintiff was 
entitled to recover as there was evidence that the payment had been 
appropriated to principal by the defendant within the prescribed period. 
Rama Shah v. Lal Chand alee as 444 

mm [dian Limitation Act (IX of 1608), section s—Appeal with 
deficit Court fees—-Order of Court not communicated to party or ne 

—Duty of pleader. . 

When it was known to a party at the time when he filed an angel that 
a further sum would be required on account of court-fee, it was his 
business or the business of any pleader acting On his behalf to ascertain 
the date fixed for depositing the court-fee, In a case of ‘this sort 
pleaders should make themselves acquainted with the nature of the 
orders passed and it is not the duty of the Court to send records to the 
pleaders in order that signature may be taken in the order, The party 
thereforeswas not entitled to an extension of time under section 5 of 
the Limitation Act. Haripada (alias) Hari Prosad Mukherjee v. 
Shailabala Devi sae 540 

Public Demands Recovery Act (III B.C. of T section 34— 

Sait for setting aside decree under section 105, Bengal Tenancy Act 

(VIII of 1885) and for permanent injunction—Procesding before 

Certificate officer pending at the date of suit—Final decision of Certi- 

ficate officer as to subject matter of suit—Death of one cf the defendant 

—Abatement of suit as regards him—Injunction, if can be granted. 

Landlords, defendants Nos. 1 to 3, commenced a proceeding under section 

= 105 of the Bengal Tenancy Act, 1885, for enhancement of rent of a 
permanent tenure held by plaintiff against the pro forma defendants 

(the vendor tenants) under section 7 of the said Act. The plaintiff was 

not made party to the proceeding. Settlement officer passed an ex parte 

decree enhancing the rent. The estate of defendants Nos. 1 and 2 was 
subsequently taken over by the Court of Wards. 

The Manager of the Court of Wards filed a certificate under the Public 
Demands Recovery Act against the plaintiff for recovery ‘of rent on the 
basis of the decree made in section 105 proceeding. The Certificate 
officer on the 16th December, 1933, held after hearing the objection 
by the plaintiff that he would follow the order for enhancement of rent 
passed by the settlement officer under section 105 of the Bengal 
Tenancy Act. As regards the other objection of the plaintiff that the 
certificate as filed was not maintainable in law inasmuch as the plain- 

ə tiff was sought to be made liable in her personal capacity and not as 
executrix, it was ordered that the certificate should be amended by 
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Limitation—(Coxtd,) : 
inserting the plaintiff as executrix. The certificate was then amended 
and the plaintiff on the 17th April, 1934, fileda petition of objection 
as regards the amended certificate. 
The present suit was instituted on the 27th April, 1934, impleading all 
the three Jandlords as parties defendants, and the prayers substantially 
were for a declaration that the decision in the section 105 case was 
void and inoperative and not binding on her and for a permanent 
injunction restraining defendants Nos. 1 and 2 from enforcing the certi- 
ficate filed against her. 
Defendant No. 3 died sometime after the institution of the suit. His heirs 
were not brought on the record and the suit as regards him abated : 
Held, that the suit was not premature. 
That it was not hit by section 34 of the Public Demands Recovery Act, as 
it was brought within 6 months from 16th December, 1933, when the 
claim for enhanced rent was finally disposed of. 
That as the certificate was issued at the instance of defendants Nos. rand. 
2 and defendant No. 3 was not a party to the certificate proceeding, the 
claim for injunction would not fail by reason of suit being abated against 
the heirs of defendant No. 3 and the decree in section 105 proceeding 
being a joint decree, could not be set aside in the absence of desenden 
No. 3 or his heirs. 
That there is nothing in law which stands in the way of plaintiffs 
getting an injunction restraining defendants Nos. 1 and 2 from 
enforcing the certificate in respect of demand exceeding the amount of = 
rent that was payable originally in respect of the tenure. 
That as the plaintiff was not a party to section 10§ proceeding, it was not 
necessary for her to have the decree set aside, Rani Harshamukhi 
Dasi v. Naba Krishna Roy Choudhury eee ae 192 
—-———-~—-Time, when runs—Agreement by money lender to finance procee- 
ding claiming successsion to property—Money lender to receive share 
of property, if recovered—Action success{ul—Refusal by debtor to per- 
form agreement—Action by money lender more than 3 years after date 
of decree ; see Champerty aus TA 134 
—— ~, when begins to run—Plaint as originally filed contained a prayer 
for a declaration as to illegality of patni sale—Subsequent application 
praying expressly to set aside the sale—Amendment of plaint; see 
Patni sale eee ses 110 
Limitation Act, Sec. 5—-Extension of time—Appeal filed with deficit 
court-fee-—-Order of Court fixing a date for depositing deficit court-fee, 
if to be communicated to party or his pleader ; see Limitation a 540 
» Sec, 10—Testator’s son and Co-executor undera duty to 
preserve that part of the residuary estate which formed the subject of the 








— 


future gift to the trust fund—Trustees ; see Hindu Law a se 28: 
s Sec, 20—Creditor should within the prescribed period, in 
exercise of his right have done something which treats the payment as R 


made ọn açcount of prinçipal ; see Limitation t E 444 
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Limitation Act, Sec, 20—Evidence of definite appropriation to the prin- 
cipal made within the prescribed period—~-Manner in which payment 
was dealt with by the creditor in his own books of account; see 
Limitation ie ase 

, Sec, 20—Fresh period of limitation not secured unless 
appropriation towards principal made by creditor within prescribed 
period—No necessity to communicate fact of appropriation within 
period ; see Limitation » dai 

--, Sec. 20—General payment On account, by debtor within 

a prescribed period, not a payment of interest unless stated in writing by 

- debtor to be so; see Limitation ise a 

» Sec, 20—Intention of debtor, if a sole test to determine 

whether a given payment was in fact made towards the principal— 

Character of payment, if to be ascertained or ascertainable at the time, 

when it is made; see Limitation ons oe 

» Sec, 20—-Payment of interest as such—~Rule that the credi- 
tor has the right to have a payment made by his debtor treated in 
account as liquidating the interest before the principal does not operate— 

Intention ; see Limitation ‘ee Se 

——~-——, Sch. I, Art. 182, cl. (5)—Application to transfer the decree 
to another Court for execution is a step in aid of execution ; see 


Execution ee ae 








- 








; Sch, J, Art. 181—An application for restitution by reason 
of an Order of His Majesty in Council ; see Restitution das 

Local Government, sanction of, if necessary—Member of Debt Selan 
Board, accused of receiving bribe ; see Sanction êh ʻi 

Loss incurred in relation to business with oil company—Firm of money- 
lenders and cotton dealers—Deposit paid to oil company to secure 
agency for sales of oil products—Deposit lost through insolvency of 
oil company~—Loss, if deductible in calculating profits of firm’s business ; 
see Revenue ove Sia 

Mahant of a public religious charitab!e institution, when can be removed from 
his Spiritual headship and administrator of its property ; see Public 
religious institution NG 

Maintenance order—Code of Criminal Procedure (Aci V of 1898), ehen 
488 (3)—Adjudication order, if a bar to the realisation of maintenance 
by distress warrant. 

An order of adjudication of a person as an insolvent is not a complete bar 
to realisation of maintenance from him under section 488 of the Code of 
Criminal Procedure. Sufficient cause should be shown for non- Weta phanee 
with the Magistrate’s order. 


The petitioner obtained a maintenance order against her husband, the 
opposite party. Subsequently her husband was adjudicated an insolvent 
under the Presidency Towns Insolvency Act. In the interval he paid no 
maintenance to his wife. She applied fora distress warrant under sec- 
tion 488 (3) of the Code of Criminal Procedure, 1898 : 


Held, that the Magistrate should before issuing distress warrant under 


444 


444 


444 


161 
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Maintenance —(Conid,) : 
section 488 (3) of the Code of Criminal Procedure, decide whether the 
person against whom the adjudication was made, failed without sufficient 


cause to comply with the order. Radharanit Dasai v. Mati Lal — 


Sen eos sia 
Mahomedan Law—Deed of gift, under which donor to retain possession 
during his lifetime and donee to take after his death is void; see 
Transfer j ay wis 
Law—Dower—Right of retention of husband's property by 
wife in lieu of dower—Provincial Insolvency Act (V of 1020), section 53, 
decision under, if res judicata ina subsequent suit—C ficial Receiver, 
if to be given notice under section GG Civil Procedure Code (Act V 
of 1908), 

The right of retention of the husband's property by the wife in lien of her 
dower, arises for the first time on the termination of marriage either by 
the death of the husband or by divorce but there is no such right during 
the continuance of the marriage. 

A suit for declaration by the wife that she was entitled to retain possession 
of the lands so long as herclaim for dower debt remains unsatisfied 
was dismissed, the allegation was that in consideration of the dower 
debt a Kabala-was executed in her favour of the suit lands and possession 
Was given, 

A decision under section 53 of the Provincia] Insolvency Act, operates as 
res judicata in a subsequent Civil proceeding : 

In the present case the decision under section 53 of Provincial Insolvency 
Act, 1920, operates as res judicata in a subsequently instituted suit in 
the Civil Court in view of section 4, cl.(2) of the Act, the real question in 
two proceedings being whether or not the Official Receiver was entitled 
to possession. 

Section 80 of the Code of Civil Procedure applies to all forms of action and 
all kinds of relief as against a public officer : 

Hence a suit for a declaration that the plaintiff is entitled to retain posses- 
sion of the land in suit so long as her claim for dower debt remains 
unsatisfied is not maintainable for not giving notice to the Official 
Receiver under that section. Asia Khatun v. Amarendra Nath 
Basu m sa 

<: Law—-Gift, essentials of : see Transfer sie P 

‘Marfatdar’ Landlord and tenant, relation between ; see Suit for posses- 

ston m “as 

‘Memorandum of agreement, cogstruction of—Memorandum not a Will— 

Party declaring memorandum, to be Will, effect of ; see Transfer yi 
Mortgage—Subrogation—Lquitable doctrine applicable in India—Kight of 
subrogation obtained by redeeming morigage—Redemption cf mortgaged 
property unnecessary—Transfer of Property (Amendment) Act (XX of 
1929), section 47. 
The equitable right of subrogation is recognised in India, 
By section 92 of the Transfer of Property Act, 1882, as amended by 





SS kanan 
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Mortgage—(Conid.) : 

section 47 of the Transfer of Property (Amendment) Act, 1920, “eses 
a person who has advanced to a mortgagor money with which the 
mortgage has been redeemed shall be subrogated to the rights of the 
mortgagee whose mortgage has been redeemed, if the mortgagor has by 
a registered instrument agreed that such a person shall be subrogated. 
“ Nothing in this section shall be deemed to confer a right of subrogation 
on any person unless the mortgage in respect of which the right is 
claimed has been redeemed in full,” 

The words “ mortgage has been redeemed” refer only to repayment of 
the money owing under the mortgage, and not to extinction of the 
mortgagee’s rights over the mortgaged property; there is a clear 
distinction between redemption of a mortgage and redemption of the 
mortgaged property. 

A mortgagor by-successive instruments mortgaged four properties, A, B, C 
and D, to the plaintiffs. Each new sum advanced was expressed to be 
charged also on the property or properties previously mortgaged and 
each new property mortgaged was expressed tobe charged also with 
the sums previously advanced, Ata time when the sums owing on the 
first three mortgages, but not on the fourth, were already due, the 
defendant paid off the first three sums with money which he had 
advanced to the mortgagor under a registered deed providing inter alia 
that he, the defendant, should pay the plaintiffs the sums due on all > 
four mortgages and then be subrogated to their rights under those 
mortgages. The defendant having declined to pay off the sums owing 
under the fourth mortgage when they fell due, those sums remained 
owing, whereupon the mortgagees instituted a suit to enforce that 
mortgage by sale of all four properties, impleading the defendant with 
the mortgagor and others becausehe maintained that he was in the 
position of a first mortgagee with regard to properties A, B and C. 
The Judicial Committee of the Privy Council held, on construction, 
that the fourth mortgage to the plaintiffs did not operate asa single 
mortgage on all four properties and that the three earlier mortgages all 
remained in being : f 

Held, -(1) that the doctrine of consolidation was not applicable in the 
plaintiff's favour in respect of the four mortgages inasmuch as the 
properties were not independently mortgaged the sum owing under each 
mortgage being also charged as a second mortgage on the other mort- 
gaged properties. 

(2) That, apart from section 92 of the Transfer of Property Act, the defen- 
dant was entitled to be subrogated tothe plaintiffs’ rights under the 
first three mortgages notwithstanding that neither the mortgagor nor, 
consequently, he himself could redeem those properties without paying 
off what was due to the plaintiffs under the fourth mortgage. 

(9) That the defendant was entitled also by virtue of section 92 of the Act 
to be subrogated to the plaintiffs’ rights under the first three mortgages 
although he could not redeem properties A, B and C without paying 
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Mortgage—(Conid,.) : 
what was owing’ under the fourth mortgage, the condition for bie: 
gation laid down by that section being repayment of the mortgage debt 
and not redemption of the mortgaged property. 

The plaintiff mortgagees were accordingly entitled to enforce their rights 
against property D only. 

Quere, Whether the amendment to section 92 of the Act of 1887 made by 
the Amending Act of 1929 is retrospective in operation. Raja Janaki 
Nath Roy v. Raia Pramatha Nath Malia 

Mortgagee, when to be made a party in a partition suit Kiai against his 
mortgagor—Civil Procedure ce order 1, rule 10, sub-rule 129; see 
Party i m 

Motive, question of, essential in cases depending on circumstantial evidence ; 
see Abduction wis ae 

Municipal Act—Claim to damages barred under Limitaticn Act, sce 


Injunction aoe o 
Namaz recess—Sittings suspended on Fridays—Court, not closed; see 

Execution sale ove 
Nazir, if can hola sale, when the presiding Judge is not Fine in the Court 

room ; see Execution sale gs ue 
Neighbour, duty of—Nuisance ; see Injunction ie 


Obscene piclures - Indian Penal Code (Act XLV of 1860), section 292, convic- 
tion under—Test to be applied.- 

Per Henderson, F.: In order to convict a person under section 292 of 
the Indian Penal Code for reproducing and selling obscene pictures, the 
test to be applied is whether the pictures in question would shock or 
offend the test of any ordinary decent-minded person. 

Per Akram, F.: Unless the pictures are an incentive to sensuality and 
excite impure thoughts in the minds of ordinary persons of moral 
temperament who may happen to look at them, they cannot be regarded 
as obscene within the meaning of section 292 of the Indian Penal Code. 
Sree Ram Sahsena v. Emperor 

Occupancy holding—Bengal Tenancy Act (VIII af 1885 as BA by A 
IV of 1928 and VI of 1938), section 26G (5), application under— 
Usufructuary mortgage, construction of—Provisions of the Provincial 
Legislature, tf valid. 

A usufructuary mortgage of some occupancy holdings contained the stipu- 
lation that the mortgagee should enjoy the usufruct in lieu of interest. 
There were further stipulations namely that the mortgagor would pay 
the rent of the mortgaged land and if on any occasion the mortgagee 
had to pay the arrear he might recover the sum from the mortgagor 
with interest and there were other stipulations in the shape of indemnity 
clause : 

Held, that the arrangement intended was a pure usufructuary mortgage 
and the incorporation of the indemnity clauses did not change the 
character of the mortgage. 

Rights in land fall wholly in entry 21 of the Provincial Legislative List. 


- 
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Occupancy holding—(Contd). 

So this part of the sub-section namely ‘‘ the mortgagee shall thereupon 
become entitled to possession of the mortgaged holding and he may if 
he is not given possession apply to the Court etc. ”, which merely gives 
the mortgagor certain rights in land at the end of a certain period, can 
be subject to no limitations and as such valid. Panchanan Mondal v. 
Sashi Bhusan Pradhan ‘ate ene 

halding—Usufructuary mortgage, construction of—Bengal Tenancy 

Act (IV of 1928), section 26G clause (5)—Mortgage bond including both 

occupancy holding and Niskar land—Morigagor, if entitled to recover 

possession of raiyati lands, 

A usufructuary mortgage bond besides other clauses contained the follo- 
wing “* * * May not God ordain it so, but if on account of our laches 
or for any other reason the productivity of the mortgaged land decreases 
or Our acts partially hamper your collection, for the same we shall be 
entirely responsible. If on that account at the end of Khai Khalast 
period your dues of Rs. 4300 have not been realised in that case for the 
balance, out of the said Rs, 4509 that will be due, we shall be liable 
and in our absence our heirs will be liable for the same” : 

Heid, that inspite of the aforesaid covenant the transaction would bea 
complete usufructuary mortgage, 

Section 26G (5) of the Bengal Tenancy Act interferes to a great extent 
with the rights of the usufructuary mortgagee when the property mort- 
gaged isan occupancy holding, In such cases on grounds of policy 
the legislature has thought proper to give a statutory right to the 
mortgagor to recover possessiOn of the mortgaged property which is 
in the possession of the mortgagee after the lapse of 15 years from the 
date of registration. 

Effect must be given to the plain words of the section. Whatever other 
rights the mortgagee may have with regard to the properties other 
than the occupancy holdings which are: included in the mortgage the 
mortgagor must be allowed to recover possession of the occupancy 
holdings in accordance with the provision of section 26G of the Bengal 
Tenancy Act. i 

When a mortgage bond included both raiyati holdings and Niskar lands, 

-the mortgagor though not entitled to get back the Niskar lands was 
entitled to recover possession of the raiyati lands under section 26G (5) 
of the Bengal Tenancy Act. Prafulla Chandra Gope v. Soaru 

Mahommiad Sa ss 

holding—Usufructuary mortgage, covenants  in—Construction 
of such mortgage—Document not a usufructuary mortgage—Remedy of 
mortgagee in ustfructuary mortgage—Fixing of time limit er Wadab, 
if affects the usufructuary mortgage—Bengal Tenancy Act, (VIII of 

1885 as amended by Act, IV of 1928) section 26 G, applicability of. 

In a usufructuary mortgage, the remedy of the mortgagee sis only to remain 
in possession till the mortgage money is paid. There is no personal 
covenant on the part of the mortgagor to pay the debt and the 





Gentan sand 
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Occupancy holding—/(Conid,). 


mortgagee is not entitled to a decree either for foreclosure or for 
sale ; 


Held; The fixing of a time limit or wadak anda covenant to repay 
the mortgage money in a usufructuary mortgage will not amount to 


a personal covenant and will not render the document an anomalous 
mortgage : 


A usufructuary mortgage among other clauses contained the fo:lowing : 
“* * * * If for arrears of rent or any other reason the land is 
sold by auction and you are dispossessed of it then I will pay interest 
on the aforesaid amount at the rate of Rs. 2 per cent, per month 
till the date of payment. If I do not pay off the amount according 
to your demand, then you will be able to realise your money by 
auction sale of the property hereby mortgaged by the help of the 
Court etc.” 

Held, that the document is a mixed or anomalous mortgage. 

Under section 26G of the Bengal Tenancy Act the legislature has interfered 
toa great extent with the rights of a usufructuary morlgagee under 
existing law and as such the section should be strictly construed and the 
privilege should not be extended to a case where the mortgagee does not 
come Within the plain language of the section. Khoaj Jamadar v. 
Abdul Sobhan Khan 


Ostensible owner, purchaser from, with notice of real title, rights of ; see 





Benamidar igs 
— owner, voluntary transferors of, right of ; see Benamidar = 
Ouster, presumption of—-Possession of entire property by a co-sharer ; see 
Co-sharer ea PA 


Owner, real, successor-in-interest of, right of ; see Benamidar ee 
Part performance, doctrine of, as laid down in Welsh v. Lonsdale, when can 





be invoked ; see Suit for declaration of title ane see 
performance, English doctrine of, if available in India by way of defence 
to a suit for ejectment ; see Suit for declaration of title =... ws 


Parties—Deity and co-shebaits—Right of shebaitship, prayer Pi ropat: 
not in the possession of other shebaits; see Suit for declaration of 
title oon 

Party—Partition suit—Mortgagee, if can be added as a party—Civil Fro- 
cedure Code (Act V of 1908), order 1, rule 10(2). 

A mortgagee should be added as a party in a partition suit brought against 
his mortgagor under order 1, rule 10, sub-rule (2) of the Civil Procedure, 
1908, when the extent of the mortgagor's share is in dispute. Prafulla 
Kumar Mitra v, Dhirendra Lal Dutta fe ws 

Passage, right of, over a narrow strip of land, nature of ; see Easement 

Patni Regulation, notice issued under, claim specified in—Amount ; see 








Patni sale S oe 
—. summary sale under, proceedings for, when can be 
started ; see Patni sale Gi i Ai 
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Patni Regulation, Secs. 2, 3—“According to the terms of agreement”, 
meaning of ; see Patni sal2 





Homme, ES, S, application under, it can claim interest at 12 per 
cent, per annum—Patni Kabuliat not providing for interest on kists in 
arrears ; see Patni sale She 


aera al 





; Sec. 8, application under, not made by or on behalf, of 
Zemindar—Substantial defect ; see Patni sale ak En 
, Sec 8, publication of notice under, where to be made— 
‘No cutchery at the ae of the defaulter ; see Patni sale sik 
, Sec, 14,—Summary investigation, when can be asked 
for-~Balance claimed, not payable ; see Patni saie P j 
=- Sec, 14 (1j— On any other roiti Grow, if to 
be of similar nature as total absence of arrears—Ground which may 
affect the right of Zemindar to make the sale questioned ; see Patni 
sale is 
Patni sale—Suit to set aside—The Bengal Patni Taluks Regulation (VIII of 
1819), sections 2, 3, 8, 14—~" According to the terms of engagement ’’— 
“On any other ground ''—Notice including interest not claimable under 
lawe~Excessive demand—Astam notice substantially defective—Patni 
sale, if can be attached collaterally-—Proceedings for summary sale under 
Regulation, when can be started—~Publication of notice, where to be 
muade—Burden of proof—Due publication of notice—Application not 
made by zemindar~Non-depostt of 15 per cent. immediately on sale— 
Limitation—Amendment of plaint, 

Under sections 2 and 3 of Patni Regulation, 1819 the rights as between a 
zemindar and a patnidar are to be regulated by the terms of their 
engagement. The phrase “according to the terms of agreement” in 
sections 2 and 3 of Patni Regulation, 1819, meansall the terms of_ the 
eagagement including those relating to rent. 


— E aat + 





ee 








Where the patni Kabuliat does not provide for interest on the Kists in 
arrears, the interest cannot be charged under section 67 of the Bengal 
Tenancy Act, 1885, as under section 195 (c) of the said Act, as it stood 
in 1933, the term is not affected by any provision contained in 
the Act, 


A zemindar cannot therefore include in the application under section 8 of 

- the Patni Regulation, 1819 or in Ashtam notice a claim for interest at 
the rate of 12 percent. per annum calculated on the basis of monthly 
Kists, 


Where the Astam notice under section 8 of Patni Regulation, 1819 is 
substantially defective on account of excessive claim for interest, which 
is a substantial amount, the patni sale is set aside. 


Under the second paragraph of section 14 of Patni- Regulation, 1819, a 
patnidar can ask fora summary investigation not only when his case is 
that no balance was due but also when he contends that the balance 
claimed was more than what the zemindar was entitled to. The patnidar 
is not bound to ask for a summary investigation by the Collector but 
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110 


110 


110 
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Patni sale—(Contd.) : 
may reserve it for a suit for reversal of the sale under section 14 of the 
Regulation. 

The words “f on any other ground “ in sub-section (1) of section 14 of Patni 
Regulation, 1819, need not be of a nature similar to the ground of total 
absence of arrears, Any ground which may affect the right of the 
zemindar to make that sale questioned will be sufficient. 

A patni sale cannot be attacked collaterally and holds good. till it.is 
reversed in a suit brought under the second paragraph of the first part of 
section 14 of Patni Regulation, 1819. , ; 

Proceedings for a summary sale under Patni Regulation, 1819, can only be 
started for the purpose of recovery of rent and of such further sums 
which can be recovered as rent under the same procedure by which rent 
can be recovered, e.g., arrears of cess and interest on rent and cess, 
where such interest is payable under law. 

It is essential that the claim specified in the notice must not be more than 
what in fact is claimable, for the patnidar, darpatnidar, mortgagees and 
Other encumbrancers may have available to them an amount which may 
satisfy what was demandable in law but not the excessive demand. 

The publication of notice under section 8 of Patni Regulation, 1919, must 
be at the Cutchery on the land of the defaulter and only if there is no 
such Cutchery, then at the principal town or village appertaining to the 
taluk sought to be sold. 

The onus is entirely upon the zemindar to prove that the notice had been 
served in terms of the Patni Regulation, 1819. 

The fact that an application under section 8 of Patni Regulation, 1819 was 
not made by or on behalf of zemindar to the Collector for sale of 
the patni taluk is a substantial defect and a sale of the taluk cannot be 
upheld. 

Non-deposit of 1§ per cent. of the purchase money immediately after the 
patni sale is not such an irregularity as would entitle a party to have a 
patni sale reversed. 

When the plaint as originally filed contained all necessary allegations 
which, if established, would entitle the plaintiff to have the patni sale 
reversed, and there was a prayer to have the sale declared illegal but the 
Court was not asked expressly to set aside the sale and which was added 
by the amendment : 

Held, that the amendment cured the defect and the plaint was a good plaint 
from the date when it was filed in the absence of any ground made out 
that the amendment was improperly allowed. Rai Kiran Chandra 
Roy Bahadur v. Brojesh Chandra Sen ag pi 

sale, if can be attacked collaterally ; see Patni sale eis ewe 
sale, if to be set aside—Astam notice under section 8 of Patni Regula- 
tion, substantially defective on account of excessive claim for interest ; 











see Patni sale “ia eve 
sale, if to be set aside—Non-deposit of 15 per cent. of purchase money 
immediately after patni sale ; see Patni sale sre eye 
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Patnidar, if bound to ask for summary investigation by the Collector— 





Balance claimed, not payable ; sre Patni sale ‘si a 
- -— and S, relation between—Patni granted by K—Compromise 
between K and S—Partition proceeding ; see Injunctioh see is 
Penal Code, section 292—Proof necessary for conviction; see Obscene 
pictures see Sa 


— 





, section 354—Element to be proved—TIntention at the time of 
abduction ; see Abduction “se eee 

—, section 364, charge under—Case for prosecution that the 
person abducted had been murdered by the abductor~-Abductor, how to 
be charged ; see Abduction oes sos 
—, section 478—Labeis associated with the goods of a person in 
the market and used by him fora period of about 6 years; see Trade 
mark 





ee? st 


——, section 486—Labels more or less similar to that of the com- 
plainant for the purpose of marking packets ; see Trade mark Ses 
—, section 486—Mark, if to be exclusive property of any body ; see 
Trade- mark Sse ‘xs 
, section 486—One trade mark, if an imitation of the other— 
Resemblance, nature of ; see Trade mark 





———, section 486—Question for consideration ; see Trade mark bie 
‘Plaint, amendment of, if good—Plaint as originally filed contained a 
prayer for a declaration as to illegality of patni sale—Subsequent appli- 
cation praying expressly to set aside the sale ; see Patni sale Li 
Possession of -entire property by a co-sharer-—Presumption of ouster ; see 
Co-sharer wie ac 
Presidency Small Cause Courts Act, section 31—Transmission order by 
Registrar of Smal] Causes Court is a judicial order ; see Execution sie 
~-—~, section 35—Registrar, if can make 
order regarding execution matters ; see Execution aa 
Presidency Towns Insolvency Act, 1909, section 17-—~Adjudication of 
heirs at law of the testator as insolvents~Unsecured creditor of the heirs 
at law of the testator, ifcan apply for revocation of the grant of 
probate ; see Probate ate 








, 1909, section 17, scope of-—Suit or 
other legal proceedings ; see Probate oe 
Presumption—Relation of landlord and tenant continues diler the decision 
in rent suit ; see Landlord and tenant 





mo m een en) 





ees 





-— of ouster— Possession of entire property by a co-sharer ; see 
Co-sharer ann eon 


Prior estate, if necessary to support conditional future gift-—-Bequest to 
existing person On happening of uncertain event—-No bequest of property 
to take effect immediately on testator’s death ; see Hindu law sai 

Privy, sanction to construct, under Old Act lapsed, if saved by section 2 of 
new Act of 1932 ; see Demolition order A re 

Probate—Revocation of—Unsecured creditor of testator’s heirs, if can apply 
for vrevocation—Testator’s heirs insoluvent—Indian Succession Act 
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PAGE. 
Probate—(Contd.) : 
(XXXIX of 1925), section 83(1)—Presidency Towns Insolvency Act 
(III of 1909), section 17—‘Fust cause’—Substantial defect in proceed- 
ing—General and Special citations—Omission to publish a copy of general 
citation—Delay in applying for probate—Acquiescence—Burden of 
proof. 

Per Curiam: An unsecured creditor of the heirs at law of the testator, 
whose case is that the probate was obtained in fraud of the creditors of 
the heirs at law of the testator, hasan interest in the estate of the 
deceased within the meaning of section 283 (1) (c) of the Indian Succes- 
sion Act, 1925, and has a right to intervene in the probate proceedings 
which were started after he had advanced money to testator’s heirs at | 
law and has, therefore, a right to apply for revocation of the grant of 
probate, and this right has not been taken away from him by reason of 
the adjudication of testor’s sons as insolvent: Section 17 of the _ 
Presidency Towns Insolvency Act, 1909, has no application to such 
proceeding. 


Per Mitter, F.: Only a real interest, however small, entitles a man to 
oppose a grant or to apply for revocation of a grant for just cause. 

It is not necessary that the person applying for revocation should have an 
interest in the estate of the deceased at the time of his death. It is 
sufficient if he acquires an interest subsequent but before the application 
for probate is made or may be even while the proceedings for probate 
are pending. 

Section 17 of the Presidency Towns Insolvency Act, 1909, contemplates 
direct proceedings against the insolvent. The suit or other legal pro- 
ceedings mentioned in the section means a suit or other legal proceeding 
against a third person to which the insolvent or the receiver in insol- 
vency is not a necessary party. The discharge of the insolvent has no 
effect on the creditor's right to proceed on with his application for 
revocation. By the discharge the debts of the insolvent incurred before 
adjudication are not extinguished or discharged. He is only absolved 
from persona! liability for these debts and retains in the absence of 
express directions to the contrary for his benefit what he acquires after 
discharge. 

Per Akram, F.: The expression “ commence any suit or other legal pro- 
ceeding ” in section 17 of the Presidency Towns Insolvency Act, 1909, 
relates toa suit ora proceeding by the creditor against the person or 
the property of the insolvent debtor. 

Per Mitler, F.: Ifa substantial defect in the proceedings be established 
by the applicant for revocation, the grant must be revoked and the person 
to whom probate had been granted must prove the will in the presence 
of the former. He, the propounder, must establish the will. If suspi- 
cions are raised in the mind of the Court he must remove those suspi- 
cions and satisfy the conscience of the Court that the will propounded 
by him was the will of the deceased. If, however, the applicant for 
revocation fails to prove substantia] defects in the proceedings he would 
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Probate—(Contd.) : 
be entitled to an order for revocation only if he proves affirmatively that 
the will is a forgery. 
For revoking a grant “just cause ” ds defined in section 263 of the Indian 


Succession Act, 1925. must be established, That is sine gua non. If | 


‘ust cause’ as defined there be established, the Court has a discretion, 
not an arbitrary one but one to be exercised judicially, to revoke 
the grant. 

The illustrations in section 263 of the Indian Succession Act, 1925, are not 
exhaustive, 

If the Court in its discretion issues a special citation, its non-service 
renders the proceeding defective in substance, and probate has to be 
revoked at the instance of non-cited party. Whether a defect is substan- 
tial or not, must be judged on the facts of each case, 

There is no difference in principle between a general and a special citation 
issued under section 283 (1) (c) of Indian Succession Act, 1925. . 

It would be a defect, but the defect would not be of substance, if the non- 
cited party had knowledge of the probate proceedings. If special circum- 
stances do not exist the grant must be revoked. - 

Delay in applying for revocation, which amounts to waiver or acquiescence, 
would be one such special circumstance. 

In the cases where such special circumstances exist and especially if the 
will had been proved in solemn form before, revocation would not be 
granted, 


Per Curiam : In the present case though there was omission to publish a 
copy of the general citation, the omission though a defect in procedure, 
was not a substantial one as the applicant is not prejudicially affected by 
the non-publication. 


Per Akram F.: An order to issue general and special citations is merely 
a discretionary one and it isnot obligatory upon the District Judge to 
issue citations under section 283 of the Indian Succession Act, 1925. 
The discretion cannot be exercised unless more than mere absence of 
citation is proved. 


The case of Musammat Ramanandi Kuer v, Musammat Kalawati Kuer 
shows how the onus of proof regarding the genuineness or otherwise of 
a will is affected by the citation not being properly served upon the 
person on whom,it had been issued under section 283 of the Indian 
Succession Act, 1925, but in the present case whether the creditor should 
have proved the will wasa forged document or the propounder of the 
will should have proved that it was a genuine one, is not of much 
importance as both the parties have adduced evidence relating to their 
respective cases, 


Per Mitter, F.: The will being a secret document there is nothing 
improbable if a testator expressly enjoins secrecy during his lifetime. 
Dinabandhu Roy Brajaraj Saha Firm v. Sarala Sundari 
Dassya ast ea 
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Probate, grant of, revocation of—Defect in proceeding, if a substantial one— 
Non-service of special citation—Non-cited party, keowledge of the 
proceeding ; see Probate one mee 

» Brant of, revocation of—‘Just cause’ as defined in section 263(1) of 

the Indian Succession Act, 1625, must be established—Discretion to be 


“es. 








exercised by Court—Discretion, a judicial one ; see Probate ... gi 
ian » Zrant of, revocation of—Non-existence of special circumstances— 
Defect in procedure ; see Probate / a aie 


, if to be revoked at the instance of non-cited party—Non-service of 
special citation issued by Court in its discretion—Substantial defect in 
proceeding——Indian Succession Act, 1925, Sec. 263—‘just cause’ ; 


“see Probate oe akak 
, revocation of grant of—Special circumstance—Delay in applying for 
revocation ; see Probate KA 


Procedure—Federal Court—Appeals to Privy Council—Only EET in 
substantial cases. 

Appeals from the Federal Court of India to the Privy Council should be 
admitted only in cases of real substance, 

Appeal was keld inadmissible on the ground that it arose only out of the 
construction of a very exceptional section of the Government of India 
Act, 1935 the question raising a technical point and one which would 
have no application in the future, Hari Ram Singh v. The King 
Emperor - be oes 

© mm vials in cases of sexual offences—Allegations of the affected 
girl not supported by any reliable corroborative evidence—Charge to 











jury ; see Sexual offence ss ove 
Proceedings for summary sale under Patni Regulation, when can be started; 
see Patni sale wee _ tes 
Property, if liable to be attached—Agreement to make wakf of the property 
-—~No wakf created ; see Transfer ve oe 
, what, can be dedicated by way of wakf—Property must belong to 
wakf at the time of dedication > see Transfer êh ies 
Provincial Insolvency Act, Secs, 12, 18, if convert an asire petition 
into plaint , see Insolvency ee os 
Me Kn, —, Sec, 53. decision ide operates as res judicata 
in a subsequent Civil Proceeding ; see Mahomedan Law | ... F 


Public Demands Recovery Act, Sec. 34—Time, when runs—Suit for 
declaration that the decision in section 105 B. T. A. void and inopera- 
tive—Certificate officer decided the point but the proceeding before him 
still pending , see Limitation sa aa 

Public Gambling Act, Sec. 6—'Common gaming house’—Prosecution, if 
can avail of Sec, 6 in the absence of expression ‘common gaming 
house’ ; see Gambling au ves 

Public Religious Institution—Mismanagement by Mahant in administration 
af property—Interference by Civil Court —Furisdiction to x erfere also 
with exercise by Mahant of spiritual duties—Code~of Civil Procedure 
(Act V of 1908), Section gz, 
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Public—(Conid.) : 
` The two capacities filled by the Mahant of a public religious charitable 
institution—namely those of its spiritual head and of administrator of 
its property are in peneral closely intermingled, and, where this is so, 
if it be found by the Court that the functionary, in the exercise of his 
duties, has put himself in a position in which the Court thinks that the 
obligations of this office in connection with the endowment can no 
longer be faithfully discharged without danger to the endowment, that 
is a sufficient ground for his removal from “both his’ offices if necessary. 
Section 92 of the Code of Civil Procedure must therefore be construed 
as conferring in suitable cases jurisdiction on Civil Courts to deal 
with the religious side of the ofice of Mahant. And in cases where 
the spiritual and administrative side of the Mahantship are in fact 
closely intermingled, even if the two capacities can be separated, the 
spiritual side being regarded purely as a dignity, the office is yet of 
such a nature that a suit- relating to it must fall within the purview of 
the explanation to Section 9 of the Code, as being a suit of a civil 
nature lying within the competence of a Civil Court, notwithstanding 
that the functions of the office are associated with religious rites or 
ceremonies. It may, however, be that me:e mismanagement or 
incapacity is, in the, case of certain high dignitaries, not ordinarily 
sufficient for their removal from the performance of their religious 
duties as distinct from their duties as managers of the properties of their 
institutions. Such matters are for the consideration of the Civil Court, 
which must necessarily enjoy a wide discretion to decide what form :0f 
punitive or ameliorative order will suit the requirements of the case, 
The jurisdiction of the Civil Court to decide questions of this kind is 
beyond dispute, Satish Chandra Giri v. Dharanidhar Singha 


Roy ee i I 
Receiver, interference with and obstruction to—Forcible taking of rents 
and profits for which 1 eceiver has been appointed ; see Receiver sis 409 


oe 





> interference with and obstruction to—Forcible taking possession 
of chattels in possession of receiver ; see Receiver asa ite 409 


——----——- appointed by Court—Interference with the work of such Receiver— 
Contempt of Court. 


A receiver was appointed in a suit for partition, by the Subordinate Judge. 
A part of the property consisted of publishing business and the peti 
tioner No. 1 and the opposite party were appointed joint publishers, 
The Court passed order forbidding them to appropriate any money for 
themselves and directed that the money realised should be made over 
tothe receiver. The opposite party demanded certain sum frem the 
receiver and on refusal by the latter, helped himself out of the funds 
which were in the office at the time : 

Held, that the act of the opposite party amounted to contempt of Court 
being an interference with and obstruction to the act of receiver. 

That under the circumstances of the case, the act did not amount to theft ; 
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- Receiver—(Contd.) : 
that if it had been a case of theft, the receiver would have instituted 
suitable proceedings. 

That as there was no other method of preventing the opposite party from 
interfering with the receiver and the defying of the orders of the Sub- 
ordinate Judge, it was necessary for High Court to take action. 

Per Khundkar, F: When receivers are appointed by a Court interference 
with them and obstruction to them will amount ta contempt of Court 
and the forcible taking of the rents and profits for which the receiver has 
been appointed or of chattels in his possession as receiver will amount to 


such interference and obstruction. Tridibesh Basu v. Jitendra 
Kumar Basu 


Record-of-rights, if evidence of title: see Landlord and tenant  _ i 

Registrar of Presidency Small Causes Court, if can make any order in res- 
pect of execution matters ; see Execution ya sa 

Register of rent suits, certifed copy of, if admissible in evidence ; see 
Rent 

Regulation VIII of i819, Secs. 2, 3, 8, 14 (1) & (2) : ise 

Rent—Judian Evidence Act (2 of 1872), sections 13, 21 (1) and 35—Certified 
copy of register of rent suits, if adnissible—Entry in suit register at 
the instance of a party tf can be used as admission against another who 
subsequently acquired his interest—Sale certificate, if an instrument of 
transfer and if admissible in evidence—Bengal Tenanzy Act (VIII of 
1885), section ISA. 

A certified copy from the register of rent suits containing various entries 

in a tabular form is admissible under section 35 of the Indian Evidence 
Act as written by a public servant in the discharge of public duties. But 
an entry in a suit register made in connection with a suit brought bya 
person against his tenant cannot be used as an admission against one who 
has subsequently acquired the interest of “such person under section 21 
sub-section (1) of the Evidence Act. 


ore 


A sale certificate is admissible in evidence under section 13 of the Evidence 
Act as a transaction by which the right to possession of a plot of land as 
constituting the tenancy was recognised. 


A Sale certificate is not an instrument of transfer by a tenant to attract the 


operation of section 13A of the Bengal Tenancy Act. Rani Basanta 
Kumari Dasi v. Jnanendra Nath Ghosh 





, enhancement of—Bengal Tenancy Act (VIII of 1885 as amended by 
Act XII B.C. of 1939), section 52, sub-section (1A)—Enquiry, if 
obligatory—Amending Act passed after disposal of a suit, if and when 
retrospective. 


Sub-section (1A) inserted in section 52 of the Bengal Tenancy Amendment 
Act, makes certain enquiries obligatory upon the Court, the result of 
which is to create a conclusive presumption that there has in fact been 
no increase in the area of the tenure in question. Without such enquiries 
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Rent—(Conid.) 
a claim for enhancement under section 52 of the Bengal Tenancy Act 
cannot be decreed. 

When an amending Act is passed by the legislature after the disposal 
of a suit by the trial Court but during the pendency of the appeal, 
the question whether it has retrospective effect, is always a question of 
construction : 4 

The language of section 3 of the Bengal Tenancy Amendment Act 
is intended clearly to have retrospective effect soas to affect pending 





suits. Nur Ahamed v. Rasik Chandra Mohajan a Sh 
suit—Title, question of ; see Injunction sigs ee 
———— suit, decision in where conclusive ; see Landlord and tenant ne 
suit, register of, certified copy of, if admissible in evidence ; see 





Rent gi S 
Res-judicata—Suit to determine the status of the institution—Previous 
decision on an application under section 3 of the Charitable and Reli- 
gious Trusts Act, directing the furnishing of accounts and other particu- 
lars in respect of an institution alleged to be subject to public trust— 
Party same; see Charity sive isa 
Restitution, application for, by reason of an Order of His Majesty in 
Council, is governed by Sch. I. Art. 181, Limitation Act; see Resti- 


tution ee Ka 





, application for, pursuant to an Order of His Majesty in Council 
—Civil Procedure Code (Act V of 1908), Section tag—Limitation for such 
application—Indian Limitation Act (1X of 1908), schedule I, Article 181, 
applicability of—Power of Court to direct restitution and duty to give 
restitution—Interest, when-can be allowed. 

An application for restitution under section 141 of the Code of Civil 
Procedure is not an application for execution of the decree of the final 
court of appeal. 

An application for restitution under section 144 of ‘the Code of Civil Porce- 
dure by reason of an Order of His Majesty in Council is governed by 
Article 181 of the first schedule of the Indian Limitation Act and not by 
Article 183 of the first schedule to the said Act. 

The power of a Court to direct restitution is inherent in the Court itself. It 
rests on the principle that a court of justice is under a duty to repair the 
injury done toa party by its act. 

The right of a party to have restitution and the duty of the court to give 
him restitution do not rest on the provisions of section 144 of the Code of 
Civil Procedure, which defines the procedure only in oneclass of cases 
requiring restitution by enacting that the application for restitution is to 
be made in the court of first instance The other part of the section 
gives the measure of restitution and empowers that court to determine 
the form and amount of restitution, 

Though ordinarily interest is a part of the normal relief given in restitu- 
tion, it is not proper to allow interest where it appeared that no direction 
for payment of interest was given in the Order of His Majesty in 
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Restitution—(Conid.) : 
Council: Birendra Nath Basu Thakur v. Surendra Kumar Basu 
Thakur D p 


, grant of—~Interest, if to be awarded—No direction for payment 
of interest in the Order of His Majesty in Council; sez Restitution Ses 
, tight of party toand duty of Court to grant restitution, if 
regulated by section 144 of the Code of Civil Procedure; see Res- 





<= — 


titution eee ae 

mm js ordered by Court under its inherent power; seg Restitution ... 

Restraining use of mark—Essential matter—Probability or otherwise of 
deception resulting from use complained of-—Question of fact; see Trade 
mark - sis i 

Revenue—Customs—Dispute between importer and customs authorities 
with regard to duty leviable—Appeal to Customs Collector dismissed— 
Appeal from that decision to Civil Court—Whether competent—Furisdic- 
tion—Sea Customs Act (VIII of 1878), sections 182, 188—Land Customs 
Act (XIX of 1924), section 9 schedule, 

Section 182 of-the Sea Customs Act, 1878, which among other provisions of 
the Act, is incorporated in the Land Customs Act, 1924 provides that. any 
questicn relating to confiscation; increased rates of duty, or penalty, shall 
be adjudged by among other person a Customs Collector. 

By section 188 any person deeming himself aggrieved by “any decision or 
order passed by an officer of Customs under this Act” may appeal. The 
section concludes with the provisions that, every order passed on appeal 
under this section shall subject to the power of revision conferred by 
section 191 be final.” 

The words, “any decision or Order passed under this Act” in section 188 
are all limited so as to refer-only to decisionsecr orders passed under sec- 
tion 182 notwithstanding that the proviso to section 188 in terms relates 
only to sush decisions and {those words‘therefore include a decision on the 
normal rate of duty applicable to any particular goods. 

The effect of the final words of section 188 is that an order made on appeal 
under that section operates to exclude the jurisdiction of the Civil Courts 
and it is accordingly immaterial whether the order appealed from is one 
made under section 182 or one relating to the normal rate of duty pay- 
able in a given case. a 

Importers having imported in British India a consignment of betel nuts, 
the Customs authorities levied duty on them or a tariff value. The 
importers appealed, contending that the goods should be assessed at 
a lower rate, namely as raw betel nuts subject to duty ad valorem. 
The Collector of Customs dismissed the appeal, the Government of 
India affirming his decision. The importers having brought an action 
against the Collector to recover that amount of duty which they alleged 
to have been unpaid : 

Heid, that the Civil Courts had no jurisdictian to entertain the suit. 

Qua@re, whether the importers would have been entitled to resort to the 
Civil Courts before appealing under section 188 or were ae the 
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Reventte—(Conid_) : 

right of appeal given by that section. ‘Ihe Secretary of State, re= 

presented by The Collector of South Arcot v. Mask & Co... 576 
— Income tax—~Bonds held by Indian Company—Interest payable in 

England—Uscd for purchase of plant in England—Plant sent to Com- 

pany in India for use in business—Whether interest “Received in British 

India”—Whether liable to tax—Indian Income Tax Act (XI of 1922), 

section 4. 

The Indian Income Tax Act only charges income with tax, and it so 
charges it whether it accrues or arises or is received in British India or 
is deemed so to arise,-accrue or be received by reason of being brought 
into British India. If, however, income arising or accruing outside 
British India is spent, or otherwise so dealt with that it ceases to be in- 
come instead of being brought into British India, it is not chargeable to 
tax under the Act merely because the community on which it has been 
spent Or into which it has been turned is subsequently brought into 
British India. That does not mean, however, that income received 
must be brought into India in the form in which it is received in 
order to be chargeable to tax. The Commissioner of Income-Tax, 
Bombay Presidency, Sind and Beluchistan v. The Ahmedabad 
Advance Mills Ltd. _ “ae a 156 


——Income tax—Deductions—Firm of money-lenders and cotton 
dealers—Deposit paid to oil company to secure agency for sales of oil 
products—De posit lost tirough insolvency of oil company-—-Whether loss 
deductiole in calculating profits of firm’s business as money-lenders and 
cotton dealers—Whether trading or capital loss—Indian Income Tax Act, 
(XI of 1922), section 10(2) (ix). 

By section 1¢(z) (ix) of the Indian Income Tax Act, 1922, in assessing 
the profits or gains of a business for purposes of tax, allowance may 
be made for any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of earning such profits or 
gains. ” - 

A firm of money -lenders and cotton and yarn dealers entered into an 
agreement with an oilcompany whereby they were to’ become agents 
for the sale in a certain territory of that company’s spirits and fuel oils. 
The agreement provided inter alia for the deposit by the firm with 
the oil company of Rs. 50,000, in consideration of their appointment 
as the company’s organising agents. The firm were to find suitable 
agents for the company and to return, to the extent of the Rs. 50,000 
deposited by them, deposits made by those agents. The firm were 
to guarantee all purchases by agents from tbe company in excess of 
the agents’ deposits, and to countersign all the agents’ orders for goods. 
The firm were to receive commissions at specified rates, and to pay from 
those commissions the commission due to agents. The firm might 
canvass for orders for spirit and oil, but might only effect sales through 
the selling agents. The firm having paid the deposit of Rs. 50,000, 
the oil company became insolvent ata time when the firm had only 
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Revenue—/(Contd.) : 
recovered Rs. 10,500 by way of deposits from agents. Ona claim by 
the firm to deduct that lossof Rs. 39,500 in computing the profits of 
their business for the material year of assessment : 


Held, that as (i) the firm were, by their agreement with the Oil Company, 
~ entering into a business different in character from that of money- 
lenders and dealers in cotton and the loss in question had been incurred 
in relation to that business with the oil company. 
And as (ii) the det osit was, although in one sense a loan to the company, 
yet not a loan in the ordinary course of the firm’s money-lending busi- 
ness but a sum paid for the purpose of securing an enduring benefit of 
an enduring nature, the loss in question could not be deducted in assess- 
ing the profits of the firm’s ordinary business, 
- Decision of the High Court reversed. The Commissioner of Incomes 
Tax, Central and United Provinces, Lucknow v. Messrs. 
Motiram Nandram Gas ei 161 
-——-— Officer, order of, passed in a preceeding under section 26G of the 

Bengal Tenancy Act, if can be revised by High Court , see Revision... 255 
Revenue sale—Sale of share stopped under section 14 of Bengal Revenue 

Sale Law (Act XI of 1859)--Co-sharers, severally paying the arrear of 

, revenue within ten days at diferent dates—Purchase of co-sharer when 
completed—Declaration of Collector, an offer—Ten days, if extended by 
the intervening of heliday—Bengal Revenue Sale Law, section 33, appli- 
cability of. 

Separate account NO, 3 of estate No. 395 was after the usual preliminaries 
put up for sale by the Collector on the 23rd September, 1935 and there 
being no bidder, he proceeded under section 14 of the Bengal Revenue 
Sale Law, 1859, stopping the sane and declaring that the entire estate 
would be pat up for sale unless “the other.recorded sharer or sharers, 

Or One Or more of them, shall within 10 days purchase the share in arrear 
by paying to the Provincial Government the whole arrear due from such 
share.” The plaintiff being the proprietor of one separate account of 
the estate deposited the full amount on the 25th September, defendant 
No. 3 being owner of another such account deposited the full amount on 
the 25th September, and defendant No.1 and defendant No. 2 also 
holders of separate accounts each deposited the full amount on the 14th 
October, being the opening day after the Puja vacation. The vacation 
lasted from the 1st to the 12th October, the 13th being a Sunday, The 
Collector gave a certificate, as required by section 14, in the names of 
the four proprietor sharers for joint ownership of the purchased share, 
each having an eqnal interest. The plaintiff brought the suit fora 
declaration that he was the sixteen annas purchaser of the separate 
account No. 393-3, for a declaration that the defendants had no right or 
no right had accrued to them therein, and that, if necessary, orders 
might be passed setting aside the auction sale in respect of that share 
made by the Collector in favour of the defendants; there was also a 
prayer for injunction ‘and recovery of possession and finally a prayer for a 
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Revenue sale—(Cenid,) : 
declaration that if it were held that the other defendants had purchased 
any interest on account of the deposit of money by them, then they 
were not entitled to more than a share in proportion to their interest in 
the parent estate : 

Held, that the plaintiff was the full (sixteen annas) purchaser of the 
separate account under section 14 of the Bengal Revenue Sale Law, 
1859, by his deposit of the full amount cn the 25th September, 1935 
and that the subsequent deposits by the other sharers (i. e., by defen- 
dants) gave them no interest, the sale being complete on the 25th 
September. (the declaration by the Collector under section 14 was to ke 
considered as an offer). 

Held also. that the suit -was maintainable in the Civil Court, section 33 of 
the Bengal Revenue Sale Law, 1859, was no bar. 

That, if section 33 of the Bengal Revenue Sale Law, 1859 be applicatte, 
the plaintiff complied with its requirements as to proof of substantial 
injury and also admittedly as to raising the particular grour 1 of 
irregularity in his appeal to the Commissioner and that he sustained 
substantial injury by reason of the irregularity complained of. 

Per Roxburgh, F.: The tef days period in section 14 of the Bengal 
Revenue Sale Law, 1859 was extended till the re-opening day. 

Obiter: If sharers who cannot pay the full amount of the arrear wish lo 
join with other sharers in the purchase they should do so be! are coming 
to pay in the amount of the arrear and they should themsctycs express 
at the time of purchase the respective shares so jointly purchased, 
Kamal Krishna Mandal v. Hemendra Krishna Singh ve 

Revision—Revenue Officer, order of—Proceeding under section 26G of the 
Bengal Tenancy Act (Act VIII of 1885 as amended by Act VI of 1938)— 
Code of Civil Procedure (Act V of 1908), section 115. 

The order of a Revenue Officer passed in a proceeding under section 26G 
of the BengaleTenancy Act, cannot be interfered with in revision by the 
High Court under section 115 of the Code of Civil Procedure : 

Even if it be conceded’ that a Revenue Officer in the discharge of his 
judicial duties is a Court within the meaning of section 115, he is 
nota Court Subordinate to the High Court, and as such the latter 
cannot exercise a jurisdiction in respect of an order made by such 
officer. Gostha Behari Gorain v. Chandra Bhusan Sarkar 

Revocation of grant of probate—Defect in proceeding, if a substantial one 


~~Non-service of special citation—-Non-cited party, knowledge of the 
proceeding ; see Probate 


eat 


of grant’ of probate—Delay in applying for oation~ Syeda 
circumstance ; see Probate 


oat 


of grant ‘of probate—‘Just Cause’ as defined in section 263 (1) 
of the Indian Succession Act, 1925, must be established—Discretion 
to be exercised by Court-—Discretion, a judicial one ; see Probate 

of grant of probate—Non-existence of special circumstances— 
Defect in procedure ; see Probate 
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Revocation of grani of probate, application for, by the unsecured creditor of 
the heirs at law of the testator—lnterest, nature of—Person applying, if 
to have interest in the estate of the deceased at the time of death— 
Interest subsequently acquired ; see Probate ses or 

Right of, nature of, passage over a narrcw strip of land; see Easement 

of party to have restitution and the duty of Court to give him restitu- 





tion do not rest on the provisions of section 144 of the Cede of Civil 


Procedure ; see Restitution Ss i 
——-— of retention of husband’s property in lieu of dower, when can be 


exercised ; see Mahomedan Law a se 
meee Of successor-in-interest of real owner, how determined; see Bena- 
midar re ve 
- to transfer, assertion of—Permanent lease ; see Lease is a 





Sale, execution, if to be set aside—Holding of sale by Nazir ne Namaz 
recess ; see Execution sale 
, if can be held by Nazir, when the presiding Judge is not sitting in ie 
Court room ; see Execution sale ie vis 
saman certificate——-Misdescription, effect of see Suit for possession ... 64 
-=-= of patni taluk, if can be upheld—Application under section 8 of Patni 

Regulation not made by or on behalf of Zemindar—Substantial defect ; 

see Patni sale sh 
Sanction—Sanction of Local Government, if necessa) Deni settlement 

board, member of—lIllegal gratification, charge for taking of—Code of 


Criminal Procedure (Act V of 1898), Section 197 (1). 


Members of the debt settlement board were accused of receiving bribes in 
order that they might show improper favour towards a party appearing 
before the board : 

Held, that no sanction of the Local Government under section 197(1) of the 
Criminal Procedure Code, 1898 was necessary as they could not be said 
to be accused of an offence alleged to have been committed by them 
while acting-or purporting to act in the discharge of their official duties, 





Khurshed Ahmed v. Amanulla \ er zi 
of Local Government, if necessary~-Member of Debt Settlement 
Board, accused of receiving bribe , see Sanction ie 


to construct privy under Old Act lapsed, if saved by section 2 of new 

Act of 1932 ; see Demolition order sais ere 

Sea Customs Act, 1878, Sec. 182, provision of ; see Revenue... jee 

, Sec, 188— Any decision or order passed under 

this Aet”, if includesa decision on the normal‘rate of duty applicable to 
any particular goods ; see Revenue ae 

, Sec, 188—Order made on appeal excludes the 





ww 














jurisdiction of Civil Court ; : see Revenue a wi 
Search warrant executed by different officer, if illegal—Gaming house; see 
Gambling se re 


Sentence—Servant acting under direct order of his master ; see Jury trial... 
Saxual offence--Ofence, sexual—Girl’s testimony—No sufficient corrobora- 
tion—Charge to jury, how to be given. 
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Sexual offence—(Conid.) : 

In trials of cases of sexual offences when the allegations of the affected 
girl are not supported by any reliable corroborative evidence, it is the 
duty of the Judge toclearly point out to the jury during charge as to 
whether the girl’s evidence should be accepted without corroboration, 
whether there was corroboration, what kind of corroboration it was and 
whether it was a corroboration as was necessary with regard to the 
offence itself which implicated the accused. Taser Pramanik v. The 
Emperor . xe 

Shebaitchalao, chief, or Daloi, appointment of, if based on ancient custom, 
and if extends to four families of Kamakhya temple ; see Custom ane 

Shebaitship, right of—Deity, if necessary party į see Suit for declaration of 
title 

Specific performance of contract—-Re-Instatement in Cie Da 
from service, illegally made ; see Suit, maintainability of 

Statute, construction of—Repeal of ` section pending proceedings ; see 
Construction ae 

- ——, construction of—Words of surplusage, when can be rejected ; 
Crop basis 

Step in aid of execution, application to take—Application for execution deed 
not be pending at the time ; see Executioz sas a 

Sub=lessee, permanent, if can be ejected in execution of decree against his 
lessor—Sub-lessee no party to decree ; see Lease ee his 

Subrogation—Mortgage of four properties by four successive instruments— 
New sum advanced, expressed to be charged also on the property or 
properties previously mortgaged and each new property mortgaged 
expressed to be charged also with the sums previously advanced—Pay- 
ment of first three sums with money advanced to the mortgagor bya 
registered deed—Deed providing subrogation on payment of all four 
‘mortgages—Refusal to pay the fourth mortgage—Money due on fourth 
mortgage was not due ; see Mortgage “es 

, equitable sieht of, is recognised in India ; see TRT 

Suit, ifa rent suit—-Contract between zemindar and puta di onni to 





pay revenue and cesses in the Collectorate on behalf of zemindar and 
balance to be paid to zemindar as Munafa—Failure of putnidar in pay- 
ing to the Collectorate—Suit to recover the sum together with costs 
incurred in making the deposits of revenue and cess to the Collectorate ; 
see Suit, nature of see a 

——, if premature—Suit for declaration that the decision in section 105, 
Bengal Tenancy Act void and inoperative—Certificate officer decided the 
point but the proceeding before him still pending ; see Limitation T 

——, maintainability of—Ex parte decision under section 105 of Bengal 
Tenancy Act (VIL of 1885)—Niskar right. 

An ex parte decision under section 105 of the Bengal Tenancy Act based 
on the Revenue Survey Khatians in which the lands are shown as 
liable to payment of rent, does not bar a tenant under section 1C9 from 
subsequently suing for a declaration of Niskar title, 
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Suit—(Conid.) : 

In a suit by a tenant fora declaration of his Niskar right in the suit lands 
and for a declaration that he was not bound by certain decrees in cases 
relating tothe lands under section 105 of the Bengal Tenancy Act in 
which fair and equitable rent was fixed for him: | 

Held, that he was not entitled toa declaration that the order passed under 
section 105 was not binding upon him, as that wasa matter which was 
the subject of the application before the revenue officer. Mahammed 

r Rahui Amin v. Dinabandhu Barni sii si 

-——, maintainability of—Service, dismissal from—Dismissal illegally made— 
Sutt for declaration against Government, if lies—Plaintif, if entitled 
to damages—Civil Court, if can enquire into the decision of departmental 
authorities. 

The plaintiff respondent was a clerk employed in the Police Department 
and at the time when his cause of action arose he was serving in the 
office of the Superintendent of Police. Asa result of an inspection he 
was dismissed by the Superintendent of Police, though he was appointed 
by the Deputy Inspector-General. The dismissal was made in contra- 
vention of the Government of India Act, 19:9. He instituted the present 
suit to obtain a declaration against Government to the effect that he 
had been improperly dismissed and was fit to be reinstated and for 
damages : 

Held, that it was not open to a Civil Court to enquire whether the actual 
decision of the departmental authorities was in fact a good decision. 

That the plaintiff was not entitled to damages, as he was serving during 
His Majesty’s pleasure. 

The plaintiff could not claim specific performance of the contract of service. 
The declaration will not enable him to get reinstatement. 

Though a Civil Court may.givea declaration, a mere declaration to the 
effect that the plaintiffs dismissal was illegal will not serve any useful 


purpose. Province of Bengal v. Bhupendra Kumar Roy 
Chowdhury 


——, nature of—Rent or money suit—Siuii for realisation of a sum due under . 


a atni, 

A putni lease contained a term to the effect that the putnidars were to pay 
revenue and cesses in the Collectorate on behalf of the zemindars and 
the balance to be paid to the zemindars as munafa. The putnidars-not 
only failed to pay the munafa but failed to deposit the revenue and cess 
which the zemindars themselves paid. Proceedings were thereupcn taken 
under the Putni Regulation and the Putni was brought to sale under 
the Regulation anda portion of the sum due was realised. A suit was 
then instituted for the recovery of the balance which was decreed and 
satisfied in full. The Putni sale was set aside and the zemindars were 
deprived of the sum they previously realised by the sale, A suit was 
instituted to recover the sum together with costs incurred by the plaintiff 
in making: the deposits of revenue and cess in the Collectorate ; 

Held, that the suit was nota rent suit buta suit to recover the unpaid 


~ 


PAGE. 


104 


95 


Vou..71.| INDEX OF CASES. 671 


PAGE. 
. Suit—(Conitd) : 
balance on an agreed account which included items which could not be- 
recovered in a rent suit, The plaintiff elected to bring a suit for the full 
amount of the claim instead of having arent decree for lesser amount. 
Sailendra Nath Ghosh v. Trustees to the Estate of Late Babu 
Mati Lal Mallick re size 429 
——, valuation of—Value of subject matter of suit—Suit for declaration firstly 
that the certificate was not duly filed and was null and void, and 
secondly, if duly filed, then a decree for cancelling or modifying the said 
certificate ; see Court-fee ee OR 203 
-—— by legal representative of the trustee against cestui gue trust to enforce 
the right of indemnity of the deceased trustee—-Procedure ; see Svit for 


money eee oes 215 
—— for account by cestui gue trust against trustee—Cestut gue trust claiming 

money—Trustee’s relief ; see Suit for money i wee 215 
—— for account by cestui gue trust against trustee—Trustee’s relief ; see Suit 

for money ROR a 215 


—— for declaration of title—Deity, when a necessary party—Shebaitship, if 
property—Gift by a Hindu, if valid without registration—Transfer of 
Property Act (Act IV of 1882), section 123-—-Ante-nuptial agreement, if 
creates title by itself—Part performance, doctrine of, applicability of. 

In cases where the interests Of a deity are likely to suffer it is absolutely 
necessary that the deity should be added asa party to a suit and should 
be represented by perfectiy disinterested persons : 

Where the properties are found to belong to the deity and the plaintiff 
wants to establish her title as shebait along with the defendant and 
recover possession of the lands as such, the deity’s title is not disputed 
by either side and the whole controversy centres round the point as to 
whether the plaintiff has succeeded in establishing her rights to the 
shebaitship as one of the heirs of her father : 

Held, that as the interests of the deity are not likely to be affected in any 
possible way as a result of the decision, the deity is not a necessary 
party to such a suit. 

Where the said properties are possessed and controlled not by all the 
shebaits, but by the plaintiff’s father and the other shebaits have never 
asserted any right or title as shebaits to these properties or had any 
control over the income of them for the purpose of defraying the 
expenses of the Sheba and Puja of the Idol : 

‘Held, that the co-shebaits are not necessary parties, as the suit isnot | 
instituted on behalf of the deity but simply to establish=her title and 
right as shebait. 

After the passing of Transfer of Property Act, 1582, a gift of immovable 
property and the shebaiti right by a Hindu can only be made by a 
registered instrument and oral gift even though accompanied with 
possession, is not valid and cannot confer a valid title. 

An ante-nuptial agreement by a Hindu father in favour of his maiden 
daughter promising to transfer his properties absolutely to such daughter 
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Suit—(Contd.) : ` 

on consideration of her marrying one H who would remain in the family 
as ghar-jamai would not by itself create title in the maiden daughter. 

There could not be any valid agreement between father and his minor 
daughter, which could be recognised as binding in law. 

The English doctrine of part performance is not available in India by way 
of defence to a suit for ejectment except under the provisions of 
section 53A of the Transfer of Property Act and in cases in which that 
section is applicable. 

To invite the application of the doctrine of part performance as laid down 
in Walsh v. Lansdale, it is necessary to prove that there wasa valid 
contract in pursuance of which possession was taken and the agreement 
was also of such a description that it was capable of being specifically 
enforced at a time when the subsequent suit for Loe came to be 
determined. Hari Pada Mukherjee v. Elokeshi Debi . = 14 
for money—Indian Succession Act (XXXIX of 1925), section 214, ree 
of— Succession’ excludes cases based on sturvivorship—Holder of Letters 
of Administration, not an heir—Court before whom claim to debt is made, 
if entitled to question the validity af grant. 

The word “succession” in section 214 of the Indian Succession Act, has 
been inserted to except the case where} the claim to be entitled to the 
effects of a deceased is based on survivorship. It is not concerned with 
the question whether the person claiming and holding one of the 
catalogue of documents set forth in section 214 is an heir of the deceased 
or not, 

The purpose of section 2:4 of the Indian Succession Act, is that no debt 
to a deceased person can be recovered through Court except by a holder 
of one of the documents specified, the only exceptions being either 
where the claim is mide on survivorship or where it relates to rent, 
revenue or profits piyable in respect of land used for agricultural 





purposes. 

The mere fact that the holder of a Letters of Administration is not an heir‘ 
to the estate of the deceased does not render the grant invalid, even 
on the assumption that the Court before whom the claim for the debt is 
“made can inyestigate the question of the validity of the grant. 

Dubitante: Whether a Court trying a claim based ðn a grant of Letters 
of Administration is entitled to go behind the grant. Kissenlal 
Malpani v. Tilak Chandra Bora aus 57 

Suit for money —Trust deed by debtors for payment of debts—Trustee not 
rendering accounts while alive—Possession of some pledged ornaments 
after redempiion—Criminal cases including some relating to non-com- 
poundible afences—Iniervention of the District Magistrate—Compro- 
mise—Memora ndum of agreement, if valid—Indian Contract Act (TX 

‘of 1872), section 23—Stifiing of non-contpoundable criminal offence— 
Question of negligence or wilful default—Suit, whether in form and 
subst tice a suit for accasunts—Liability for accounts—Question of onns— - 
Assets in the hands of the legal representative of the trustee—Direction 
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Pass, 
Suit for money—(Conid): 
to the commissioner to ascertain the value of the ornaments—-Section 11, 
Specific Relief Act (I of 1877)-—Section 75, order 20, rule 10 and order 
21 rule 31, Civil Procedure Code (Act V of 1908). 


It is not proper for the District Magistrate or the Sub-Divisional Magistrate 
to take much interest in the matter of compiomise when criminal cases 
involving serious charges were pending in their Courts. 

Where a memorandum of agreement provided inter alia that the criminal 
cases then pending between the parties including the criminal appeals 
were to be “all withdrawn, dropped and compromised,” and it was found 
out that some of the cases related to non-compoundable offences : 

Held, that the said agreement was an illegal one in view of the provisions 
of section 23 of the Indian Contract Act,-1872, as being opposed to 
public policy. 

An act may involve a person ina civil and criminal liability for a non- 
compoundable offence, the liability depending on proof. The mere fact 
that an agreement may be made with regard to the civil liability while 
a possibility of prosecution criminally is existing will not render the 
agreement void. 

But if the agreement is made and part of the consideration for it on the 
side of the aggrieved party is an agreement not to prosecate criminally 
then the agreement is void, 

If the agreement as to the civil liability changes the nature or the extent 
of the original civil liability, for example if the guarantee of a surety is 
introduced or if the liability is changed froma personal one toa mort- 
gage security, this will strongly indicate that the agreement is not 
merely in settlement of the original civil liability bat made upon pressure 
and in return for an agreement not to prosecute, The additional 
advantage so conferred cannot be enforced in law but the parties can 
‘all back upon the original civil liability and enforce it. This distinction 
isa fundamental one and would with greater reason apply where the 
original civil liability is wholly unconnected with the act which is made 
the foundation of the criminal offence, 

If therefore the main consideration of the memorandum of agreement was 
wholly or in part, the withdrawal of the non-compoundable cases then 
pending, as was the case here, the agreement was void and must be 
totally ignored and the parties would in law be relegated to the position 
they occupied before the said memorandum was executed, and whatever 
rights they then had would remain intact and could be enforced subject to 
the law of limitation. 

Whether the consideration of the memorandum of agreement was the 
settlement of the pending criminal case or not is to be decided not with 
reference to its terms alone but to the whole evidence being thoroughly 
examined, a ae 

Quære :—Some of the fundamental duties of a trustee are to get in the 
trust property and to manage the trust and exercise his powers also as 
a prudent man of business. He must exercise his discretion in a bona i 
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fide and intelligent manner. It is doubtful whether those duties can 

be abrogated or minimised by an agreement between the creator of the 

trusts and the trustees. Those duties are the duties which a trustee 

owes to the cestui que trust and the unwarranted exercise of his powers 

and discretions would affect them, who may be, and ordinarily are, per- 

sons other than the creator of the trust. 

Though the terms of trust deed absolving trustee {rom liability, a trustee 
is liable for the effects of acts negligently done or negligent omissions or 
wilful defaults. 

The loss caused by such acts and omissions by the trustee must be made 
good from his assets in the hands of his legal representative. The cause 
of action survived as the loss would be the result nat of a mere tort com- 
mitted by the trustee but of the breach of a fiduciary relation, of a failure 
to perform a duty. 

Obiter: A trustee is bound to account to his cestui gue trust. The 
burden of rendering account is entirely upon him, He must explain 
questioned items and must be ready to support each and every item 
with proper vouchers, If he had spent money ‘out of his own pocket he 
is entitled to be indemnified, if he can prove that it had been spent in 
the administration of the trust, Ordinarily he has a charge on the trust 
property for the money so spent, but in special cases where he had spent 
at the express or implied request of the cestui que trust he can also 
recover it from the latter personally. 

A suit for account can be brought by cestui gue trust against the -trustee. 
But where his case is that money is due to him, the trustee can as 
plaintiff ask the Court to take accounts, and to have a decree.for such 
balance as may be found due to him, for otherwise he would be without 
remedy if the cestue gue trust does not choose to file a suit for accounts. 
If a suit for account is, however, brought by the cestui que trust against 
the trustee, the latter can get a decree for payment in that very suit if 
he is in surplusage. In the Courts of Equity in England the decree is 
given in favour of the defendant trustee on the principle that by bringing 
such a suit the cestui gue trust submits by implication to have a decree 
for payment made against him and in favour of the trustee, if the 
balance turns in favour of the latter. In some decisions in India the 
principle of avoidance of multiplicity of suits has been invoked, Both 
these principles should be kept in deciding the point. 

With regard to the liability of the heir or legal representative of a trustee 
to account : y l 

Held ;—The heir or legal representative of the trustee is under no liability 
to account to the cestui gue trust, because of want of privity, although 
he is bound to make good the loss out of the assets he receives. A 
cestui que trust is entitled to follow the trust property, whatever shape 
or form it takes in the hands of a volunteer, and the heir or legal 
representative of the deceased trustee stands in the position of a 
voluńteer, This is true also even if the trust property is money, provided 
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it can be traced. If the trustee has mixed his own money with trust 
money and keeps the mixed funds himself or hands it over to a volunteer 
the cestui que trust will have charge over the entire fund for so much as 
represents the trust money. The taking of account in such cases is 
only necessary for ascertaining the exact amount of the trust money 
which was mixed up with the personal funds of the trustee. It comes to 
this therefore that a suit to have an account against the legal represen- 
tative of a dead trustee is in essence a suit for recovery of the trust fund, 
the accounting being necessary to ascertain the amount representing 
the said fund, so that it may be charged on the assets received by the 

legal representative, such assets being in substance what were called the 
mixed fund. So the theory of an implied undertaking by the cestui 
que trust as in a suit for account against the trustee, which is the main 
foundation of a decree in the latter's favour when in surplusage, can have 
no application here. 


Not only the cestui gue trust but the trustee can file a bill for account, 
Whether the trustee is the plaintiff or the defendant, in sucha suit the 
burden is always on him to establish the items of account. The net 
balance either in favour of or against the trustee, as the case may be, 
would be the same in both the suits. But when a suit is brought by 
the cestui que trust against the legal representative of a trustee, the 
barden is on the plaintiff. He will have to establish what was the 
surplus which was in the hands of his trustee, The defendant is under 
no obligation to explain or establish any item of account. All items 
of receipts and expenditure appearing in the trust accounts must prima 
facie be taken as correct unless proved by the cestui que trust to be 
otherwise. In a suit however instituted by the legal representative of 
the trustee against the cestui gue trust to enforce the right of indemnity 
of the deceased trustee, he must show that the amount spent from the 
private funds of the trustee was spent for the trusts. Where the 
ascertainment of the amount would depend upon taking accounts he 
must prove that the trust fund was in deficit and the said deficit was 
made up from the personal funds of the trustee. He must therefore 
satisfactorily explain the questioned items of rights of receipts and 
expenditure. The difference in the burden in the two cases may produce 

. different results. Multiplicity of suits cannot accordingly be avoided, 
The theory of implied undertaking by the cestui que trust, as in a suit 
for account against the trustee, to pay the balance, if any, found due to 
the trustee, cannot be imported. 

In this case if the representative of the trustee i. e, defendant had pleaded 
equitable set off he might have been entitled to get a decree, but in that 
case he would have had to shoulder the burden, which he had expressly 
declined to shoulder. 

Section 75 of the Code of Civil Procedure does not authorise the Court to 
issue a commission to ascertain the value of movables, When a person 
held the ornaments and other movables as atrustee, the cestuz gue trust 
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is entitled to recover them back i# specie under section 11 of the Specific 
Relief Act. The decree ought to bea decree for delivery of movables 
enforceable under order 21, rule 31, Civil Procedure Code, but in accor- 
dance with order 20, rule 10 of that Code the decree has to state the 
amount of money to be paid by the trustee asan alternative if delivery 
cannot be had. Where the plaintiffs have valued the amount in the plaint 
for the purpose of court-fee they cannot have a sum exceeding the 
same fixed in terms of order 20, rule 10 for a relief for possession 
of movables. The Court Fees Act does not allow tentative 
valuation, 

In this case a decree would be passed for delivery to the original plaintiffs 
of their one-third share of the movables and ornaments specified in the 


plaint. If the representative of the trustee (defendant No, 1) does not 


or is unable to deliver the same, the said plaintiffs would be entitled to 
realise the amount stated in the plaint, viz, Rs. 2200 (as valued for the 


purpose of court-fee) in the manner provided for in order 21, rule 31 of ° 


the Code of Civil Procedure. But in case the said defendant delivers 
to the said plaintiffs only some of the ornaments and fails to deliver 
the rest which would go to make up the plaintiffs’ share in the orna- 
meats and movables specified in the plaint, then the executing Court. 
will fix the amount of compensation for what may not be delivered in 
terms Of order 21, rule 31(2) of the Code of Civil Procedure. Maharaja 
Sris Chandra Nandy 7. Supravat Chandra iv on 
-——for possession~~Pur chaser of non-transferable holding—Landlord, if to 
recognise——Marfaidar—Recognition by landlord—Mother succeeding as 
heir ts her sou—Subsequeni—Adoption, effect of—Rents: it—Adopted 
son, if a necessary party—Sale certificate—Misdescription. 

A landlord is not bound to recognise a purchaser in a private sale of a non- 
transferable holding. 

The word Marfatdar is not conclusive and a Court can ona consideration 
of the entire evidence come to the conclusion that there was recognition 
establishing a relationship of landlord and tenant between the parties, 

An adopted son divests the adoptive mother of the estate which she in- 
herited from her son. 

A landlord is bound to recognise an adopted son, who became the heir of 
Original tenant, asa tenant in-respect of the non-transferable holding 
and the adopted son ought to have been made a party in the rent suit, 
if the decree-was to have the effect of a rent decree, 

If there is in the sale certificate any adequate description available which 
enables the Court to identify the land with convenient certainty, the 
Court will ignore any other misdescription asa surplusage. Hamed 
Gazi v. Sadat Ali Sikdar 6 as 

m for setting aside of certificate sale—Secretary of State not a party— 
Fraud established—-Proper order to be made ;- see Certificate sale ws 

kan to have an account against the legal rspresentative of a dead trustee, 
nature of ; see Suit for money 5 eee Sis 
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Suits, if pending—Suits filed by co-sharers referred to arbitration—Arbitra- 
tors submitted their award—Court directed the award to be made part 
of the decree—Decree not drawn up as necessary stamps not filed; see 


Arbitration sai as 
Survivorship—Two or more females inheriting froma male jointly—Death 
of one of them— Hindu Law—Dayabhaga family; see Execution sas 


Testator espressly enjoining secrecy during his lifetime ; see Probate 

Testator’s directions to regulate the devolution of his property, will not fail 
if the heir takes any interest immediately upon his (testator’s) death ; see 
Hindu Law va oe 

Trade mark, counterfeit of—Indian Penal Code (Act XLV of 1860), 
Sections 109 486—Questions for consideration in ccunterfeit trade 
marks—Conviction under main charge—Further conviction for abetmeitt, 
if warranted, 

Labels associated with the goods of a person in the market and used by 
him for a period of about six years would be ‘trade mark’ within the 
meaning Of section 478 of the Indian Penal Code. l 

It is not necessary for the purposes of section 486 of the Indian Penal 
Code that the mark in question should be the exclusive property of any 
body. 

With reference to the provisions of section 486 of the Indian Penal Code, 
the only question for consideration is whether the mark in question has 
come to be identified with the merchandise of the person using the 
mark as to be regarded asa distinctive mark to denote that particular 
-merchandise. 

To prove one trade mark as an imitation of the other, it is not necessary 
that there should be a resemblance in every case. It is -sufficient if the 
resemblances are of sucha nature as to be calculated to mislead an 
unwary purchaser, 

The mere fact that labels more or less similar to that of the complainant 
are used by others for the purpose of marking packets of Biris which are 
not the manufacture of the complainant is no answer to the charge made 
against the petitioners (accused), 

When an accused has been convicted on the main charge under section 4&6 
of the Indian Penal-Code, a further prosecution for abetment under sec- 
tion 109 of the Indian Penal Ccde is unwarranted. Sri Narayan v. 
Mohammad Abu Saleh e? ass 

—Picture of elephant used by plaintiffs on cigarettes and 
tebacco—Sinilar picture used by defendants as chewing tobacco— 
Likelihood of deception of public—Question of act in each case—Evidence, 
necessary. 

If a manufacturer of a special kind of smoking tobacco under a trade 
mark seeks to restrain the use of that mark as for example cigars ‘or 
chewing tobacco, the vital matter is the probability or otherwise of 
deception resulting fromthe use complained of, and it is a question of 
fact in each case. It isnota sound test for the Court to compare the 
plaintiff’s and the defendant’s marks side by side, since a purchaser will 
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rarely have the two marks before him when he makes his purchase, and 
in spite of many differences there may be an element of similarity 
sufficient to cause deception, It isnot an answer to the claim of a 
plaintiff trader who has established a trade mark for a defendant trader 
to say that, apart from the mark, his labels or containers are very 
different from those of the plaintiff. Differences in the form in which 
products are put up are however not immaterial, for they must inevit- 
ably form an element in considering the question of the probability of 
deception through the use of the mark. 

The plaintiffs were the manufacturers of tobacco and cigarettes which 

"they marketted under a trade mark the distinguishing «feature of 
which was an elephant and in which they had acquired proprietory rights 
in respect of their cigarettes and tobacco. The plaintiff's tobacco was 
well known in India and asked for by members of the public under such 
names as “ Elephant mark tobacco”. The cigarettes made known as 
“ Elephant” cigarettes ”. The defendant sold chewing tobacco in tins 
also designated by an elephant although different, in colour, The 
defendant’s containers were unlike those of the plaintiffs. The plaintiffs 
contended that, having regard to their reputation as makers of smoking 
tobacco in India, the public would think that the defendant’s chewing 
tobacco was a product manufactured by them, No evidence of actual 
deception of the public was tendered by the plaintiffs, nor any evidence 
by a member of the public that he would be deceived : 

Held, that the question whether or not the defendant’s use of his mark 
would be likely to deceive the public into thinking that his chewing 
tobacco was manufactured by the plaintiffs was one of fact on which 
evidence was essential being different question from that whether one 
mark or name was a colourable imitation of another in considering 
which the Judge had before him the necessary material for his decision 
and that in the complete absence of evidence on that question the 
plaintiffs had failed to make out a case pending against the defendant. 
Thomas Bear & Sons (India) Limited v, Prayag Narain sa 511 

Trade mark, restraining use of—Essential matter—Probability or otherwise of 
deception resulting from use complained of—Question of fact— 
Differences of form ; ree Trade mark he ais Sit 

Transaction, interpretation of—Ingenious fiction ; see Transfer ... eee 432 

Transfer—Setting aside of—Provincial Insolvency Act (Central Act V of 
1929), sections 4, 53-—~Agreement, construction of—Will—Gift—Maho- 
medan Law~Gift in futuro—Transaction, interpretation of—Contract 
to make ‘suitable wakf —Wakf, creation of—Ultimate gift—Voluntary 
transaction—Bona fide transaction, 

After settling all his properties under the Bengal Settled Estates Act, 
A wanted to revoke and make wakf. For that end he applied for 
revocation of the settlement to the Government of Bengal, to which his 
son B opposed, At the intercession of friend of the parties, a memo- 
randum of agreement was drawn up. A joint petition fo: compromise 
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containing this agreement was put in and the Government of Bengal 
gave effect to this joint petition andthe settlement was cancelled. By 
the terms of the memorandum of agreement A proposed to execute a 
wakf of all his properties except one-third ; as to this one-third A would 
remain in possession thereof during his lifetime, but without any power 
to sell, transfer, encumber, deteriorate or damage it in any way; on 
A’s death, his son B would take possession of part of this one-third 
immediately and of the remaining part after three years ; A also agreed 
to set apart an income of Rs, 500 out of his estate for specific charities 
the administration of which would be entrusted to B; and B agreed 
to make a suitable wakf of the interest allotted to him. 


Accordingly A executed a Wakfnama with respect of two-thirds of his 
property leaving out the portion allotted by the compromise to the 
son B. j 


A few days after executing this deed, that is, on April -16, 1929, A died. 
On August 5, 1925, his heirs other than B executed releases in favour of 
B with respect to one-third share allotted to him, Nothing further was 
done by B till the 27th August, 1934, when he executed the deed which 
purported to be a deed of wakf-alal-aulad appointing his son, the 
present appellant, Mutwalli, On the next day B applied to be adjudi- 
cated an insolvent and he was so adjudicated cn April 8, 1935. There- 
after the Official Receiver applied under section 53 cf the Provincial 
Insolvency Act, 1920, for the setting aside of the Wakf : 


Held (per Curiam): Thatthe memorandum of agreement as annexed to 
petition of compromise did not operate asa Will, though in the deed 
of Wakf executed by B he recited that the property was bequeathed 
to him. A Will could not jointly be executed by testator and legatee. 
It contained terms which were irr vocable. 


That if the document be treated as having been executed by A alone, his 
intention must be deduced from the language of the-document itself and 
could not be interpreted in the manner of B. ' 


That there were no words in the document which could be interpreted 
as words denoting a bequest and the document took effect during the 
lifetime of A. 

That the memorandum of agreement was not a deed of gift but evidenced 
a contract between the parties for which there was consideration given 
by both parties. 

Under the Mahomedan Law a gift ir futuro is void. Immediate possession 
is essential fora gift. A deed of gift- under which the donor retained 
possession during his lifetime and donee to take after his death was 
void, 

That a transaction should be interpreted by reference to its terms and not 
by having recourse to ingenious fictions. 

That the transaction recorded in the memorandum of agreement being 
interpreted as an agreement, be enforced though the term ‘suit- 
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able wakf was used in it. The agreement was binding on B, and if he 
create a valid wakf in terms, it cannot be annulled. 


Per Henderson, F.: That the agreement between insolvent and his father 
contained in the memorandum attached to the petition to the Governor 
of Bengal being acted upon and the position of the father as to property 
being changed, was a valid one. 


Per Curiam: A contract to make a wakf is not invalid for not mentioning 
the terms of proposed wakf. 


That by the deed of wakf executed by B, no valid wakf was created, the 
disposition being for the maintenance of the wakif’s family and there 
was no ultimate gift for a religious, pious or charitable purposes. 


That B was the owner of the property by virtue of the contract with A and 
by subsequent releases executed by A’s heirs, with this limitation that 
he was bound to make a valid wakf with respect to the property in terms 
of the contract. ; 


That until B, the owner, makesa valid wakf in terms of the contract, 
his creditors have the right to have recourse to this property to the 
extent of his interest therein. 

Under the Mahomedan law the property dedicated by way of wakf must 
belong to the wakif at the time of dedication, 

That the transfer by way of wakf was a voluntary one, as it was made not 
in accordance with the contract and under the circumstances of the case 
was without consideration, 

That the transfer was not a bona fide One, inasmuch as it was executed on 
the day preceding the application for insolvency and reserved nothing 
for the execu'‘ant. 

Per Henderson, F.: Though the deed was not a wakf, it was not a void 
one. Until it is set aside the Mutwalli appeliant was nota trespasser. 
Khan Bahadur Mahammad Ali v. Dinesh Chandra Roy 
Chowdhury i < 


, right to, assertion of—Permanent lease ; see Lease 





ane een 


by way of wakf, if bona fide—Transfer made preceding the date 
of application for insolvency and-reserving nothing for the executant ; 
see Transfer sè T 
Transfer of Property Act, Section 41—Bona fide TA NA for value 
without notice from a volunteer or a transferee for value with notice ; see 








Benamidar sais oes 
He aana Section 41, scope of , see Benamidar a 
a —-, Section 41-Successor-in-interest of real 

owner ; see Benamidar sas ror 
Section 41—Voluntary transfers by osten- 
sible owner ; see »Benamidar aki igs 
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» Section 92—Payment of money due on first 
three mortgages—Condition for subrogation that subrogation tc be hac 
on payment of money due on four mortgages ; see Mortgage saa 
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Transfer of Property Act, 1822, section 92 [as amended by section 47 of 
the Transfer of Property (Amendment) Act, 1929]|—‘Mortgage has been 
redeemed'—Extraction of mortgagee's rights ; see Mortgage... 


een ee nn ma mama, section 126-——Gift by Hindu of shebaiti ee 

see Suit for declaration of title ee b 
Transferee, bona fide, froma volunteer or a transferee for value with notice, 
for value without notice, right of ; see Benamidar aig ae 
Trustee, duties of ; see Suit for money aa ii 
, heir of, liability of, to account ; see Suit for money sie eee 


, legal representative of, liability of, fo account; see Suit for 





aman sapaa 


ite Me ive 
s legal representative of, suit by, against cestui que tust to enforce the 
right of indemnity. of the deceased trustee— Procedure ; see Suit for 
a ee 
money oe an 
"=, liability of, as to acts done negligently or negligent omissions or 


wilful defaults—Terms of trust deed absolving trustee from liability ; see 








Suit for money s si 
bound to account to his cestui que trust—Burden of rendering 

account ; see Suit for money be i 

~ causing loss by acts done or negligent omissions Or wilful defaults, 
effect of—Cause of action, if survives ; see Suit for money ... ne 


Ultra vires—Bihar Money-lenders Act (111 of 1938), section 16—Civil Proce- 
dure Code (Act V of 1908), order 21, rule 66 (as amended by Patna 
High Court Rules)—‘Repugnant to provisions of existing law’——Govern- 
ment of India Act, 1935, section 107—Application for making an estimate 
of the property—High Court deciding section 16 to be ultra vires—Appeal 
against the decision, if lies to Federal Court—Federal Court, if can 
decide the petition filed under old Act under new Act—Federal Court, 
power of, as regards remitting the case to High Court, 

Owing to re-enactment of section 16 of the Bihar Money-lenders Act, 1933 
in section 13 of the Bihar Money-lenders (Regulation of Transactions) 
Act, 1939, pending appeal to the Federal Court and after the decision of 
the High Court : 

Held (per C. J. and Varadachariar, J.) that it was not necessary to decide 
whether section 16 of the Bihar Money-lenders Act, 1928 was void as 
being repugnant to order 21, rule 66 of the Code of Civil Prozedure, 1908, 
as amended by the Bihar High Court Rules. 

Per Sulaiman, F.: That the provision of section 15 of the Bihar Money- 
lenders Act, 1938, corresponding to section 13 of the Bihar Money: 
lenders (Regulation of Transactions) Act, 1939, was not repugnant to 
order 21, rule 66 of the Code of Civil Procedure, 1908 as amended by 
the Patna High Court Rules. 

Per Curitem: The Federal Court can dispose of the appeal against the 
decision of the High Court holding that section 16 of the Bihar Money- 
lenders Act, 1938 was ultra vires, under the new enactment ‘namely, 
Bihar Money-lenders (Regulation of Transactions) Act, 1939, passed after 
the decision of the High Court and pending appeal hefore it, and can, 
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pass any order which the High Court should have passed if the new 
enactment were in force at that date, 
Held by majority (Sulaiman, J. contra): An appeal lies to the Federal 
Court against the order of High Court under section 16 of the Bihar 
Money-lenders Act, 1933, the order being a final order. 
Per Sulaiman, F.: An appeal lies to the Federal Court only if the order of 
the High Court were either a judgment or a decree or a fina] order within 
the meaning of section 205(1) of the Government of India Act, 1935. 
The certificate given by the High Court cannot be conclusive on this 
point. 
Section 107 of the Government of India Act construed. 
Principle of construction stated. 
Per Curium: Liberty given to the appellant to file an application under 
section 13 of the Money-lenders (Regulation of Transactions) Act, 1939. 
Shyamkant Lal v. Rambhajan Singh “ae ee 369 
Wakf, if valid—Disposition being for the maintenance of wakif’s family— 
No ultimate gift for a religious, pious or charitable purposes; see 
Transfer ae eee 432 
_ Will—Bequest to existing person on happening of uncertain event—No 
bequest of property to take effect immediately on testator’s death— 
Whether prior estate necessary to support conditional future gift ; see 


Hindu Law ese nae 281 
——, Testator expressly enjoining secrecy during his lifetime ; see Probate ... 25 
- —, if revocable in Mahomedan Law ; see Transfer ee sia 432 
-— at Hindu Law, gift made by—Validity ; see Hindu Law siy wes 251 


Workmen’s Compensation Act, Section 2(1) (d), sub-sections (i) (ii)— 
‘Widowed mother and “parent other than a widowed mother”, if 
include a “ widowed step-mother ” ; see Compensation di aa 238 
Written statement, when adversely affects a defendant ; see Lease ase 209 
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NOTES OF CASES. 


Harnandan Lal v. Rampalak Mahto. 


Code of Criminal Procedure (Act V of 1898) sections 133, 139-A— 
Indian Penal. Code (Act XLV. of 1860) section 12—Right 
of cultivators to irrigate, whether a “public” right, 


s 


Harnandan filed a complaint under section 133 for obstruction 
-of an-alleged “public” water channel for irrigation against Rampalak 
` who denied it. The magistrate stayed the proceedings under section 
139-A. In revision it was referred to Division Bench ; 


Held [| per Khaja Mohamad Noor and Varma, J]. J—That the 
definition of “public” in section r2 of Penal Code is inclusive-and 
not conclusive, that a right in order to be “public” must be enjoyed 
by the members of the general unascertained mass of public and 
hence in this case it was not a “public” right. 

‘Se Ce l 


c 
~ 





Firm Laduram Sagarmal v. Jamuna Prasad Chowdhuri. 


Indian Partnership Act (IX of 1932) section 69(2)—Suit by un- 
registered firm subsequently registered, if maintainable, 

Jamuna Prasad, the defendant, contended that the. suit by the 
firm was not maintainable as the firm was unregistered, It was 
“subsequently registered but the” lower. Courts ‘dismissed the Suit. 
On second appeal ! | 

“Held [ per Harries, C.J. and Varma, J. |=That a plaint by an 
unregistered firm is no plaint at all having no legal cause of action 
. under section 69(2) of the Indian Partnersbip Act, 1932 and this 
‘initial defect cannot be cured by subsequent registrations 
5. 6. l 
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Fekua Mahto v. Babu Lal Sahu. 


Equity of redemption of a property, subsequently purchased by mort- 
gagee without fraud, if extinguished. 


For default of the mortgagees to pay the stipulated rent the 
mortgaged property was sold in execution of a rent decree and 
purchased by a stranger who sold it to the mortgagees. The. 
mortgagors sold it to the plaintiffs whose suit for redemption 
was decreed by trial Court but dismissed on appeal. On second 
appeal : Ni 

Held [per Harries, C. J. and Agarwala, J. |—That such 
purchase by mortgagee does not in the absence of fraud revive 
the equity of redemption which has been extinguished by sale. 

S. Ce 


Baiju Lal Marwari v. Thakur Prasad Marwari. 


Attachment of mortgagors interest, if creates any interest in or 
charge upon attached property—Transfer of Property Act (1V of 
1882) section 5a—Limitation Act (IX of 1908) Sch. L, Art. 114. 


On 26th March, 1917 the mortgagor’s decree-holders in a 
money suit attached certain shares in the mortgaged property, pur- 
chased these on gth September, 1918 and took possession on 16th 
December, 1919. The mortgagees’ suit on rst February, 1918 
without impleading the attaching creditors was decreed on 18th 
December, 1918 and after purchase they took possession on 23rd 
December, 1923. The attaching creditors’ application under 
Order 21, rule roo was dismissed on 4th August, 1927 and on 3oth 
July, 1930 they filed the present suit for possession. 

Held [ per Kiaja Mohamad Noor and Chatterji, JJ.)—That 
the attaching decree-holders were not necessary parties as an attach- 
ment does not create any title in or charge upon the property, that 
the plaintifis’ rights as attaching creditors were extinguished ‘on their 
purchase in 1916, that their purchase was affected by lis pendens 
and that the suit was really under Order 21, rule 100 and was 
barred by limitation under Article 11A. 
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Musammat Anuragi Kuer v, Parmanand Pathak. 


Hindu Law—Succession to the office of the shebait, if by law of 
inheritance, 


One Hanuman dedicated his self-acquited property for worship 
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ofa deity established by him. After his death it was agreed that his 
widow was to be the shebait for life, his daughter’s son Mahabir 
“the absolute proprietor” after her, and that his brother's heirs 
were to have pre-emption if the temple properties were sold. 
Mahabir died as shebait under the said terms making a gift of 
the temple properties and his self-acquired properties to the defen- 
dant. The suit of the plaintiffs, who are great-grandsons of 
'Hanuman’s brother, contending that the temples were “family 
deo-asthans” and that Mahabir had no right to make gift was 
dismissed by trial Court but allowed on appeal. On second 
appeal ; 

Held [ per Dhavle and Agarwala, JJ. |—That the management 
and control of the endowed property besides the right to worship 
the deity constitute shebaiti right and follow the line of in- 
heritance of founder, that the male heir takes absolutely and the 
Shebaiti follows his line whereas for female heir she acquires a 
life interest and after her death it passes to the line of the last 
male owner. 


S. C. 





Sree Sree Ramchanderji s. Hem Chandra Singh. 


Bihar (Bengal) Tenancy Act (VIII of 1885) sections 86(6), 167— 
Landlord purchasing under a rent decree, if bound to annul 
encumbrance— Sections 26-B, 26-N, if protect a mortgagee 


The landlord purchased in execution a holding of which some 
lands were under a sudhhasna bond . by tenants to the deities of 
Sree Sree Ramchanderji and others. The deities’ snit under Order 
aI, r. 100 was dismissed and their present suit for possession was 
dismissed by both the Courts., On second appeal : 


Held [ per James and Chatterji, JJ. |—That section 86(6) of 
. the Act does not apply to a non-transferable occupancy holding, 
that unlike a stranger purchaser the landlord purchaser. is not 
bound to annul the encumbrance not made with his consent and 
may take possession and that sections 26-B and 26-N of the Bihar 
Tenancy Act (since repealed by Bihar Act XI of 1938) apply to 
transfers by sale, exchange, gift or will and not to mortgage, 
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The sale was confirmed and the review thereof was refused, 
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Bhari Jena v. Gouranga Charan Sahu. 


Code of Civil Procedure (Act V of 1908). Or, 27, v. 8g—Full 


decrelal sum deposited in time without aa if can 
be set aside, 


Bhari, the judgment- debtor, deposited the full decretal sum 
within thirty days of sale without any petition for setting it aside. 
In 
revision ; 

_ Held | per Hania, C. J. and Rowland, J. That a 1 sale can 
not be set aside without a petition praying for the same even though 
the full decretal sum be deposited. ; 


S, C. 





Manmatha Nath Mullick v. Jitendra Nath Mukharji. 


Legal Practitioners (Fees) Act (XXI of 1926), Sec. g—LEach of 
several pleaders engaged by a pasty, if entitled to full fee assessed, 
The Srall Causes Court Judge gave a modified decree to each 

of the thres pleaders engaged by a client claiming the full fee 

assessed at the hearing, the sum total of which “far exceeded the 
total fee assessed. In revision $ 

Beld | per Harries, C, J. and Rowland, ].j—that each pleader 
is entitled to his fees upto the full fee assessed, 

S. -Ce 


mee P| H 


Ranchi Zemindari Company, Limited v. Maharaja Protap 
Udainath Sahi Deo. 


bani 


Code of Criminal Procedure (Act V of 1898) Sec 145, if. applicable 
| to dispute about possession of minerals, 


The Maharaja made a resumable grant of surface right of a 


| village which was purchased in rent sale by a stranger who transfer- 


red-it to the company which commenced to quarry bauxite there- 
from, The Maharaja’s petition against the company was rejected, 
In revision : 

Heid | per Harries, C, J. and Rowland, ].|—that Section 145 
applies to disputes relating to possession of subsoil minerals, that 
a trespasser wrongfully working minerals is in possession of such 
mineral area but not of the unworked area and that holders of 
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permanent, heritable and transferable tenures created by a Zemin- 
der cannot claim subsoil rights unless expressly granted, 
Se G. 
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Sital Prosad Sah v. Ramdas Sah, 


Court Fees Act (VIL of 1870) Sec. 7(tit), (iv) (c) and (v) ~Partition 
suit of the nature of title suit, court fee payable in. 
In a suit for partition, Sital alleged that bis uncle Ramdas made 

an unfair partition and dispossessed him. He paid Rs. 15 as 

court fee. The trial Court demanded ad valorem court fee on the 

whole of the property. In revision $ 

Held | per James and Rowland JJ. j—~that in such a partition 

suit, the plaintiff is to pay ad valorem court fee on the amcunt by 

which his share in possession is of less value than the share he 

claims, whether the suit is- governed by section 7 (iv) (c) or 7 

(iii) or 7 (v). 

Se C, 


Gorakh Sahu v. Sheo Nandan Singh, 


Court Fees Act (VIL of 1870) Sche II Art, 17(1)—Code of Civil 
Procedure (Act V of 1908) Or. ar, r. 63, suit under, praying 
injunction—~Amount of court fee payable. 


The plaint in a suit under Order 21 rule 63 with prayer for 
injuction by Gorakh and others was rejected as the @4 valorem 
court fee demanded was not paid. The memo, of appeal was 
similarly rejected, On second appeal : l 


Held | per James and Rowland ]J\|—that the prayer for in- 
junction cannot take the plaint out of article 17 (1) above and 
the memo, of appeal should be stamped ad valorem on the value 
of the stamp demanded by trial Court less Rs, 15 viz. the court-fee 
paid already on the plaint, 


S., C. 


` Brij Behari Lal v. Firm Srinivas Ram Kumar, | 


Code of Civil Procedure ( Act V of 1908) Or. 22, r. golt), proviso (i) 
(b}— Deposit of security whether must be made within thirty days 
of salg.. : x 
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An application by Brij Behari under Order ar, rule go made on 
and September, 1936 regarding a Court sale held on 4th August, 
1936 was registered and notices were issued. On his application 
on roth October, 1936 he was allowed to make the deposit by the 
14th. At the final hearing the application was dismissed on 
the preliminary objection that the deposit was not made on end 
September. In revision it was referred to Full Bench: 


Held | per Harvies, C. J., Wort, James, Agarwala and Manohar 
Zall, 77.}—that under the substituted proviso (i) (b) of Order 21 
rule go (1) the application and not the deposit must be made 
within 30 days of sale and that thereafter if the deposit be made 
before the admission of the same the application must be admitted 
and heard on merits. 


S. C. 
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Musammat Dulhin v. Mahanth Harihar Gir. 


Code of Civil Procedure (Act V of 1G08) Sec. g8—" Decree sought 
to be executed,” meaning of——Limitation Act (IX of 1908) Sch. 4 
Art, 182 (Sec. 48 of the Code, tf affected by Art. 182(4). 


A final decree dated roth December 1923 was amended on 
r6th July 1930, 27th August 1932 and on 24th September 1932. 
The two previous applications for execution were dismissed for 
default. The third one on 2nd January 1937 was rejected as time» 
barred calculating from 1923. On appeal: 

Held | per James and Rowland JJ. |—that Section 48 of the 
Code is not controlled by Art. 182 (4) of the Limitation Act and 
therefore the said amendment does not affect the computation 
of the said period, 


S. C, ° 





Satnarain Prasad Chowdhury v. Mahabir Prasad 
Chowdhury. 


Code of Civil Procedure (Act: V of 1908) Sec, 73, Or. 21, r. 55 
Money deposited for satisfaction of a particulas decree, if an 
“ asset” for rateable distribution among other creditors. 
The full decretal dues of Mababir deposited by Satnarain was 
rateably distributed between Mahabir and other decree-holders 
and the attachment by Mahabir continued. On second appeal ; 
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Held [| per Fazl Ali and Manohar Lali, J7.\—that since the 
words “ assets are realised by sale or otherwise in execution ” in 
Section 295 of the old Code have been changed to “assets held by 
Court” in Section 73 of the present Code, such deposit is an asset 
available for rateable distribution. 

S. Cc 


Inderdeo Singh v. Ramlal Singh. 


Registration Act (XVI of 1908) Sess. 17, 28, 29— Mortgage bond 
fraudulently registered—Limitation Act (IX of 1908) Sek. I 
Art, 116, tf applies. 

A money decree was passed on a suit based on a mortgage 
bond fraudulently registered containing a fictitious property, but 
on appeal, the suit was dismissed as time-barred. On second 
appeal : 

Held [per James and Rowland, J7.|—that the deed cannot 
be treated as registered and that Art, rr6 shall not apply thus 
reducing the period from 6 to 3 years. 

5, G. 


Gokhul Mahton ?. Sheo Prasad Lal Seth. 


Limitation Act (1X of 1908) Sch. T. Art. 75, tf applicable toa 
suit on a simple instalment bond to recover unpaid instalments, 


A registered money bond recite] that Re. 75 annually is to be 
paid from 1923 for ro years and Rs. 50 for the 11th and last year. 
Full payments were made till 1926 and one of Rs. 25 was accepted 
on 18th March, 1928 when made. The. suit on the above bond 
by Sheoprasad against Gakhul on 23rd March, 1935 was dismissed 
as time-barred, but decreed on appeal, On second appeal it was 
referred to Full Bench. 

Held | per Wort, Varma and Manohar Lail J7.|-—that the suit 
‘iS governed by Article 75 (or Article 116 if registered) and that 
time begins to run from the date of the first default as mere 
abstention from suing for or acceptance of a portion of the overdue 
sum does not amount to waiver of the default clause. 

8. C 


etja karak pees 


Mahanth Dwarka Dass s. Bhekhu Mahton. 


Bihar (Bengal)Tenancy Act (VILL of 1885) Secs. 153, 158—Mafi 


on condition of rendering services as Jeth ratyal—Holding, if a 
service tenure, 


HEL 


I. L. R. 18 Pat. 
429. 


kananga nani 


1939. 


eel 


I, L. R. 18 Pate 
459 F. B. 


mra a 


1939 


I. L. R. 18 Pat, 
502 F, B. 
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A settled raiyati holding with a small annual remission on 
service to landlord was partitioned and the tenants thereof being 
sued for rent by Dwarkadags, the landlord, claimed the said remis- 
sion proportionately as an incident of the tenancy even though 
no service was being rendered, and this contention was upheld, 
On second appeal it was referred to Full Bench ; 


Held | per Harries C.J., James and Agarwala, Jj ]—that as 
the contention of the tenants being a “ dispute regarding the amount 
of rent” involving their status raised a question relating to an 
interest in land, the second appeal is “competent, that in this case 
the occupancy holdings were not like service tenures or lands 
burdened with services and that the landlord was entitled to dis- 
pense with the services and to recover the whole of the rent with- 
out remission, 


S. C 


eee ee 


Sheth Maneklal Kalidas v. Luvar Shivlal Dayaram. 
indian Limitation Act (IX of 1908) Sec, I4, Sch. Z, Art. 83— 


1938. 
cn “Defect of a like nature,” meaning of—Satisfaction under one 
i: a [1939] decree set aside by another decree, if fresh cause of action. 


ae aa 


‘Shivlal by a Shak jog chitti stood surety in a mortgage dated 
14th April, 1924. The mortgage suit on 13th April, 1927 by 
Maneklal was decreed against the mortgagors and personally 
against Shivlal and the decretal sum was satisfied partly by sale 
proceeds and partly by surety on the personal decree. The 
surety’s appeal therefrom being successful, his application for 
restitution and Maneklal’s fresh suit against surety on goth August, 
1934 were heard together, the suit was dismissed as time-barred 
and the decretal sum deposited in Court by surety was withdrawn 
by him. On appeal. 

Held [per Rangnekar anà N.J. Wadia, J7.\—that the term 
“ defect of a like nature” in section 14 of the Limitation Act, rg08 
is sometbing distinct from jurisdiction, that where a claim fully 
satisfied either by an agreement or by a decree of Court is 
subsequently annulled by another decree of the Court, a fresh 
cause of action accrues in favour of the claimant from the date of 
such annulment and that the suit being governed by Sch. I Article 
83 was not time-barred. 


& Ce 


Short 
title. . 


Amen d- 
ment of 
section 52 
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' NEW ENACTMENTS. 
BENGAL ACT XIII OF 1939.* 


: ‘THE BENGAL TENANCY (SECOND AMENDMENT) ACT, 
1939. 
[Passed by the Bengal Legislature. | 


[Assent of the Governor was first published in the Calentta Gazette 
of the 24th August, 1930. ] ~ 


_ An Act further to amend section 52 of the Bengal Tenancy 
Act, 1885, 


- W8HERESS it is expedient further to amend section §2 of 
the Bengal Tenancy’ Act, 1885 jin the manner hereinafter 
appearing ; j 


Tt is hereby enacted as follows $ — 


4. This Act may be. called the Bengal Tenancy (Second 


Amendment) Act, 1939. ` 


‘2. In section 52 of the Bengal Tenancy Act, 1885— 


(7) in clause (a) of sub-section (Z), after the words * without anj 
reduction of the rent-being made” the following proviso shall bè 
inserted, namely :— 

“ Provided that no Court shall decree any addition of rent under 
this clause unless it is Satisfied that there hasin fact been an 
increase in the actual area of the tenure ór holding since the rent 
previously paid was settled ;” and 


(2) after sub-section (7) the following sub-sections shall be 
inserted, namely :— 


“(TA) In determining in a suit under clause (a) of sub-section (2) 


z Published in the autta Gazette, dated 24th August, 1939, Part m, 
Page 68. a : 


10k 


Applica- 
tion. 
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whether there has been an increase in the actual area of the tenure 
or holding, the Court shall inquire as to whether the present areas 
of other tenures or holdings in the vicinity which were settled at or 
about the same time or onthe same standard of measurement as 
the tenure or holding in suit, show increases in area compared with 
the area originally settled similar to that alleged in respect of the 
tenure or holding in suit: if such increases are found to exist, it 
shall be presumed (notwithstanding “anything contained in any con- 
tract) that there has in fact been no increase in the actual area of 
the tenure or holding in suit since the rent previously paid was 


settled. 


(7B) When in a suit an increase in the actual area of the tenure 
or holding is sought to be proved under clause (a) of sub-section (Z), 
the Court shall inquire as to whether the present area of the tenure 
or holding in suit is within the same defined boundaries as set forth 
in the £adultyat or patia at the inception of the tenancy ; and if the 
Court finds that the present area of the tenure or holding in 
suit is within such boundaries no increase of rent shall be granted 
on account of increase of area ; 

Provided that the provisions of this sub-section shall not apply 
to any suit in respect of any tenure or holding of which any portion 
of the boundaries set forth in the Aaduliyat or the patta 
comprises a river or sea or land held kias by the landlord or the 
Crown.” 

8. (zr) Notwithetanding anything contained in any other 
law—— 

(a) the provisions of section 52 of the Bengal .Tenancy Act, 
1885 as amended by this Act shall apply to all suits instituted 
thereunder on or after the date of the commencement of this Act, 


‘and also, subj:ct to such conditions as may be prescribed,-to all 


suits under clause (a) of sub-section (z) of A section which are 
pending on the said date, and : 

(5) if a decree has been passed before the commencement of this 
Act in a suit under the said clause instituted on or after the twenty- 
seventh day of August, 1937, the Court shall, on application accom- 
panied by the prescribed fee and made within one year from the 
commencement of this Act by a tenant against whom such decree 
has been passed, set aside the decree and restore and rehear the 
suit in the prescribed manner and in accordance with the provisions 


‘6f the said section as am2nded by this Act. 


(2) In this section “ prescribed ” means’ prescribed by rules 
made by the Proviacial Governmant hereunder, 


VIII of 
1685. 
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Notes :—This Act has been passed with a view to prevent the 
abuse of section 52 of the Bengal Tenancy Act and provides that 
no decree for additional rent shall be passed unless the Court is 
satisfied that there has been an increase in the actual area of the 
tenure or holding. It is not intended that a landlord should be 
debarred from obtaining additional rent for additional area which 
in fact exists owing to gradual encroachment on his Khas Khamar 
land or where the additional area has been gained through alluvial 
action or the drying up of swampy ground contiguous to a tenure or 
holding, l 


BENGAL ACT XIV OF 1939.* 


THE CALCUTTA AND SUBURBAN POLICE (AMENDMENT) 
ACT, 1939. 
[Passed by the Bengal Legislature.| 


(Assent of the Governor was first published in the Calcutta Gazette 
of the 31st August, 1939. ] 


An act further to amend the Calcutta Police Act, 1866 
and the Calcutta Suburban Police Act, 1866. 


WHEREAS it is expedient further to amend the Calcutta Police 


Act, 1866 andthe Calcutta Suburban Police Act, 1866, in the Se 
manner hereinafter appearing ; ae Act 
It is hereby enacted as follows ;s—= II of 1866 

Short 1. (z) This Act may be called the Calcutta and Suburban 

tieand Police (Am endment) Act, 1939. 

ren (2) It shall come into force on such date as the Provincial 

ment. Government may, by notification in the Official Gazette, appoint, 

Insertion © 2 After section62C of the Calcutta Police Act, 1866, the 

aged following section shall be inserted, namely ;— 

peal _ 62D. The Commissioner of Police may, by order in writing, 

Act IV ck} ae depute one or more Pclice-officers, not being 

1866. Power of Commissioner 


to cause reports to be below the rank of Head Constable, or other 
tite ae of persons, to attend any public mecting for the 

purpose of causing a report to be taken of the 
proceedings of such meeting if in the opinion of the Commissioner 


of Police, to be recorded in writing, the meeting is likely to promote 


| “Published in the Calcutta Gazette, dated 31st. August, 1999, Part Ill, 
Page 72, 


IAR 
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of new 
section 
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Act II of 
1866. 


Short 
ti tle, 
extent 
and 
com- 
mence- 
ment, 
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sedition or ee or to cause a disturbance of the public. peace 
and tranquility. ” 

3, After section 39C of the Calcutta Suburban Police Act, 
1866, the following section shall be inserted, namely :— 

“39D. The Commissioner of Police a, by order in writing, 
depute one or more Police-officers, not being 
below the rank of Head Constable, or-other 
pcrsons, to attend any public meeting for the 

' purpose of causing a report to be taken of 
the proceedings of such meeting if in the opinion of the Commis- 
sioner of Police, to be recorded in writing, the meeting is Ilkely 
to promote sedition or disaffection orto cause a disturbance of the 
public peace and tranquility. ” 


Power of Commissioner 
to cause reports to be 
taken of proceedings of 
ere meetings, 


- Notes ‘This Act adds anew section, 62D tothe Calcutta 
Police Act (Bengal Act 1V of 1865) aad a new section 39D to the 
Calcutta Suburban Police Act.(Bengal Act II of 1866). 

Section 4(2) of the Prevention of Seditious Meetings Act, 1911, 
empowers the District Magistrate or any Magistrate‘of the first class, 
authorised by the District Magistrate, to depute one-or more Police 
officers, not below the rank of Head Constable or other persons, 
to attend any public meeting forthe purpose of causing a report 
to be taken. of the proceedings. The, Commissioner of Police, 
Calcutta, is not mentioned in the sub-section by an oversight. The 
present Act has been passed with a view to remedy this defect. 





BENGAL ACT XV OF 1939.* 


THE BENGAL TANKS IMPROVEMENT ACT, 1939. 
[Passed by the Bengal Legislature.| 


` [Assent of the Governor was first published in the Calcutta Gasette 


ae of the 12th October, 1939. | 


An Act to provide jor the improvement of tanks in Bengal 


e Jor purposes of irrigation, 


WHETEAS it is expedient to provide for the improvement of 
tanks in Bengal for purposes of irrigation ; l 
It is hereby enacted as follows p=- 


1. (z) This Act may be called the Bengal Tanks Improve-’ 
ment Act, 1939. 


“* Published in the Calcutta Gazette, dated rath Oct. 1939, Part, HI p- 75. 
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(2) It extends to the whole of Bengal. 

(3) It shall come into force in such areason sich dates as 
the Provincial Government may, by notification in the Oficial 
Gazette, direct, 


2. .In this Act, unless there is “anything repugnant in the sub- 


. ject or context,— 


(7) “authorised person” means the Collector, a local autho- 
rity, co-operative scciety, or any other person who takes posses- 
sion of a tank under the provisions of this Act and includes the 
successors in interest Of such a person ; 

(2) “Collector” includes a magistrate in charge of a subdivi- 
sion of a district and any officer appointed by the Provincial 
Government to exercise all or any cf the functions of a collector 
under this Act ; 


(3) “co-operative society” means a society registered under the 
Co-operative Societies Act, 1912 ; 

(4) “derelict tank” means a tank which has been declared to be 
a derelict irrigation work onori section 4 ; 

(5) “period of possession” means the period from thet time when 
possession is first taken of a tank under section 5 or section 6 
until the time when possession thereof is restored under sec- 
tion 21 ; 

(6) “prescribed” means prescribed by rules made under this 
Act ; | 

(7) “tank” meansa reservoir, or place which has been used 
as a reservoir, for the storage of water whether formed by excava- 
tion or by the construction of one or more embankments or place 
where water naturally accumulates, and includes any part of a 
tank and the ba:ks thereof except such portions of the banks as 
are homestead, garden or orchard lands. 


3. Ifthe Collector is of opinion that any tank has fallen into 
ditrepair or disuse, he may Serve a notice in the prescribed form 
and manner -on the person having control over the tank 
requiring him to, carry out within a period specified in the 


notice such improvements of the tank as the Collector considers . 


necessary for the proper utilisation of the tank for purposes of 
irrigation. l i 

4, (7) lf the improvements referred to in section 3 are not 
carried out to the satisfaction. of the Collector within the. period 
specified in. the notice issued under that section cr within such 
further period ds the Colle¢tor may, on application made to him 


II of 
1012, 


T4% 


Power to Collector 
in respect of a dere- 
lict irrigation work 


Order for possession 
of, and jmprove- 
ments in, a derelict 
tank, 
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in this behalf, think fitto allow, the Collector may, by a notice 
to the person having control over the tank and otherwise published 
iù the prescribed form and manner, declare the tank to be a 
derelict irrigation work. 

(2) Every notice-issued under sub-section (7) shall state the 
boundartes of the tank which is declared to be a derelict irrigation 
work, 

(3) A copy of every notice published under sub-section (7) 
shall be posted up in a conspicuous place near the tank, together 
with an intimaticn.that any objections to the issue of the notice 
received by the Collector within one month from the date when it 
is so posted up, will be taken into consideration. 

(7) On the expiry of the said period of one month, the Collec- 
tor, after consijering the a, if any, shall corfirm or with- 
draw the notice, 

(5) A notice published under this section shall, unless and 
until it is withdrawn, be conclusive evidence of the fact that the 
tank to which it relates is a derelict inrigation work within the 
meaning of this section. 


5. After the notice declaring a tank to be a derelict irrigation 
work has been confirmed under section 4 the Collector, if he 
thinks fit, may at any time— 


(a) take possession of the tank and carry out ane improvements 
specified in the notice under section 3, or 

(b) authorise under section 6 a local sation: co-operative 
society, or any other person interested to take such action. 


6. (z) Any local authority or co-operative society, or any 
other person who, inthe opinion of the Collector, has an interest 
in a derelict tank, may, if authorised by the Collector by an 
order in writing in this behalf, take possession of such tank 
and carry out the improvements specified in the notice under 
section 3. l 

(2) In making an order under sub-section (z) the Collector 
shall, except for sufficient reason to be recorded in writing, give 
preference to any co-sharer owner of the tank who has submitted 
an application stating that he is willing to carry ont the’ said 
improvements or he may make an order in favour of more than one 
euch co-sharer owner jointly. 


(3) An order under sub-section (z) shall be in such form 
and shall contain such particulars and conditions as may be 
prescribed, 
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7. (z) If any authorised person— 


(a) fails to carry out the improvements to the satisfaction of 
the Collector within such time as may be specified in the order 
under section 6, or 


(4) fails, in the opinion of the Collector, to proceed with the 
improvements with due diligence or to maintain the tank in proper 
condition, or 

(¢) with or without the permission of the Collector, gives up 
possession of the tank or abandons the work of improvement, or 

(d) is, in the opinion of the Collector, guilty of any serious 
negligence or misconduct in relation to the tark or to persons 
having any right or interest in the tank or in the use of water 
thereof, or 

.(e) fails to comply with any order passed under section 26 or 
section 27, 
the Collector may cancel the order made under section 6, and 
thereupon all rights and powers of the said authorised person in 
respect of the tank shall cease and determine, and the Collector 
shall take possession of the tank. 

(2) After taking possession of the tank under sub-section (z) the 
Collector shall either appoint another authorised person to carry 
out the improvements or carry them out himself. 

8. Subject to the provisions of this Act, an authorised person 
shall be entitled to remain in possession of a derelict tank for such 
period as the Collector may determine after consideration of the 
time necessary to compensate the authorised person for the cost 
incurred in the improvements carried out together with interest 
thereon at the rate of six and a quarter jes centum per annum, but 
not excceding twenty years from the date on which he takes posses- 
sion thereof under section 5 or section 6, 

9, Notwithstanding anything contained in section 8, the 
Collector in his discretion may, at any time within the period 
determined under the said section, restore to possession of the tank 
the person recorded as entitled to possession thereof in the 
record-of-rights referred to in section 22 or his successors in in- 
terest, provided that-— ; 

(a) such person pays to the Collector all the costs incurred 
up to that time both by the authorised person in carrying out the 
required improvements in the tank and by the Collector in carry- 
ing out the purposes of this Actin respect of the tank, together 
with interest on such costs at the rate of six and a quarter gêr 
centum per annum, and 
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(6) he undertakes to the satisfaction of the Collector to carry 
out any remaining -improvements specified in the notice under 
section 3 within such period as the Collector may determine. 
10. Anauthorised person shall not be liable to pay any rent 
or compensation in respect of his. possession of a derelict tank 
except as expressly provided in this Act, 


11. Save as otherwise expressly provided in this Act, the 
possession of a derelict tank by an authorised person shall not 
affect the right or liability of any other person to receive or 
pay rent in respect of the said tank or in respect cf any right or 
interest therein ; 

Provided that where rent was, at the time when possession 
was first taken of the tank under this Act, payable by any person 
solely in respect of aright to use the water of the tank for 
Irrigation purposes the liability to pay such rent shall cease 
and determine from the date cn which ‘such possession was 
taken. B 


12, Where a derelict tank is, at the time of the taking of 
possession thereof by an authorised person, in the actual posses-- 
sion of any person other than the owner of ths tank, the authorised 
person shall, at such times and in such manner as may prescribed, 
pay to the person’ dispossessed by him such compensation as the 
Collector, after such inquiry as he thinks fit, my determine. Such 
cowpensation shall not be Jess than the amount of the rent which 
the person so dispossessed is liable to pay in respect of the tank, 
and shall be deemed to be a full and complete satisfaction for 
all loss suffered by such person asa result of the interference with 
his possession. 


13. Where, at the time of the -taking of possession of a 
derelict tank by an authorised persor, any person has a right, 
on payment of any rent or charge, to catch fish in the tank ~or to 
take fruits from trees on, or other produce from, the banks at 
the tank the authorised person shall, at such times and in 
such manner as may be prescribed, pay to the said person such 
compensation as the Collector, after such.inquiry as he thinks 
fit, may determine. Such compersation shall not be less than 
the amount of the rent or charge which the said person continues 


to be liable to pay to the owner or any tenant of the tank and 


shall be deemed to be a full and complete satisfaction for all loss 
Suffered by such person as a result of the interference with the 
exercise of his right. 
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ae based out to cultivators for. agricultural purposes the 
authorised person shall. pay compensaticn to such cultivators, and 
thereupon such lease shall be terminated? The amount of com- 
‘penisation payable to each cultivator shall be such amount as 
the Collector, after such inquiry as he thinks fity deems fair and 
equitable but not less than the salam# paid by such cultivator for 
the lease. 7 

(2) The amount of compensation determined by the Collector 
under sub-section (7) shall be paid in the préscribed manner and 
within the prescribed time to the authorised -person by the land- 
lord who granted the lease. If the landlord makes.default in 
such payment the same shall be recoverable from the landlord 
by the Collector as a public demand and paid by him to the autho- 
rised penom - a = 4 


15. During the period of possession no person shall without 
the permission of the authorised person use or occupy the tank 
or use the water thereof except for drinking and other domestic 
purposes or catch fish in the tank or take fruits from trees on, or 
other produce from, the banks of the tank, except such portions 
of the nites as are homestead, garden or orchard lands. 


16. |(z) During. the period of possession all rights to use the 
water of the tank for irrigation purposes shall vest in the authorised 
person and no person shall use the water of the tank for such 
purposeslexcept as provided in sub-section (2). 


(2) On receipt of a fee at the rate fixed under section 17, the 
authorised person shall grant permission to .use the water of the 
tank for irrigation purposes=— 

(a) to any person in respect of that portion of bis land fot 
which helhad the tight to use the water at the time when posses 
sion was first taken of the tank under this Act. 


Explanation, —The words “any person” referred to in clause (a) 
of this sub-section include-successors in interest of that person 3 _ 

(2) thereafter, provided that- 

(i) there is a sufficiency of water, and x 

(iÙ the total area for irrigation from the tank in respect of 
which permission is granted under this sub-section does not exceed 
the maximum area “laid down from time to time by the Collector 
in that behalf by order in writing, ` 


to any other person, and any person to whom permission is 
once granted under this ‘clause shall, subject to’ the prior right of 


1 
| 


; 


(z) Where the bed or any part of the bed ‘of a tank “has 


a ¥ 
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persons referred to in clause (a) aud to the abovementioned 
conditions, continue to enjoy the right on payment of the fee 
payable. i 

(3) The Collector shall determine the extent of the rights 
to use the water of the tank for irrigation purposes to be con- 
ferred on different persons by permission granted under sub- 
section (2). 

(4) Any sum due tothe authorised person under this section 
shall be recoverable as a public demand. 


17. (z) Such Revenue authority as may be appointed by the 
Provincial Government in this behalf shall fix, in respect of any 
tank of which possession is taken under this Act, the rates at 
which fees may be charged by the authorised person under sec- 
tion 16, Such fees shall be calculated so as to recover withina 
pericd of twenty years all costs, tcgether with interest thereon at 
the rate of six and a quarter ger centum per annum, incurred or 
likely to be incurred— 

(a) by the authorised person in carrying out the required ime 
provements in the tank, and < 

(4) by the Collector in carrying out the purposes of this Act 
in respect of the tank, 

(2) The rate of fees payable in respect of land for the irrigation 
of which any person had, atthe time when possession was taken 
of the tank under this Act, no right to use the water of the tank 
shall be fixed so as to exceed by fifty per cent. the rate of fees 
payable in respect of land for the irrigation of which a person had 
such a right, 


(3) The Revenue authority appointed under sub-section (z) 
may from time to time revise the rates of fees fixed under this sec- 
tion in respect of any tank. 


18, During the period of possession the authorised person 
may, subject to the previsions of this Act and the previous 
permission of the Collector, lease to any person for a period not 
extending beyond the period of possession any part of the banks 
of the tank or any right to take fruit from trees on or other 
produce from, such banks or any right to rear and catch fish in 
the tank. 


19. Except as provided in this Act, no transfer by sale, gift, 


“will, mortgage, lease or any contract or agreement of any right 


acquired by an authorised person under the provisions of this Act 
in respect of a derelict tank, shall be valid. 


$ 
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20. Every authorised person who takes possession of a 
derelict tank under the provisions of this Act shall maintain the 
same in proper condition, and if, in the opinion of the Collector, 
he fails to do so the provisions of sections 5 and 6 shall be appli- 
cable as if the maintenance of the tank in proper condition were 
an improvement specified in the notice under section 3 or the 
Collector may, if he thinks fit, arrange for the maiutenance of the 
tank in proper condition and recover the cost thereof from the 
authorised person. 


21. When the possession of a derelict tank is finally termi- 
nated in accordance with the provisions of section 8, the tank 
shall be restor2d to the possession of the persons who were 
recorded as entitled to possestion thereof in the record-of-rights 
referred to in section 22, or their successors in interest and all 
tights in the tank which existed prior to the time when possession 
was first taken ofthe tank under section 5 or section 6, excepting 
any rights for which compensation has been paid under section 
14, shall be revived. 


22. (z) The Collector shall prepare in the prescribed form 
and manner a record-of-rights in respect of all tanks which are 
declared to be derelict tanks under this Act, and during the period 
of possession of any such tank he may, on application or of his 
own motion, from time to time, add to or alter in the prescribed 
manner any entry in the record-of-rights. | 


(2) Every entry in the record-of-rights referred to in ikan 
(z) shall be evidence of the matter referred to in such entry, 
and shall be presumed to be correct in every particular for 
the purposes of this Act until it is proved by evidence to be 
incorrect. 


23. (z) The persons to whom possession of a tank has been 
restored under section 21 and their successors in interest shall, 
subject to any subsisting contract, be responsible for maintaining 
the tank in proper condition; and if, in the opinion of the 
Collector, the tank falls into disrepair, the Collector may, of his 
own motion, or on the application of any person interested in 
the tank, serve a notice in the prescribed form and manner on 
such persons or their successors in interest, requiring them to 
carry Out such repairs to the tank as the Collector considers to be 
necessary. 


(2) If the repairs referred to in sub-section (z) are not carried 
out to the satisfaction of the Collector, within six months from the 


TON 


Authorised person 
to maintain tank in 
proper condition, 


Restoration of 
possession of tank. 


Record-of-rights 
in respect of 
derelict tanks. 


Person to whom 
possession of a tank 
is restored to 
maintain it in pro- - 
per condition, 


20% 


Cosis. 


Decision of 
disputes. 


t 
Appeal against 
action of autho- 
rised person. 


Other appeals. 


Procedure in pro- 
ceedings under 
section 27. 


THE CALCUTTA. LAW JOURNAL. [VOL 7-2. 


date of service of the notice mentioned in sub-section (7), the 
Collector may himself carry. out the repairs.or r may. authorise any- 
peron to carry them out. - : 


“94, Allcosts incurred by the Collector in carrying out the 
purposes of this Act in respect of a tank ‘of which possession 


 is'taken under section 6 shall be paid by the authorised person 


and all costs: of carrying out the repairs of a tank under sèc- 
tion 23 shall be paid by the person ‘responsible under sub- 
section (7) of the said section for the maintenance of the 
tank in proper condition at ‘such times and in such manner 
as may be prescribed, and on default in payment thereof 


the same shall be recoverable by the Collector as a public 
demand. 


' 25, During the period of’ possession all disputes relating to 
the exercise of any rights in respect of a tank or the use of 
the water thereof by the authorised person or among any 
other persons referred to in sub-section (2) of section 16 -shall 
be decided by the Collector in such manner as may be oe 
cribed. 


26. Any person aggrieved by any action of an authorised 
person, other than the Collector, may appeal to the Collector 
who after giving such authorisad person an opportunity to be 


heard inthe matter, shall pass such order thereon ashe thinks 
fit, | l 


27. (r) Any person aggricved by any order passed by a 
Collector, other than the Collector of the district, under this 
Act may appeal in the prescribed manner to the Collector of the 
district. | E 

(2) Any person aggrieved by any order passed, on appeal or 
otherwise, by the Colletcor of the district may appeal | ‘in the pres- 
cribed manner to the Commissioner. — 

(3) Any person aggrieved by any order passed by a Commis. 
sioner under this Act may appeal in w the prescribed manner to the 
Board of Revenue = ` 2 

- Provided that where an order passed by the Collector of the 
district on appeal has been confirmed by the Commissioner no 
appeal under this sub-section shall lie except on a point of law. 

- 28, Notwithstanding anything contained in any other Act 
the procedure to be followed by the Collector of the district, 
Commissioner or Board of Revenue-in any procéedings udder 
Section 27 shall be in accordance with rules made ‘under this Act. - 
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29. No decree nor order of a Civil Court shall operate to 
disturb, curtail or otherwise modify the possession under this Act 
of a tank by the authorised person, or during the period of posses- 
sior, to annul or alter any order or decision of the Collector or 


-any-other.Revenue authority male or purporting to have been 


made under the provisions of this Act. 


30, No suit shall lie in any Civil Court for compensation in 


‘respect of any injury, damage or loss resulting from anything done 


under this Act. 


81. The Collector, subject to any rules made under this 
Act, may at any time enter upon any land with such officers or 
servants as he considers necessary, and make a survey or take 


_ measurements thereof or do any other acts which he considers to 


be necessary for carrying out any of his duties under this Act. 


32. (Zz) Subject to rules made under this Act the Collector 
may, for the purposes of this Act, by notice, require any person 
to make and deliver to him a statement or to produce records or 
documents in his possession or control relating to any land or tank 


-at a time and place specified in the. notice. 


- 


(2) Every person required to make or deliver-a statement 
or to produce any record or document under this section. shall be 
deemed legally bound to do so within this meaning of Sections 175 
and 176 of the Indian Penal Code. 


83. For the purposes of an inquiry under this Act the Collec- 
tor shall have power to summon and enforce the attendance of 


. witnesses, -including any of the persons interested in the tank, and 


to compel the production of documents by the same means and, 
so far as may be, in the same manner as is provided in the case 
of a Civil Court under the Code of Civil Procedure, 1908. 


34, The Collector may, by order in writing, authorise any 
officer subordinate to him to exercise the powers of the Collector 
under clause (a) of Section 5 or under Section 3r. 


4 


85. Whoever contravenes any of ‘the provisions of Section 15 
or sub-section (Z) of Section 16 shall be punished with fine which 
may extend to one hundred rupees, 
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36. The proprietor of a tank shall not be entitled to claim, 
on account of anything done under the provisions of this Act any 
reduction in the revenue payable by bim to the Government. 


87. (z) The Provincial Government may make rules for 
carrying out the purposes of this Act. 


(2) In particular, and without prejudice to the generality of 
the foregoing power, such rules may provide for all or any of the 
following matters, namely :— 


(a) the forms of notices under section 3, sub-section (7) of 
section 4 and sub-section (7) of section 23, of order under sub- 
section (Zz) of section 6, and of record-of-rights under sub-sec- 
tion (7) of Section 22 ; 


(5) the manner of serving notice under section 3 and sub- 
section (7) of section 23 and of publishing notice under sub-sec- 
tion (Z) of section 4 ; 


(¢) the particulars and conditions to be specified in an order 
under sub-section (z) of section 6 ; 


(d) the time and manner of -payment of compensation under 
section 12, section 13, and sub-section (2) of section 14, and of 
costs under Section 24 5 


(e) the manner of preparing the record-of-rights under sub- 
section (7) of section 22, and of adding or altering any entry 
therein ; 


(f the manner of deciding disputes under section 25 ; 


(g) the manner cf making an appeal and the procedure to be 
followed in any proceedings under section 27 ; 


(2) the procedure and conduct of the Collector and of officers 
and servants referred to in section 31 ; 


(i) the exercise of powers under sub-section (z) of section 32 
to enforce the making and delivery of statements and production 
of documents, 


Notes :—This Act has been passed with a view to make provi- 
sion. for the improvement of tanks in Bengal for purposes of irri- 
gation. The original Bill was published in the Calcutta Gazette 
of the 6th August, 1937 and the report of the Select Committee, 
in the Calcutta Gazette ofthe 28th July, 1938. The Act autho- 
rises the Collector to serve a notice on the person having control 
over a tank which in his opinion, has fallen into disrepair os 
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disuse, requiring him to carry out within a certain period stich 
improvements of the tank as the Collector considers necessary 
for purposes of irrigation. If the improvement is not carried out 
to the satisfaction of the Collector, he may declare the tank to 
be a derelict irrigation work and may take possession of the tank 
and carry out the improvement or authorise a local authority, 
co-operative society Or any other person interested to take such 
action. 





IDENTIFICATION OF HANDWRITING. 


(By Mr, N. GUPTA, m.sc,, 
Handwriting & Fingerprint Expert). 

Identification of handwriting is based on the well-known axiom 
that nature never repeats herself. However close the superficial 
resemblance between two things, a careful and scientific examination 
will reveal marked differences, The writing of a person may be very 
closely imitated so far as its general appearance is concerned, the 
habit of the writer, whose writing is simulated can never be. The 
educated and experienced eye will detect all that is necessary to 
determine the habit of the writer from the writing itself. Writing is 
accomplished as a muscular act done under the prompting of the 
mental impulse and the writing of each individual is subject to the 
same differing conditions that are shown in all physical habits pro- 
duced by human agency. The production of handwriting like the 
Other physical habits such as style of walking, tricks of speech eta, 
being the result of long habit is mechanical and automatic. Every 
person whose handwriting is developed and pcrmanently formed has 
adopted certain marked peculiarities in the formation of characters 
and therefore is quite unconscious of the peculiarities of his writing, 
Now the imitator while imitating the writing of a person can never 
give up bis own peculiarities and at the same time can never adopt 
the peculiarities of the first writer. This fact is the underlying basis 
by which handwriting is identified. Experts distinguish and recog- 
nise these unconscious movement of the hand and the mechanical 
tricks in writing. To the inexperienced eye these trifles in a writing 
haye no significance but to the competent and experienced specia» 
list, such conditions occurring in the writing point out the uncon- 
scious habits which are peculiar to the individual producing them, 
It follows therefore that identification of handwriting depends entire- 
lyon the detection and recognition of these unconscious charac 


bah 
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teristics or peculiarities of the writer whose writing is under 
examination. 

Now the question arises as to what extent must the charactéris- 
tics:of two writings coincide to establish positively their identity. 
Here too the Law of Probability plays an important part. Just like 
the identification of a person by bodily features, a handwriting can 
be identified by the examination of its various characteristics, 
Numerous features required in each instance depends, of course, on 
the weight of the peculiarities and the force of conclusionis naturally ` 
governed by the number and significance of the points under con- 
sideration, Jf an individual. is sought for who has ten distinctive 
bodily features and an individual is found who exactly matches all 
these ten points of identity, we say without hesitation that we have 
undoubtedly found the man described. Theoretically there may be 
other men but it is possible to show mathematically that it is vastly 
improbable. However, it is so manifestly improbable that it is practi- 
cally impossible. Similarly we get complete identity in two hand- 
writirgs, First of all sufficient number of peculiarities must be found 
out from the writing in hand and then the proposition is to go out 
and find out a writer who will duplicate his writing everyone of these 
selected characteristics, It may be that the peculiarities in the 
Original writing have been imitated by the forger in the suspected 
writing. But however good the forgery, there are always evidences 
that prove the existence of another stranger hand. We must bear 
in mind in this connection that all genuine writing shows some.. 
natural variation=that issime forms and characteristics will not 
invariably be used all through. An identifying characteristic, there- 
fore, to be of value, must be proved to be habitual with a particular 
writer and not merely occasional, exceptional or superficial.’ 

For the identification, it is first necessary to establish the stan- 
dard and identity or difference is shown by a careful comparison of 
all its peculiarities. Since the decision in a disputed document case 
depends mainly upon some sort of comparison, comparison speci- 
mens both adequate in number and of suitable kind are essential 
because it is impossible to give a reliable opinion. without suffi- 
cient data. Now it may be asked what is the most ‘suitable 
standard for comparison. Osbori in. his book an “Questioned 
Documents” says. “It is obvious that the best’ standards of 
comparison are those -of the same general clags asthe questioned. 
writing and. as nearly as possible of the same date. Such stane 
dards should, as a rule, include all between certain dates cover- 
ing-a period of time both before and after the date of the writing: 
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in dispute.” In brief, the fundamental principle is to compare 
like with like. Definite rules cannot be enunciated as to the 
amount of material necessary for comparison purposes in any 
investigation. The amount of writing necessary for comparison 
differs in different cases and much depends upon the nature of 
the writing and the problem to be solved. Therefore sufficient 
Standards should always be obtained to show clearly the writing 
habit of the person whose» writing is under examination. The 
above precautions taken in selecting standards are due to 
the fact that though handwriting is individualised from the very 
beginning of learning to write, gradual change in certain parti- 
culars may take place with the progress in life. Therefore a 
careful . examination by dates will show the development and 
this chronological fact often becomes very important in the 
identification of handwriting. This is the theory but in practice 
we find that once a person has become used to particular habit 
in writing, itis seldom that any radical or fundamental change 
is made over along period of time and never do they make a 
complete and radical change in all their writing habits at one 
‘particular moment. It is seen that no change of any importance 
is ever made within a period of five years. From the above we 
see ideal standards are those of dates nearest to the writing in 
dispute and when such standards cannot be secured, it- is wiser 
to obtain sufficient standards covering a period both before and 
‘after the date cf the document in question. Itis better to supply 
too much rather than too little. 

There is no royal road to knowledge and books alone are of 
no value in this infant experimental science. The most essential 
requirement of a document specialist is his power of observation 
and perception. These qualities cannot be grafted from outside. 
They require to be cultivated. Practice and experience can only 
cultivate these twin faculties and suggest many methods of success. 
Specialists are always concerned with minute physical facts and 


the inability to see and perceive, results in deplorable miscarriages . 


of justice. Lastly I want to conclude by saying that identification 
of handwriting is a scientific problem and always should be taken 
in a scientific manner and the scientific examiner should 
deliberately keep outside the circle of any influences, Because 
“the conscientious and competent specialist is the representative 
of justice and-he should fully appreciate the responsibility of his 
position,” 
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Emperor v., Vinayak Mahadev Habbu. 


Lndian Motor Vehicles Act (VIII of rord) sections rr(2), cl. (k) (é), 
16—Motor bus—Breach of District Magistrates order-Rule 21, 
construction of. 


One Vinayak was plying a bus heavily loaded contravening 
the notification of district magistrate and was convicted by a 
magistrate but acquitted on appeal on the ground that the local 
government to which powers to frame rules or publish notifications 
were delegated could not further delegate it to its subordinate 
officers, viz. district -magistrate. On appeal by government: 


Held | per Broomfield and Norman, JJ. \=that rule 21 of the 
rules framed under section 11(2) of the Actis not ultra vives and 
that the notification was not invalid, 


S. C. ` a É 





Hasan Vali Bagas v. Isap Bapuji Patel. 


Indian Limitation Act (IX of 1908) art. 183 proviso— Application 
jor execution of an assigned decree filed more than twelve years 
after date of decree, if barred. 


An assignment was madeon 6th January, 1934 of a money 
decree passed on 31st January, 1922 by the High Court Original 
Side which granted the assignes on 26th January, 1934 the right to 
‘execute it but subsequently on 29th January vacated the previous 
order and finally granted the same on 5th February, 1934 if the 
execution be not already barred. Execution on 4th April, 1934 
wis allowed but dismissed on appeal. On second appeal ; l 


Held [ per Macklin and Sen, JJ.]-—that the order dated sth 
February, 1934 could not operate as revivor and that the execution 
was time barred. ; 


Sa Co 
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NOTES OF CASES. 


Dhondo Narayan Shiralkar v. Annaji Pandurang 


Kokatnur, 
Civil Proceduse Code (Act V of 1908) On. 23 % 1, Or. gl”. Dama 1938. 
Respondent obtaining rights under apfeal, if withdrawal of 1, L.R. [1999] 
Bam. 66, 


appeal permissible. 


Dhondo filed a mortgage suit which was decreed in part. 
The appellate Court while rehearing, after remand for taking 
accounts, found the amount due exceeded its jurisdiction and dis- 

_ missed it as it should be filed to High Court. 

On second appeal it was ordered to be heard by the District 
Court where the defendant’s application to withdraw the appeal was 
allowed. In revision by plaintiff; 

Held [ per Beaumont, C.J. and Wassoodew, 7.j—that the 
appeal cannot be withdrawn without the leave of Court as the 
other party has obtained some rights thereunder, 


$ C 


Tukaram Ganpatrao Surve v. Atmaram Vinayak 
Gondhalekar, 


Transfer of Property Act (IV of 1882) Secs. 534, S54-—Equity of 1938, 
redemption of usufructuary mortgage, if a tangible immoveable 1.1. R. [1939] 
property. Bome gi 
Mahadeo purchased in execution a property subject to usufruc- 

tuaiy mcigage ind by an urregistered deed transferred it to 


28 


1928, 
mae? 


i. L.R. [1979] 
Bam. 97. 
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1938. ` 
= 


1. L. R. [1939! 
. Bom t40, 
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Laxmanrao who redeemed the mortgage and got delivery of 
possession. Tukaram purchased the property from the heirs of 
Mahadeo and brought a suit for redemption which was dismissed 
by both the Courts below. On second appeal: 


Held | per Broomfield and Makin, JJ.Jemthat the equity of 


~yedemption of a usufructuary mortgage is a “tangible” property 


and can be transferred by an unregistered deed if less than Rs. roo 


. in value and that possession on the date.of such transfer amounts. 


to delivery of property under Section 54 of the Act, 

For illustration of ‘‘ intangible property ” See Savitri Devi v. 
Dwarka Prasad Bhatya ( ). 
$, C.. 


(1) (1998) I. L. R. [1939] All. 275. 


Travadi Chandulal Asharam z. Bai Kasi. 


Hindu Law—Succession to the Stridhan of a widow married in 
unapproved form, 


Bai Moti made a gift of her husband’s estate to her daughter 
who gifted it to her son and who in turn gifted it to Bai Moti and 
she- then orally gifted it to Bai Kasi, Chandulal, heir of. Bai 
Moti’s husband, sued Bai Kasi alleging that Bai Moti’s marriage 
was in unapproved form and as such she was not entiled to the 
-property, The suit was decreed by trial Court but dismissed on 
appeal on the ground that such stridhan was similar to that of a 
maiden- and on failure of her father’s heirs goes to: Crown.-, Qn 
second appeal s á 


Held [ per Beaumont, C. J. and Sen, J.]—tbat it passes to her 
husband’s heir to the exclusion of the Crown. 


Ba C. 


. Rau Rama Atkile v. Tukaram Nana Atkile. ` 


Easement enjoysd for statutory period, if proof of conscious assèrtion 
NECESS APY. mi l 


+ wt 


‘Rau Rama.sued Tukaram 24 years after partition of their joint 


‘property to restrain him from discharging “water through spoute 
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over his land. The defence was ownership of the land or ease- - 


ment over it in the alternative. The suit was decreed partially but 
dismissed on appeal. On second appeal : 


Held [| per Beaumont, C. J. and Sen, 7.}—that a party openly 
exercising certain. rights: for the statutory period is prima facie 
entitled to the easement and is not required to shew that he was 
consciously assertin g it, 


Sa © 


Narayan Jivaji Patil v. Gurunathgouda Khandappa= s, 
gouda Patil.. 


Indian Limitatios Act (IX of 1908) Secs. 14, 15, Sch. £, Aris, 120, 
IdgmConstruttion— Adverse possession, 


On 24th February, 1920 Gurunathgouda got a decree for . 


possession of property subject to maintenance of his cousin’s widow, 
On asti November, 1920 Gurunathgouda brought a suit against 


Narayan, who became major on sth March, 1920 and who was 


` adopted by the widow on 17th September, 1919, and others restrain: 
ing them from dispossessing him and it was decreed by trial Coutt 
and by High Court but dismissed‘on 4th November, 1932 by 
Privy Council upholding Narayan’s adoption. On 25th Novem- 
ber, 1932 Narayan and others sued Gurunathgouda for possession 
and mesne profits which was dismissed. On Popea : 


Held [per Rangnekar and N. F. Wadia, J] ]—that the suit . 
for possession is governed by Article 144 and that for mesne profits _ 


by Article rco and not Article 120, that the cause of action accrued 


to Narayan on sih March, 1920 if not earlier, that Section 14 is | 


not applicable here and that there was adverse. possession against 
Narayan for more than 12 years peo suite 
5. G. ` 


l 1938, 


I b, R. R. [1039] 
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HISTORY OF HINDU TEMPLES AND LAW RELATING 
TO TEMPLE ENTRY. 


[sy Mr. Woosaakar Basu Mazoomper, MunsiF, BARISAL.] 


The question of the origin of Hindu Temples is closely 
connected with the question whether the Vedic Aryans had images 
of gods. The Vedic religion was quite different from the present 
religion of the Hindus. During the Vedic period there were no 
idols and images. Professor Max Muller says “The religion of the 
Vedas knows of no idols. The worship of idols in India is a 
Becondary formation, a later degradation of the more primitive 
worship of ideal gods, The worship which the Vedic hymns 
describe comprehen?s offerings, prayer and praise; the former 
are chiefly oblations and libations—clarified butter poured on fire 
and the expressed and fermented juice of the soma plant presented 
in ladies to the deities invoked in what manner. does not exactly 
appear although it seems to have been sometimes sprinkled on the 
fire, sometimes on the ground or rather on the Kusa, or sacred 
grass, strewed on the floor and in all cases the residue was drunk 
by the assistants, The ceremony took place inthe dwelling of the 
worshipper, in a chamber appropriated to the purpose and proe 
bably to the maintenance of a perpetual fire. There was no 
mention of any temple or any reference to public places of 
worship and it is clear that the worship was purely domestic (see 
Wilson’s Rig Ved Vols. XXIII & XXIV) The ordinary daily 
sacrifices were performed in the, house and their simple character 
required not the assistance of a ministering priest. The Fire God 
did not require a temple built for him separately. 


The state of society in the Vedic period was not absolutely 
pastotal and nomadic. In the Vedic hymns in several places 
there are mentions of villages. In one place it is found that Indra 
demolished stone built cities. There are many expressions in the 
Vedas to indicate the existence of iron enclosures, fortifications 
and edifices. Bricks are also frequently mentioned. These may be 
meant to be used in mythological or figurative senses but there 
cannot be any doubt that Vedic Aryans who were not of primitive 
character and were a little advanced in civilisation could erect 
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temples But they did not do so because of the peculiar nature 
of their worship which dil not then require such edific es. 


In the Vedic hymns we find the descriptions of gods with 
many human attributes. It does not necessarily mean that during 
the Vedic period images of gods were artificially prepared and 
worshipped. Though ia the earliest Vedic literature we do not 
find the traces of the existence of temples yet in the later Vedic 
literature there is unequivocal evidence cf the existence of images of 
godsand of temples raised for their accommedation. Thus in 
the Adbhut Brahman of the Sam Veda we find the mention of 
temples. Temples of gods are quivering, images of gods are 
laughing, singing and dancing etc. 

In the Dharmasutra of Gautama temples of gods are 
enumeratei— 


“All mountains, all rivers, holy lakes, places of pilgrimage, the 
dwellings of Rishies and temples of Gods are places which destroy 
sin” (Chap, XIX sloka 14). 


Images of gods are also mentioned in the Gautama Dharma 
Sutra== 


“Facing or within sight of wiad, fire, Brahmans, the sun, water, 
images of the gods and cows he shall not eject urine or faces or 
other impurities. He shall stretch out his feet towards these divine 
beings.” (Slokas 12 and 13, Chap, IX). 


In the Dharma Sutra of Apasthambha we find the following 

“He shall not void excrements facing the fire, the sun, 
water, a Brahman, a cow or image of the gods. If possible he 
shall not stretch out his feet towards a fire, water, a Brahmin, a 


cow, image of the gods or a door.” (Apasthambha Slokas ar 
and 22), 


The religious merit which is acquired by the construction of a 
temple and its dedication to the worship of particular divinity is 
extolled in numerous sacred texts, 


Bisnu Rahasya quoted in Srittari Bhakti Bilas mentions—“Those 
who in the sports of childhood create out of dust a temple 
for Vasudeba even they sojourn to the religious abode of that 
divinity.” l 

Agni Puran says—"'Of those persons who are contemplating the 


construction of a temple for Hati, the sins of a previous hundred 
births are destroyed.” 
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~ Vishnu says—“‘A man attains the regions presided .over by 
the deity whose temple he erects,” 

Yama says—~By erecting temples for the gods by consecrating 
their images and by adorning them with various painting the dedi- 
cator obtains the regions dedicated to these deities, 

Thus it is clear that though temples were not in existence 
during the earliest vedic periods. yet in the later literatures we 
get numerous instances of the temples and worship places, 
Temples were erected afterwards and from the time of Buddha 
there sprang up in abundance worship places, monasteries, hos- 
pitals for men and beasts and of endowments for religious and 
charitable purposes, With the introduction of Tantrikism both 
in Hinduism and Buddhism there were erection of temples and 
images Of gods, This Tantrikism was the cause of the worship 
of various kinds of gods and goddesses, The introduction of the 
worship of a male deity conjointly with a female deity came due 
to the influence of Tantrikism. Gradually it led to the practice 
of introducing female slaves, dancing girls and musicians in the 
temple compound where theatrical halls were also erected. 

In India we come across 4 class of temples generally known 
as ancient temples. They were originally erected by arcient 
kings of India and were under the management and control of 
the state. These kinds of temples are generally found in southern 
India. Besijes these there are many sectarian temples such as Sikh 
temple, Jaina temple, Buddhistic temples, Vaisnaba temples etc, 
There are many temples without any images. Some holy books are 
worshipped there. We also come across private family temples, 
There are certain temples in Madras which belong to village eom- 
munities. In these temples the decision of the- majority of the com 
munity is binding on all matters against the minority and every. 
body else. The Jain and the Sikh temples are ordinarily under the 
control of the Panchayets appointed according to the custom of 
those communities, Certain temples are also found to be depen- 
dent on other temples. It is known that the Menakhi Sunder 
Swal Devasthan temple of Madura is subordinate to Thiruvadhuth 
Math of Tanjore. In certain temples of Southern India nome 
- Aryan gods and goddesses are worshipped. The famous Samayas 
puram temple in the District of Trichonopoly is that-of a none 
_ Aryan goddess. Similarly the Madura Viran and Maniamma 
temples of Southern India have non-Aryan gods worshipped in 
them. ; 

Temples are generally classified as public and private temples, 
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It is very difficult to prescribe a test to determine which -are 
public and which are private temples. There are judicial decisions 
on this point. In a Bombay case it was said that the levy ofa 
fee for admission into a temple makes it a private temple. In a 
public temple no such fee is leviable. The private temples are 
generally managed by private owners and public one by trustees 
or bodies. In a private temple the right of worship is a matter of 
favour and not of right and the right of entry, if allowed, may be 
stopped at the pleasure of the owner of the temple. 


It has been held by our Courts that the right to enter a temple 
and worship therein is a’ civil right enforceable at law (13 Mad. 
293, 31 Mad. 253 P. C.). Many writers and Judges are of 
opinion that the Hindu temples are all public and all Hindus 
are entitled to worship in them. Mr. Ganapati Iyer says that the 
temples of Hindus are cosmmopolitan. Among the Hindus 
temples are regarded as places of pilgrimage anda Hindu devotee 
who makes such pilgrimage and worships in temples situated in 
sacred places is said to acquire great spiritual merit and by his 
~ pilgrimage and worship he is said to have increased his acquisition 
of spiritual merit. Where a temple is consecrated according to 
the Hindu rites, the intention of the party dedicating is not only 
Hindus of the locality in which the temple is situated or parti- 
cular classes may be entitled to worship but all classes of Hindus 
may derive benefits thereunder so that Aria facie all Hindus 
belonging to the four castes without exception are entitled as of 
right to worship in Hindu temples. 


Mr. Justice Sadasiva Ayyar observed in a case (See 27 Mad. 
L. J. pa. 258)——"Temples were intended for the worship of people 
belonging to all the four castes without exception. Even out- 
castes were not wholly left out of the benefits of the temple 
worship; their mode of worship being however made subject to 
severe restrictions as they could not pass beyond the outer gate 
and could not have a sight of the image other than the procession 
image brought at the time of festival.” He further said ‘It is 
unreasonable to call upon a person of the thousands of subcastes 
existing in India to prove affirmatively that his subcaste has by 
prescription acquired a right to get into a particular temple. In 
31 Madras p. 253 it is said that the right of worship can be allowed 
to Sudras and other lower classes only when ancient custom has 
sanctioned it. It is not correct to say that all castes of Hindus 
have rights of worship and thus an interest in all public temples 
of India under Section 92 Civil Procedure Code. 
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Some Judges have held that a person building a temple out- 
side his own house ordinarily intends that the public should be 
allowed to worship. But as long as he does not take legal steps 
by appointing trustees and dedicating the temple for public wor- 
ship, it cannot be said that the public have any right. The public 
are allowed to enter and worship as a matter of favour and not 
ofright and can be excluded at the pleasure of the Shebaits, 
In private temples the high priest of the temple or Manager or 
Shebait miy make rules for holding worship at the temples, and 
may enforce the observations of these rules. It is laid down in 
I, L, R. 8 Bom, p. 459 that good conduct is an obligatory condi- 
tion of admission. In I. L, R. 15 Bom. p. 309 it is mentioned 
that rules by trustees for good order and decency and prevention 
of overcrowding are binding on all. The Manager has no right 
to exclude persons who are entitled by custom to worship in the 
temple. For any infringement of this right an action will lie in 
Civil Courts, It has been recognised that certain families by long 
prescription may. acquire special rights of worship in a temple. 
The Manager of the temple may also exclude males on an ccca- 
sion for the entry and worship of females only. The community 
of worshippers have also right to check the arbitrary and unrea- 
sonable rules of the trustees of the temples. 

The true position of law from a careful study of the judicial 
decisions of the various High Courts of India is as follows :— 

In a temple within the compound of the house of a private 
individual the public can have no right of admission or worship. 
The public are allowed there only as a matter of favour [or under 
permission. The Sudrasand other lower castes can be allowed 
to enter temples and worship there under the present state of 
law only when ancient custom has sanctioned it. Though from 
the study of the later Purans namely ‘Devi Puran and Linga 
Purah’ it is seen that all the four castes can equally worship 
Vishnu and Siva and the Tantrikas allowed Sudras to worship 
with them equally yet the custom of excluding the Sudras and 
other lower castes from entering temples and worshipping there 
has been in existence from a very longtime in India. The 
trend of judicial decisions of the Madras and Bombay High 
Courts is to give a liberal interpretation of the customary rules 
of the Hindus relating to the matter of temple entry. 


The Calcutta Law Journal. 
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REVIEWS. 


A Selection of Legal Maxims by Herbert Broom, LLD. 3 
Tenth Edition by R. H. Kersley ; published by Messrs. Sweet & 
Maxwell Ltd., 3 Chancery Lane, W. C. 2, London, 1939, Price 
£ 1. 125. 6d, 


The above -publication of Dr. Broom is now an acknowledged 
legal classic with which there is hardly any lawyer who is not 
‘quite familiar, It first made its appearance in 1845 and since then 
has undergone several editions. The legal maxims are the funda- 
mental rules of law in an abbreviated or condensed form and 
virtually represent the legal wisdom of a nation. If these maxims 
representing the essentials øf: law are kept in the forefront of the 
mind, analytic and synthetic operations in the different branches 
of law become quite easy, For this reason, the publication under 
‘review is of incalculable help to a lawyer and is an indispensable 
adjunct to his library. The book has catered to the needs of 
the lawyers for decades of years and considerable time has elapsed 
since its last edition’ was ‘published, with the result that certain 
alterations in the text of- the book became inevitable to keep it 
abreast with the exigencies of modern circumstances or with the 
salutary developments of- recent years. The task of bringing it 
down to date has this time fallen to the lot of an erudite scholar 
Mr. R. H. Kersley, the present editor of the book. In the 
‘scheme of re-editing the book Mr. Kersley has adhered to the 
-principle, adopted by his predecessors editing the intermediate 
‘editions, of leaving. the original text of Dr. Broom, in tact as far 
as practicable. In the exposition of the rules he bas introduced 
suitable alterations to adapt the book to the-present state of the 
law. He has also tried his best to free the book from errors 
which are inevitable in a book operated on, on different occasions, 
by ‘different mén. Law may change with the coming events, but 
‘it is doubtful if the quintessence of it represented by the maxims 
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like Ui jus ibi remedium, Audi alteram partem, Actus curie neminem 
gravabit will ever suffer any modification. The maxims have . 
been fully explained and illustrated by reference toa great many 
instances in which they may have application and for this purpose 
a great number of reported cases have been considered and 
embodied in the book. The limitations and exceptions to the 
rules of the maxims have been clearly indicated in order to help 
understanding and power of discrimination. In short, the produc- 
tion is a masterpiece and should be carefully read by every lawyer 
as many times as he can find time to do so, 


Commentaries on the Code of Criminal Procedure, 1898, 


by P. Ramanatha Alyar, revised by P, Hari Rao and M. A. 
Krishnaswami Aiyer, published by the Madras Law Journal 
Office, Mylapore, Madras, Second Edition, 1939. Price Rs. 12. 


This is the secord edition of Mr. P., R, Aiyar’s Commentaries 
on the Code of Criminal Procedure. The book has already, 
by dint of its sheer merit and utility, come to occupy a position 
in the front rank of the commentaries on that Code. The present 
revision work of Mr. P. R. Aiyars book has been completed 
by two competent lawyers not unknown to legal circles. The 
book has been corrected down to date in the light of recent 
Statutory developments and judicial pronouncements, with meticue 
lous care so much so that we can venture to assert that the usual 
reputation of the publication has been well maintained. In this 
Second Edition the learned editors have tried to clear up a 
number of doubtful points, and given their own opinion regarding 
a variety of matters over which there have been controversies, 
It is gratifying to find in the book a reference to the recent Privy 
Council decision of MVarayanaswami v. Emperor, reported in L. R. 
66 I. A. 66=69 C. L. J. 273, P. C., which bas held that a state- 
ment under Section 162(1) of the Criminal Procedure Code is 
not admissible even when made by the person ultimately accused. 
This decision overrules the Calcutta decision reported in 54 Cal. 
231 =44 C. L. J. 253 (per Rankin and Duval, JJ.) The correct- 
ness of this last-mentioned Calcutta decision was doubted and 
the lawyers will now note with great satisfaction that this decision 
has been disapproved by a Board of the Judicial Committee of 
which Sir George Rankin, who was a party to the Calcutta case, 
was himself a member. The exposition of the law and the notes 
on the reported cases, so far as we have been able to test are all 
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correct. The headlines of the different topics of notes have been 
well chosen, It would have been better if the learned authors 
could see their way to give the nominal references of the case-laws 
digested in the book ; perhaps, the omission in that respect is due 
to the learned author’s anxiety to keep the bulk of the book within 
a limited compass. The book is replete with useful informations 
and will fully repay the troubles of a searching lawyer who will 
care to go through them. The get-up of the book is commensu- 
tate with its worth. 





Easements and Licenses by K. N. Joshi, published by 
Messrs, Eastern Law House, 15 College Square, Calcutta, rst 


Edition, 1939. 


This book gives a complete statement of the law of ease- 
ments and licenses asapplicable in India and Burma whether as an 
‘adjunct to the provisions of the Indian Easements Act, which is 
applicable only in certain specified areas or as an elucidation of 
certain specific provisions contained in other statutes of general 
application or of that part of the law which is an offshoot of 
customs and local usages. The law of Easement isa branch of 
jurisprudence which by reason of its abstruseness is not easily 
comprehensible and the learned author has rendered a distinct 
service to the legal profession by presenting the subject in a clarified 
and simplified form. Hitherto, in matters of easements, the practice 
of the Indian lawyers had been to refer to the English text books 
like those of Goddard and Gale although the expssition of law con- 
tained in those valuable works could not be applied in its entirety 
‘inthis country because of incompatibility of circumstances and 
local conditions as also of fundamental incongruity of legal con- 
ceptions in certain matters prevailing as between this country and 
the country of those renowned authors. After the publication of 
this book, we are apt to think, the dependence of our lawyers on 
foreign text-books will considerably be minimised; besides, in 
relying on this book exclusively, the lawyers will not stand the risk 
of importing in our law, ideas and principles which are at variance 
with our own system. The book is thus in one sense a source of light 
and a safeguard against importation of foreign principles unsuited to 
the conditions of this country. The learned author has divided his 
book in two parts. In the first part, he has given his commentaries 
on the Easements Act, section by section, noting always the basic 
principles of the provisions of the Act and the points of difference 
between the Indian and English systems, In the second part he 
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has discussed the legal incidents of some special kinds of easement. 
In the last chapter of this part, the learned author has called in 
question the soundness of the Austinian theory that all easements 
originate in a grant. The practical lawyer may not find much 
interest in this academical controversy but from the standpoint of 
jurisprudence, the value of such discussions is immensely great 
asit may shift the very foundation of some of the outstanding 
principles of law. The book, in short, is a first rate production and 
is sure to be accepted as such before long. It has been nicely 
printed. 





The Indian Limitation Act by V. V. Chitaley and K. N, 
Annaji Rao, published by the All India Reporter Limited, Nagpur, 
1939, pre-publication price Rs, 24. 


The first two volumes of this valuable publication were reviewed 
in the pages of this journal (aide 67 C. L. J. 137 and68 C. L. J. 
152) and on those occasions, we dwelt at some length on the mani- 
fold notable features of the publication. Those two volumes have 
been in use for some time and the members of the legal profession 
seem to be fully impressed with the utility and worth of .the book ; 
therefore, there is hardly any necessity for us now to introduce this 
legal publication afresh to the legal profession. In reviewing this 
third volume of the work, perhaps, it will be sufficient for us to say 
that it is in perfect tune with the two volumes that have preceded 
it, All the usual points of merit of the publication have been well ` 
maintained in it and there is absolutely no indication that in 
hurrying the publication to a close, the learned authors have sacri- 
ficed any one of the manifold points of excellence in the book, 
This volume contains the annotations on two of the most important 
Articles of the Limitation Act, namely Articles 142 and 144, and 
the learned authors have devoted 224 pages over them, and this fact 
alone shows what amount of attention has been bestowed on 
this important matter in the book. We have examined the learned 
aithor’s appreciation of the rule that “ possession is not adverse if 
it can be referred toa lawful title” and we have found that the 
statement of the reason for the rules as given by the learned author 
goes to the root of the legal principle and makes the matter clear 
without nécessitating resort to verbosity. The late appearance of 
this volume as compared with the two earlier ones, has enabled the 
learned author to include in it the cases decided in 1939, and in 
that respect this volume has an additional advantage over the 
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other two. We fully appreciate the arduous work the learned 
authors had to undergo in finishing this monumental work, but the 
success of the-production, we hope, will amply recompensate their 
labours, 


f SE nanah 


NOTES. OF CASES. 
Basawantappa Mallappa Bhopalpur v, Mallappa. 


Hindu law—Subsequently adopted son, if can impeach the previous 
altenations. 


The only son of a coparcener made various alienations and died 
in-1929 leaving Mallappa his only son. Basawantappa, adopted 
in 1934 by a widow of the other coparcener, brought a suit fora 
Half share- of the- joint estate prior to the. alienations. but the 
trial Court decreed only half share of the present estate. On 
appeal : 

Held [per Wassoodew and Sen JJ. |—that the adopted son cane 
not challenge any alienation, even if invalid, prior to the date of his 
adoption. 


S. C.- 





Ramsing v. Fakira. 


Hindu Law—Share of minor coparcener, if liable to decrease by suba 
` sequent birth of a member, 


Fakira, a minor sued his father Ramsing for partition of his 
4 share but got 4 share due to subsequent birth of a son to 
Ramsing and this decree was upheld in appeal. On second 
appeal: — 

Held [per Macklin and Wassoodew JJ.|—that severance. of 
status by a decree in a partition suit takes effect from the date 
of suit and hence the minor plaintiff’s share is not liable to decrease 
by the birth of a member after the date of suit. 


. S. C. 


- 





Ganesh Vishnu Vijapure v. Kashinath 
Thakuji Jadhav. 


Specific Relief Act (1 of 2877), section Pk an claimed but not 
prayed for in plaintSuit, if lies. 


Pending attachment before judgment by Kashinath, Ramlinga’s 
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printing press was sold in execution by Ganesh whereupon Kashi- 
nath’s suit against Ganesh for a declaration that decree of Ganesh 
was fraudulent and collusive was decreed, On appeal; 

Held [per Beaumont C. J. and Rangnekar J.|—that the relief 
prayed being inthe nature of an injunction against Ganesh from 
attaching the press and not merely of a declaration of title, the suit 
was not competent under section 42 of the Specific Relief Act 
and should be dismissed. 

S. C, 





T, L. Wilson & Co. z. Hari Ganesh Joshi. 


Agreement by solicitor to defend client's appeal for less sum but claim- 
ing Juil costs on success, if valid—-Solicttors Act, 1932 (22 and 
23 Geo. V Ch, 37, section 63)—Ctoil Procedure Code (Act V of 
1908), Order 45, Rule 7—Payment of costs from security 
deposit. 

Messrs, T, L. Wilson & Co., London solicitors in a Privy: Coun- 
cil appeal agreed with the agent of respondent as follows; e.e.. 
We are willing to defend the appeal for £ 1oo.cccsscescecsseevesdn the 
event of success we shall expect to be paid the difference between 
£ roo and the taxed COStS.sssesssesein His Majesty’s Order..eossseseee 
The respondent was successful and the taxed costs amounting to 
£199-3s-9d were ordered to: be paid off from the appellant’s securi 
ties. The respondents died and her heirs refused to pay the 
solicitors, who applied to High Court for the grant of the said 
difference from the appellant’s securities in High Court. 

Held [per Wassoodew and Sen JJ.j--that the terms of the 
contract were explained to and accepted by the respondent, that 
according to the terms of deposit and under Order 45, rule 7 the 
High Court has power to distribute the amount to the successful 


party. 
S, C, 


Sahebgouda z. Shiddangouda Ningappa Patil (minor) | 

Hindu Law—Patilki Watan—After-born legitimate son, if has 

preferential claim than the adopted son for succession to impart. 
ible property. 

After Ningappa’s death the name of his adopted son Sahebgouda 
was recorded in the Watan register by the revenue authorities. The 
minor son born after the adoption sued for his title in Watan which 
was decreed. On appeal : - 
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Held [per Beaumont C. J., Rangnekar and Wadia J7-|-—that the 
succession to an impartible estate devolves on the afterboro legiti- 
mate son in preference to the adopted son. 

S. C. 





Krishnadas Padmanabhrao Chandavarkar v. 
Vithoba Annappa Shetti. 


Gross negligence of guardian-ad-litem without fraud or collusion, if a 
ground for setting aside dercee against minor, 


Vithoba’s suit against the minors Krishnadas and Ramdas 
represented by Deputy Nazir was decreed and the appeal there- 
from by Krishnadas, then major, was dismissed. Thereafter they 
sued for a declaration that thé decree was not binding on them as 
the Deputy Nazir was grossly negligent in representing them, which 
was dismissed by lower Courts. On secend appeal it was referred 
to Full Bench ; i 

Held [per Beaumont C, J., Broomfield and Norwian JJ. ẹ—that 
gross negligence, apart from fraud or collusion, by guardian is no 
ground for setting aside a decree against the minor. 

S: C, 


Fida-alli Mulla Kurbanallij v. Akbaralli Kadarbhai. 


Indian Easements Act (V of 1882), Sets 13, 24, 25 and 27—~Right 
of support to first floor. 


The suit by the owner of the first floor of a house against 
Fida-alli the owner of the ground floor for keeping it in proper 
repair for support of His first floor and for allowing bim access 
to the staircase leading thereto was decreed by lower Courts, On 
second appeal : 

Held [per Beaumont, C. J. and Rangnekaz, 7.\-—that the plain- 
tif had the natural right to the support but at his own cost and 


that Sections 13, 24, 28 and 27 applied in this case. 
5. G 


The Commissioner of Income-tax, Bombay Presidency, 
Sind and Beluchistan v. D. R. Naik. 


Antome-tac Ait (XL of 1922), Sets 9, 34 and g5— Assessment com- 
pleted, tf can be re-opened. 


Naik paid the tax when assessed in February, 1937. In Sep: 
tember, 1937 notice urder.Section 34 was served oh him for super: 
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tax. His prayer for deduction of maintenance charges on his 
property was rejected. On reference ;: 

Held [per Beaumont, C. J. and B. J. Wadia, 7.\~-that by the 
terms “If for any reason the assessment is too low” in Section 34 
an assessment made on an error of law can be reopened and that 
though the deductions are specified in Section 9 yet the mainten- 
ance charges should be deducted. 

S C, 
Mariyaya Chanviraya Hiremath v. Shantirappa Danappa 
Nelvigi. 


Swit against twa defendants dismissed with costs—Plaintif., if to 
pay double set. 


Mariyaya’s suit against Shantirappa and another was dismissad 
with costs. Each defendant’s execution was allowed by all the 
courts, On Letters Patent appeal : 

Held [per Beaumont, C.J. and Lokur, 7.|—that the plaintiff 
must pay double set of costs as he did not pray for one set. 

S C 


M. A. Bhagwati v. Emperor. 


Indian Electstcity Ad (IX of 1910) Secs. An), galè) and 20(5)— 
Ludian Electricity Rules, 1937, rules 31, 122(a)—Removal of 
meter to a diferent position, if an offence. 


On the refusal of the B. E. S, T. Co. Ltd. to remove the meter 
to a different position at less cost, Bhagwati, an electrical contractor, 
did it after breaking the seal under order of the houseowner and 
was convicted. In revision: 

Held {per N. J. Wadia, and Macklin, J].|—that his act 
amounted to laying “works” under Section 44(b) and that rule 3r 
under which the accused was rightly found guilty does not deal 
with cases under Section 26(5) permitting the consumer to break 
the seals. 


Š. G. 


Purshottam Damodar Raichurkar v. Gangadhar 
Kashinath Sakhare (minor), 


Hindu Law—Morigage debt in suit valid oniy upto that part of 
it contracted for legal necessity. 


Purshottam’s mortgage suit for Rs. 4006 was decreed for 
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Rs, 3260, being the debt by minor’s mother for ea 
with interests. On appeal : 
Held [per Beaumont, C. J. and X. J. Wadia, J.]—that the part 
“of debt not for legal necessity was not binding on the minor’ s share. 
S.C l 
The Central Talkies Circuit `of fates v. Commissioner 
of Income-tax, 


Ancometax Act (XI of 1922), Sec. 66( 3)— Cost of application, who 
= £o pay. 3 

The Commissioner having refused to state the case, a paon 
was made to Court tọ direct him to do so, 

Heid [per Beaumont, C.J. and B. J. Wadia, gan the 
petition be allowed and the cost thereof do follow events fe. to be 
paid by the Commissioner. 

S., C, 


Martand Jiwajee Patil v. Narayan Krishna 
Gumast-Patil. 


Hindu Law—— Adopted married man, if has right to give his natural 
. Son tn adoption. = 


One Bando died leaving his widow Ambabhai who took in 
adoption Narayan the son of Krishna who bimself was adopted in 
another family after Narayan’s birth. Martand’s (reversionety 
heir of Bando) suit was dismissed. On appeal it was referred to 
Full Bench. 

Held [per Beaumont C.J., N.J. Wadia and Lokur J7.\—that 


such adopted married man retains the right of giving away. his ` 


natural born son in adoption. 
S. ©, 


uram ae 


Chimanram Motilal (firm) v: Jayantilal Chhaganial. 


“Indian Partnerhip Act (IX of. 1932 ), sections 4, Ó and ave 
venture without agenty, if a parinership, 


Two registered firms agreed with Jayantilal to advance him 
money on pledge but not to act as agent of each other. Their 
“suit against Jayantilal- was dismissed as theirs was an unregistered 
partnersbip relating to.this matter. On ‘appeal : : 

Held [per Beaumont C. J. and Kania J,)—that such joint 
a is not a partnership ahd need not be registered. 
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Girnara Jaisukhlal v. Mahomedhusein Karwa, 


Indian Limitation Act (LX of 1908), article 117—Suit ona foreign 
decree barred under foreign law but not under Indian law, 

if lies. i 

The appeal by Karwa against Girnara’s decree in Junagadh in 
1928 was finally dismissed in 1932, In 1938 Girnara sued Karwa 
for enforcement of that decree in Bombay, the execution whereof 
was barred in Junagadh : 

Held [per Kania 7.]—that the term “judgment” in article 117 
includes decree of the appellate Court, that foreign judgment 
itself forms a good cause of action and that the period of 
limitation in a foreign Court is not a relevant matter. 

Ss. C, 


Anwar F. J. Laljee v. Ebrahim F. J. Laljee. 


Solicitors lien Jor costs—Linglish common law, if applicable. 


The attorney for Adam applied:to have his lien declared on the 
costs deposited with the sheriff by Anwar the plaintiff in the above 
suit decreed against Adam. Anwar claimed set off of the depositec 
sum against his decree and prayed for permission to withdraw 
the sum, 

Held [per B, J. Wadia J. j—that the Court has complete dis: 
cretion to grant or refuse set off, that attorney’s lien is subject to all 
equities between the parties and that question of such lien is 
governed by principles of English Common Law} as the Civil Pro- 
cedure Code is not exhaustive on this point. 


5, C. 





Official Liquidators, Mufassil Bank v. 
Jugal Kishore, 


indian Comganies Act (VII of 1913), section 235—Indian Succes- 
sion Act (XXXIX of 1925), section 306—Heirs, if “executors 
or administrators” and tmisfeasance proceedings, if “special pro- 
ceeding,” | 


In a misfeasance proceeding under section 235 of the Com. 


panies Act against Jugal Kishore, a director, the liquidators applied 


for substitution of his sons after his death. 
Held [per Harries, 7.|—that the heirs of a director cannot be 
proceeded with under that section and that though the term 
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“special proceeding” in section 396 of the Succession Act includes 
the aforesaid proceedings yet the heirs are not “executors of 
administrators.” 
Sa G 

NR MD 


Rameshwar Nath z. Ghulam Rasool Khan. 


| Parties to an agreement to abide by the referee's statement, if can 
presile from it. 


The parties to a suit agreed to abide by the decision of the 
Court based on referec’s statement. Then one of the parties 
applied to the Court to proceed directly with the case but a decree 
was passed on referee’s statement. In revision : 

Held [per Mulla J.|—~that the referee was not an arbitrator and 
therefore a party could resile from the agreement before teferee’s 
statement, 

S. C. 





Babu Lal v. Ram Prasad. 


Indian Easements Act (V of 1882), sections 8, 13,15 and 18— 


Tenant, if can acquire prescriptive right against other land of 
landlord, 


Babu Lal sued his tenants Ram Prasad and others for demoli- 
tion of cattlesheds erected by them jon his other lands, On. remand 
by High Court it was found that the defendants were in uninter- 
rupted possession as occupancy ryots through arcestors, On second 
appeal it was referred to Full Bench; 

Held [per Bennet A, C. Ja, Iqbal Ahmad and Haries JJ J—that 
the two abadi plots used for tending cattle are “appurtenant to an 
agricultural holding” which means anything adjunct to or part and 
parcel of it but not an easement, 

S. C, 





Abdul Rahman Muhammad (Azamgarh Firm) v. 
Salamatulla Abdul Alim (Cawnpur Firm). 


Code of Civil Procedure (Act V of 1908), Sec. 21—Joinder of causes 
of action, one within and the other without the territorial juris- 
dittion~Provisions of this section not invoked in first appeal, if 
can be raised in second appeal, 


The Azamgarh firm sued at Azamgarh the Cawnpur firm for 
(a) rendition of accounts and for (b) a declaration that the exparte 
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I. L, R. [1939] 
All, 50, 


1938. 


EER. , [1939] 
All. 67 F. B, 
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decree against. it. at. Cawnpur sent to Azamgarh for execution is 
null and void. The trial Court held that it had jurisdiction for 
relief (b) and acquired jurisdiction for relief (a) because of relief 
(b) and passed a preliminary decree for accounts. On appeal, 
the suit was decreed as regards (b) and dismissed as regards (a). 
On second appeal : , 

Held |per Bennet and Verma, JJ. J—that the mere fact of 
praying two reliefs in the plaint—one within and the other without 
the Court’s jurisdiction—does not confer jurisdiction on it regard- 
ing the latter-and that questions about tenitorial jurisdiction being 
mixed quéstions of fact and law under Section 21 cannot be raised 
in second appeal for the first time. 

S: C, : 


Ishtiaq Ahmad v. Abdus Samad. 


Bengal, Agra and Assam Civil Courts Act (XII of 1887), Set. 21— 


Court Fees Act (VII of 1870), Secs. JU) (f), 11—~Suits Valuation 
Act (VIL of 1887), Set. GS Forum, . 


A suit for accounts valued at Re. 130 for the purpose of court- 
fee-was decreed for Rs. 7652 odd and the deficit courtfee was 
paid. On appeal to the District Judge the sum was reduced to 
Rs. 3586 odd. Plaintiff appealed ENE that the fisrt appeal 


- lay to High Court, 


Held, [per Rackhpal- Singh and Ismail J7.|—that under S2c- 
tion 4 {iv)(f) of Court Fees Act the plaintif can give bis own 
valuation for courtfee which under Section 8 of Suits Valuation 
Act must bė identical with ‘that for jurisdiction, that the plaintiffs 
have not altered the original valuation and that under Section -2r 


‘of the Bengal, Agra and Assam Civil Courts Act the appeal none 


lie to District Judge and not to Migh Court. 
S. C 





Isri Prasad Tewari th. Chandrabhan Prasad Tewari. 


Limitation Ad (IK of 1908), See. 1o—Payment “in respect td” ov 
“relating to” a promissory note, y acknowledgment, 


A pronote executed by Chandrabhan on 29th December, 1930 
contained. an endorsement dated 2nd May,.1931 for Rs. 25 (Babat 
ptonote Žaza ke) in respect of or relating to the pronote, Isri Pra- 
sad’s suit thereon was decreed. On appeal it was dismissed as 


‘time-barred. On sécond appeal : 
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Heid [per Collistey and Hunter, J7.\—that the endorsement 
is not an acknowledgment under Section. 19 and that no extrinsic 
evidence €g. Pleadings etc, can be considered for its actual 
meaning. 

8. Q 


Babu Ram v. Nityanand Mathur. 


Legal Practitioners Act (XVIIL of 1879), Set. 13, Jalse malicious 
prosecution under—Suit for damages, if lies. 


Nityanand’s suit against the complainants for damages for mali- 
cious prosecution under Section r3 found false by the Courts, was 
opposed as the proceedings under Section 13 were not criminal 
but the suit was decreed. On appeal: 

Held [per Thom, C, J. and Ganganath, J.\—that such a suit 
is maintainable though the proceedings were guasi criminal and 
not strictly criminal. | l l 

See also Džaram Nath v. Muhammad Umar Khan (1). 


S. © 


(1) (1939) 1. L. R. [1939] All. 424. 





a 


Faiyaz Husain v. Municipal Board, Amroha, 


Elestricity Act (IX of rgro., Secs. 12, 13, 18, 1o.—Licensee’s 
powers and éuties—Infringement of rights of others. 

Martin & Co., the licensee electrified the municipal area by 
placing wires 20 ft. high along and across the streets, The local 
Shia. Mahomedans’ suit against the company, municipality and 
the Government for declaration of their right to carry Moharram 
tszias 27 ft. high by certain fixsd routes and for perpetual injunc- 
tion upon the licensee for placing electric wires above the-said 
height was dismi:sed and the appeal to District Judge was trans- 
ferred to High Court. ii ` | 

Held [per Zgbal Ahmad and Bajpai, J.|—that evety commu- 
nity has an inherent right to take out religious procession along 
a highway subject to: the lawful direction by the executive autho- 
. fities, that carrying tazias upto 27 ft, in height is an “appropriate 
observance” and that under Section 19 the licensee’s duty is not 
to infringe upon the rights of others, 


$s. C 
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Ram Kumar Pandey z. Hira Lal. 


1938. Limitation Act (LX of 1908), Sections 20, 21 (2)—Part payment by 
I. L., R. [1939] one judgment-debtor, effect of Joint contractors”. 
All, 238. 
= Ramkumar executed a money decree dated z2nd November, 


1930, against Hiralal and another having joint and several 
liability and discharged the latter from liability on receipt of a 
certain sum on 29th July, 1932. He then executed the decree for 
the balance against Hiralal on zọth July, 1935, which was dismissed 
as time-barred. On appeal ; 

Held [per Thom C. J. ani Ganganath J.|}—that part payment 
by one of several joint judgment-debtors for himself only cannot 
save limitation under section 20 as against the others, that section 
21 (2) is not an exception to the principle in section 20 and that 
“joint contractors” before the decree remain as such after the same 
and are jointly liable for the decretal sum, 


Se GC: 





Bishan Datt Singh v. Mathura Prasad. 
Mortgage by conditional sale—Lvansfer of Property Act (LV of 1882), 


1938. section 08 (1) (a) (c), personal covenant, 
I. wey [z939] Mathura’s suit on a mortgage by conditional sale against the 
— father and the son Bishan of the Hindu joint family was dismissed 
as the mortgage was not for legal necessity but a personal decree 
was passed against them in appeal. On second appeal : 

Held [per Collister and Bajpai /7.|—that the mortgage having 
failed for want of legal necessity the mere agreement therein 
to pay within a certain period does not constitute a personal 
covenant to repay under section 68 (1) (a) nor does it come under 
clause (c). 

S. Co 
Kamala Prasad Pandey v. Hasan Ali Khan. 
1938. Evidence Act (I of 1872), sections 92 (1), 9Q3—Pronote==Oral evidence, 
T R. 11939) if admissible—Specific Relief Act (Lof 1877), section 31~—Usurious 
AM, 329. Loans Act ( X of 1918), section 3. 


Hasan Ali sued Kamala Prasad on a pronote for Rs, 875 
providing interest at the rate of Rs, 2 per month, who contended 
that the interest was Rs.2 per month in lump and that oral 
evidence on this point was inadmissible. Qn second appeal ; 


i 
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Held [per Bennet and Verma J7.|—that oral evidence on the 
point was admissible under section 92 (r) of Evidence Act as it was 
not a patent ambiguity under section 93, that the omission to men- 
tion “per cent” was mistake in fact calling for rectification under 
section 31 Of Specific Relief Act and that the rate 24 p. ©. p.a 
being very high and excessive be reduced to 18 p.c. p.a. under 
the Usurious Loans Act, 


S. C. 





Shyam Lal v. Lakshmi Narain. 


Evidence Act (T of 1872) section O8—"Attestation” in mortgage deed 
not proved, if this deed admissible to prove acknowledgment of 
earlier mortgage in tt. 


A mortgage deed by one Bhagwan had an endorsement of part 
payment more than 12 years later by his son Harlal who executed 
onthe date of endorsement a second mortgage of the same pro- 
perty reciting the said payment. The suit by Shyam Lal, the first 
mortgagee, relying onthe said recital in the second deed was 
decreed but was dismissed on appeal as the second deed was held 
to be not duly “attested” under section 3 of Transfer of Property 
Act. On second appeal: 

Held [per Bennet and Verma 77.\—that the second deed can 
be used under section 68 of Evidence Act not as a mortgage but to 
prove the acknowledgment in the first mortgage deed, 

5. C. ; 


Emperor v. Ram Naresh. 


Confession in petition of surrender to magistrate, if admissible— 
Evidence Act (Z of 1572), sections 21, 24, 25, 20—Code of Crimi- 
nal Procedure (Act V of 2898), section 164, 304, I (2). 


The confession of two out of five accused in a petition of 
surrender in Court which was neither recorded nor verified under 
sections 164 and 364 of the Code was not admitted in evidence 
and all the accused were convicted. On appeal $ 

Held [per Alsop ].\—that the confession was admissible under 
section 21 of the Evidence Act which is a “special law” within the 
meaning of section 41 of Penal Code and of section 4 of Criminal 
Procedure Code. 


S. C: 
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Rahim Bakhsh v. Kishen Lal. 


Code of Civil Procedure (Act V of 1908) section 47, Order 27, Rule 


g2—Suit for recovery of property not mortgaged but sold in 
execution without objection by judgment-debtor, if lies. 


In execution by Kishen not’ only the assets of the deceased 
mortgagor in Rahim’s hand but also his share was sold by mis- 
take but no objection was taken by him. Rahim’s suit, thereafter, 
for recovery of his share was decreed but dismissed on appeal. 
On second appeal : 

Held [per Bennet and Verma J].\—that Rabim should have 
taken objection in execution and his suit was barred under section 
47 and Order 2t, rule 92 of the Code. 

See Uma Shankar Rai v. Ram Agyan Thakur (x). 

S. C. 
(1) (1938) I. L. R. [1939] All. 399. 


ER, S pahan 


- Jang Bahadur Singh v. Chander Pali Singh. 


Negotiable dnstoumenis Act (XXVI of 1581) sections 8, Ig, I5, 
43, <8-——Transferee Jor consideration of a pronote without endorse- 
ment, if a holder”. 

A pronote by Chander Bali for security was transferred with- 
out any endorsement thereon to Jang Bahadur for consideration 
bya sale deed. The suit by the transferee was dismissed. In 
revision ; : 

Held [per Bennet and Ganganath J7.\—that the transfer’ by 
sale deed is not “‘negotiation” nor is the transferee a “holder' 
under section 8. 

S. C 

Ganga Saran z. Ganeshi Lal. 

Hiniu Lawen Personal decree against father as surety fora debi 
payable by a third party, if binding on the sons’ share in the joint 
Jamily property. 

In execution of a decree against the father as surety for a 
mortgage debt of a third party, Ganeshi Lal, the mortgagee put 


“the joint ancestral property to sale. The suit, thereafter, by Ganga 


Saran, a cosharer, for recovery of the’ property was dismissed. On 
second appeal it was referred to Full Bench : 

Held [per Zhom C. J, Bajpai and Ganganath Jj. aes 
such a decree is not RODE on the property, 
5. C, 
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THE . 
CRIMINAL LAW OF INDIA.” 
f By 
Mr. ABUL Hasanat, I. P. - 


To talkfjof penal reform, to deliberate on the possibilities of 
bettering conditions for erring humanity while the innocent in 
countless numbers are being smashed and crushed, to think of 
amending laws -which are but mercy compared with the laws that 
are being dictated, enacted, and executed almost in the same breath 
before people have had the-time to know them, might seem a mere 
waste of energies over trifles. The world to-day isin a horrible 
state of violence and disorder. The intellectual and moral 
bankruptcy in our species which has ushered in yet another man- 
made disorder and one of an unprecedented magnitude, must be a 
terrible set-back to the humanist everywhere. Principles of civilized 
human relationship are being violated without scruple; man has 
renounced them in favour of the law of the jungle. ‘* Has a con- 
ference like this any meaning today?” One may very well ask, 

Our reply should be yes," Man must refuse to believe that our 
species is not going to survive and triumph over these passing 
stresses. Mad ambitions, meteoric careers, crazy delusions, world- 
yiolence-these make avast show and noise but they are neither 
new nor abiding. They do not make for order and progress ; 
neither do they turn the tide eternally backward. Scisntific work 
and lucid thought, on the other hand, even though they have been 
driven below the surface of things for the present, will remain 
persistent and cumulative. They are not results of fits of passion. 
So, in spite of the blundering war, the social disorganization, the 
mass tragedies, we continue our deliberations with a hopeful eye 
to the future. Let us hope that in due course, however long and 


*Read on the 25th February, 1940, at the All-India Penal Reform Coaferance 
at Bombay. : 
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painful, the dead will be buried and the sufferings instead of stifling 
progress will act fas a perpetual reminder to humanity to renew 
attempts for a better world-order. 


The occasion of to-day’s deliberations is the All-India Penal 
Reform Conference. It isa momentous gathering, the first of its 
kind of India. India has been great; it has been representative of 
all that is great. Indian criminality also reflects the phases of all 
grades of civilization, The problem of crime deserves close study 
here. This Conference, in its permanent organization, is meant to 
draw public attention to the treatment of crime. It is hoped that 
this subcontinent in due course will, by rational and progressive 
treatment, not cnly miligate its own crime but also, by handling the 
immense materials for study, contribute to international thought 
about crime. - 


The topic of the present discussion is the Criminal Law of India, 
In attempting a survey of the Law asitis at present, I shall do 
well to indicate briefly the nature of law, the previous criminal laws, 
and if and how the preserit laws demand a revision. 


I must state here that the views expressed in this paper are 
entirely mine and they do not reflect in any way those of my 
department or of Government. This isan academic discussion 
which is expected to provoke the thinking public and result in 
action in due course,~=-though, perhaps, not so very early, 


To begin at the beginning, I may indicate here that primitive 
men were not very critical in their association of cause with effect. 
They came early in possession of a crude social ethics. There 
were commandments to obey and taboos to avoid. And individuals 
were there who, in their natural frailty, broke-theseScustomary laws, 
The breakers were considered as sinners and criminals and 
were dealt with according to the prevailing practice, Punishment 
also arose out of the human instinct of pugnacity and emotion of 
anger. Thus conduct came to be regulated before man could think 
‘or question how best it could be. 


It was next considered that there should be a set of laws 
recognized so that there might be a sense of proportion between 
the breach and the punishment. It was also necessary to warn 
individuals as to what reward and punishment their conduct might 
entail. The priests and medicine men, in modern senses thinkers 
and scientists, stepped in with their crude primitive religion and 
the prophets followed. The entire order,~—the elders, chiefs, 
magicians, sages ahd ptophetsall took into account the existing 


” 
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customary laws and modified and adapted them to the fresh require- 
ments of the developing society. 

Comprehensively thus, criminal law can be defined as a body 
Of specific rules regarding human conduct which have 
been promulgated by political authority, which apply 
uniformly to all members of the classes to which the 
rules refer, and which are enforced by punishment 
administered by the state. 

The main features of criminal law, then, are : specificity ; poli- 
ticality ; uniformity ; and penal sanction, 

I need not enter into elucidation of these features which 
must be fairly intelligible to the enlightened gathering here. The 
last feature, viz., penal sanction, is definitely on the wane at 
present, 

Ihave not the time to discuss in detail other penal codes of 
the world,-not eyen the most widely-known of them. Suffice it 
to say that the criminal Jaws of anciert Egypt, the Code of 
Hammurabi, the Hindu Code of Manu, the Hebrew Laws, the 
Twelve Tables of Rome, and the Muhammadan Criminal Law are 
all systems which command respect and have profoundly influenced 
human conduct at one time or another. They have also deeply 
affected the making of other systems oflaw. The present penal 
codes of the world mark a departure only in the feature that 
they are based less on authority and more on rational consi- 
derations. 

The criminal laws of ancient India present an interesting field 
for reseafch, We have no time to devote to them here. We shall 
only mention in passing that the Hindu law had an evolu- 
tionary character, as much as every system had or has; | 
that the outstanding law-givers,-Goutama, Vasistha, Apastamba, 
Baudhayana, Manu, Vishou, Yagnavalkya and Kautilya were all 
very acute thinkers of the ages they belonged to; and that the 
Hindu theory of punishment has been mainly deterrent and expia- 
tive, though the reformative feature was by no means totally 
absent. A specially wise discrimination was shown by Manu in 
his treatment of the casual offenders and the hardened criminals. 
The law of Vishnu breathed a more modern spirit. The severity 
of the punishments was greatly reduced, presumably under the 
influence of Budhism, ù 

The Muhammadan criminal law was based entirely on religious 
sanction. The main “source has been the Quoran and in cases 
pot met by it, the tradition ways. Cases failing these two both 
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were decided by IJjma (agreed verdicts of Muhammadan Jurists) 
and cases still left out and the ever-increasing crops of them arising 
out of the rapidly develping social relationships were to be dealt 
with by Deduction. Jurists were to deduce them from the other 
sources by comparison and analogy. 

Muhammadan law was marked by the religions stamp ; it was 
almost totalitarian, covering personal and social duties and obliga- 
tions and almost merging sin, vice. and crime together ; it punished 
offenders temporally and threatened a revisionary or reversionary 
punishment in the other world ; and it restricted exercise of reason 
except in cases that were not covered by the other three sources. 
Islamic states generally are gradually drifting towards a separation 
of the Church and the State, and the movement seems to be speed- 
ing ahead. l 

We now come to the present criminal law of India. I -have 
studied it critically in Appendix B of my book, Crime and Criminal 
Justice, lately published, and reviewed it in relation to other penal 
codes, ancient and modern, and with reference to the causes, 
psychological and otherwise, that lead to the specific forms of 
crimes it attempts to tackle, The Criminal Law Journal of India, 
Lahore, was kind enough to republish my discussion in their Journal 
in the form of a serial very recently. 

- I have taken this opportunity to discuss the topic summarily, 
because I think there has never been in India such a gathering 
of jurists, lawyers, and others interested in crime, law, and penal 
reform and, it is hoped, the Indian public will be agog with interest 
‘to follow its deliberations. The importance of the general crimi- 
nal code of a country is great enough, but it is still greater here 
in India now in view of the fact that the Indian Penal Code has 
remained unrevised for nearly a century and India itself has lately 
entered into a new phase of political advancement and hopes for 
even more, 

. We are well aware of the confusion in which the law of crimes 
was being administered previous to enactment of the present Penal 
Code. This Code was originally and laboriously compiled by 
-the first law Commissioners of whom Lord Macaulay was the-chief, 
This distinguished scholar joined as Law Member on the Supreme 
-Council in 1834. The craft was submitted to the Viceroy in 
Council on the 14th October, 1837. It was then circulated. for 
: opinion and criticism and finally revised by a small committee. It 
. was not, however, finally enacted till after some 25 years of its first 
: conception, It was enacted in. 1860 and became practically the 
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supreme code of criminal law in India in supersession of all 
‘pre-existing rules, regulations and orders. 

As the Code now stands it has been spoken of asa model piece 
of legislation. It made a most favourable impression and was 
considered a monument of the great genius of Lord Macaulay, 
Nor was Lord Macaulay himself unjustly proud of this achieve- 
ment. 

“This Code”, wrote Macaulay, “should not be a mere digest 
of existing usages and regulations, but should comprise all the 
reforms Which the commission should think desirable. It should 
be framed on two general principles—the principles for suppres- 
sing crime with the smallest possible amount of suffering, and the 
` principles of ascertaining truth at the smallest possible cost of time 
and money.” E 

As Sir James Stephen said, the Penal Code is simply the law 
of England freed from technicalities, and systematically arranged 
according to principles of arrangement so simple and obvious 
that they cannot fail to suggest themselves to any one who considers 
the subject. 

Let us strike a balance between the merits and demerits of the 
Code. The Code can claim credit on the following points : 

In the first place, it did mark a splendid development over 
what passed for law before its time. The materials handled were 
enormous. They consisted of the existing systems of law in force, 
the most celebrated-systems of western, jurisprudence, especially 
the French Code and the Code of Louisiana, aud other codes 
generally. < 

In the second place, it engaged best brains in its compilation 
and this was by no means hurried. The progress was slow but this 
afforded mature deliberation. It was criticized and improved upon 
by a host of contemporaneous authorities, 

In-the third place, the Code as it is, was wholly rationally 
conceived and compiled. Every single section has been argued 
at length and considered from all the angles. The brilliance of 
the reasoned discussions will not fail to strike one who peruses the 
reports and the wealth of illustrations portrays the picturesque 
: narrator Macaulay was, Perhaps the rationalistic conception has 
been the best point to the credit,of the Code. Not a single provi- 
sion has been adopted merely becaure it formed part of any 
old system. Non-conformity with any provision of any particular 
religion has also paved the way for its wide acceptance. 

In the fourth place, it marked in many cases an improvement 
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over the English Law and other existing codes on which it was 
fashioned. Conceptions have been widened and safeguards pro- 
vided ; precision has been achieved and hardship mitigated. New 
offences have been carved out with precise outlines out of old 
formless chaos, 

On the other side, however, there are many things to be said, 

“Unfortunately the present writer”, says Sir Hari Singh Gour, 
“cannot join in these encomiums which have been lavished upon 
it by indiscriminating critics without close examination, and it 
may be feared, solely from the charm of the great name of its 
reputed author.” 

Exactly so, 

The present survey is nothing in the shape of a close examina- 
tion of the various provisions with a view to finding shortcomings 
but one in which I have offered only some criticisms in general 
terms, I have critically reviewed the Code, section by section, in 
my book already. 

Macaulay’s reputation itself is not what it was; he has been con- 
victed of historical inaccuracy, of sacrificing truth for the sake of 
epigram, of allowing personal dislike and bias to distort his views of 
men and incidents. Asa picturesque writer, he presented what he 
wanted to say ina very agreeable form. But he could not, nor 
could he have been expected to, legislate for all ages, Since his 
time, the world has run apace in thought. Apart from the limitation 
imposed by his time, his Code suffers from various blemishes which 
could be removed from a revised Code to be now adapted. 

Inthe first place, the Chapters in many cases have been put 
haphazard and unnecessarily multiplied. Sume of these could 
conceivably be amalgamated with others and all rearranged more 
logically. 

In the second place, as Sir Hari Singh Gour observes the Cod 
sorely needs rearranging of its many sections which would seem 
to have been juxtaposed for no reason other than a merest chance. 
Some of the sections have been appended to Chapters other than 
those to which they should reasonably belong. 

In the third place, over-elaboration has been the besetting sin of 
the entire Code. Sections have been multiplied beyond necessity. 
Different circumstances of the commission of a single offence have 
been considered for new sections although they are really to be 
considered in each case by the trying court for apportioning the 
punishment under the original offence. I have instanced scores of 
_ such sections in my bock, 


~ 


Vote 71.) CRIMINAL LAW OF İNDİA. ágh 


To take a chapter, for example, we shall find in that for offences 
against the public tranquility an over-elaborateness which would 
strike even a casual reader. Sections have been added only by ima- 
gining the original offence to be attended with some aggravating cir- 
cumstances. Taken in the reverse order, sections 157 and 158 are 
seldom used. 153 is difficult to bring home and is almost a dead 
letter, 1521s meaningless, there being other sections, such as 332 
and 353, which could be made easily to cover its ground. 
Section 148 could be washed away enhancing the punishment in 147 
by one year. After all, ‘being armed with a deadly weapon’ is 
only an aggravating circumstance and circumstances like this may 
be many. Section 144 could be merged in 143 by raising the 
punishment slightly, The same relationship obtains between these 
two as between 148 and 147 and the same criticisms apply. 

Or, take the next chapter of offences relating to public servants, 
What was needed was to provide against dishonesty and abuse by 
public servants and their abetment. Sections 162 and 163 could be 
merged together or even omitted by relying on the general provision 
against abetment and attempt. (Section 164 in such case could also 
be widened). Section 165 is a variation of 161 and might have been 
merged init. Section 166 could be made wide enough to cover 
167, 168 and 169. Section 170 could be dispensed with as the 
offender falling under this in its injurious forms might be dealt with 
under the offence of cheating, 

When I say that one section could be merged fin another, I do 
not mean that the two are already coincident in scope. 1 mean 
that the technical points made out for making themjtwo sections 
instead of one are not so very convincing. What is the point in 
making a separate offence by simply counting one aggravating 
feature while there are many such features and providing a six 
month or one-year more while the maximum sentence passable is 
in each case comfortably high? It is some relief that the law 
makers stopped even at that and did not proceed to qualify an 
offence like Murder separately like murder by day, murder by night, 
murder at one blow, murder at several, etc., etc, 

In the fourth place, many forms of crime not actually existing or 
doing so only rarely have been ingeniously conceived and arbitrarily 
added. Many are the obsolete sections which could be quoted. 

In the fifth place, many provisions of the Code overlap one 
another and while many sections are pedantically precise, others are 
bald and leave much to the ingenuity of construction. . 


In the sixth place, the maximum punishments laid down in many 
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places have been so liberally fixed that the actual punishments 
inflicted in courts almost mock at them. The punishments in many 
cases run conveniently by whole numbers of years. The maximum 
laid down is hardly ever approached, far from anybody contemplat- 
ing to outstrip it. This is a limitation which will confront all legis- 
lators at all times but in the case of the present Penal Code it does 
give the look ofa ‘bargain theory’ of justice. It would have saved 
much length if the offences were defined and a chart were to indi- 
cate the maximum punishments in the various cases. Punishments 
laid down in many cases, have, again, been anomalous and in many, 
draconically severe, I have instanced cases in course of the discus- 
sion in my book, 

In the last place, the law relating to suicide, abortion, unnatural 
offence, and adultery has to be re-examined in view of the advanced, 
enlightened and progressive outlook of the present times, I have 
indicated the nature of the growing opinion relating to these 
topics. 

The Code, as it is, is reminiscent of Indian fconditions and 
Indian thought now a century old. The world has moved apace and 
the Code itself in consequence has grown outof datein many of 
its parts, By saying so I am only inviting thinking brains to 
the need of a thorough revision and re-sxamination now long 
overdue. 

Unfortunately it has been so far thought sufficient to amend a 
section here and add another there. This has only added to the 
bulk of an already bulky code. 

To quote a progressive thinker, the received moral code, in so 
far as it is taught in education and embodied in publle opinion or 
the criminal law, should be carefully examined in each generation, 
to see whether it still serves to achieve desirable ends, and, if rot, 
in what respects it needs to be amended. The legal code, like the 
moral code, should adapt itself to changing circumstances, keeping 
the public good always as its goal. 

We know that we have travelled far away from the old school of 
thought which laid emphasis onthe illusory idea that a criminal 
‘weighs in his mind the pleasure of his action and the pain of the 
social reaction and acts on a finding at which he thus arrives. 
Modern criminology has sapped the very foundation of this idea, 
A multitude of factors, internal and external, urge him to the come 
mission of crimes and ifthere beany friction within him, it is 
furnished by his own ethics, coloured though they be by religion, 
upbringing, and surroundings. The Indian Penal Code asa mere 
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deterrent to the ordinary criminal must prove very poor as any code 
anywhere. 

The Indian Penal Code in its present bulk, though perhaps 
sufficiently precise in its definitions and provisions, does present 
intricacies which it requires Full Benches of High Courts to solve. 
Lawyers cudgel their brain over many of its provisions and the 
whole code to most of them is a work of reference rather than one 
to be carried in the head. 

This being the case, we cannot look upon it as an ethical code 
for guidance of the people, That must be a different thing, although 
the two codes must progressively come nearer and nearer to each 
other. 

“ How then, ” it may be asked, “ do we go by the legal maxim, 
‘Ignorance of Law is no excuse’ ? ” i 

It has been sought to explain that everybody must know the law, 
since living in organised society implies that the rules of the society 
must be known and respected. This is true but we must not 
impose on all a burden which none or only few can bear. 

My explanation is this. Every legal code respects the prevailing 
moral values of the society, These may change and the law must 
also in consequence change, But the law in itself is only a codi- 
fication for guidance of the society, more properly, of its agents in 
_ dealing with crime fairly. 

Thus, a man commits a crime. He has not the faintest notion of 
what the ingredients of his crime may precisely be, what section of 
the code will apply, and what punishment he may ultimately merit. 
Almost in the same position is society. Provided the law is in con- 
formity with the prevailing moral conceptions of the society, both 
the individual and the society will know that a wrong has been 
done. Society, as it does now, wants the individual to be dealt with, 
Then the matter goes out to society’s agents who are in the place 
of experts, The Judge finds out what wrong the man has committed 
and for his reference the Judge has the Penal Code. . It guides 
him in assessing the enormity of. the crime and in imposing the 
punishment. 

Thus, I should think, the principal penal code must reflect the 
prevailing moral values and the punishments the degree of social 
disapprobation, Although grave consequences will be involved, 
everybody shall be accountable not under any such legal fiction but 
in view of the fact that a wrong has been done and society is con- 
scious of at least this much. < 

Thus, sociologically, crime is the infraction or violation of 
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established or codified custom or public opinion at a given time. In 
this sense, it is always a ‘shifting thing, a part of which always 
stretches ahead of legal enactments ; legal crimes always embrace 
certain forms of conduct from which the odium of disapproval has 
fallen away. Hence, the law should keep pace with publie 
opinion; publie opinion cannot cling tenaciously to old 
laws. What will move public opinion is a variety of things, 
the sumtotal of which may be termed progressive development. 


The quasi-criminal acts do not involve such grave consequences 


and people will acquiesce if it is pleaded that one can learn at 
one’s cost. 


In these views of the matter, I think we can leave out many 
pedantically differentiated sections merging them under a covering 
one, allowing scope for the judges to use their discretion. Nor 
would there remain need for imagining forms of crime not preva- 
lent at the time, merely because they may come to. prevail in future, 
As a matter of fact, too many threatened punishments create 
indifference. One must not imagine that every coarse or vulgar act, 
every little violation of right, may demand suppression by punish- 
ment. | The state, like the individual, must learn to endure many 
minor inequities ; it must remember that the world will not imme- 
diately come to an end and it must have confidence in the firmness 
of its.own position and in the natural effective power of moral 
opinions Where there is a progressive increase of penal statutes or 
of the severity of the penal statutes it is not well for freedom. 


As Sir James Stephen observes, the reasons for having fewer 
laws are obvious. By extending the sphere, we make life most 
intolerable, All mankind would be criminals; and most of their 
lives would be passed in trying and punishing one another for 
offences, which could never be measured and compassed rightly. 


I have been playing for sometime with the idea that perhaps a 
far less cumbrous penal code for all-India could be devised by 
providing for the few fundamental offences and then leaving them 
to be combined where necessary. For the general Penal Code, I 
would enumerate the offences that have been traditionally and 
almost universally considered as crimes as opposed to the quasi- 
criminal and ever-increasing minor offences which should be 
included in a compendium of minor acts, 


A code should be amenable to additions and amendments as 
deemed expedient from time to time but it should be thoroughly 
revised after a sufficiently long span of time, say, every fifty years, 
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from the angle of view of progressive penal philosophy and allied 
social sciences, 


A code is a guide for society’s agents. Society will be guided in 
its conduct by ethical conceptions and moral values which the law 
will only reflect and not impose, Both will be changing and law 
will follow the prevailing conceptions of social conduct and not 
precede the m. 


A re-examination and revision of the Indian Penal Code will not 
„necessarily involve India in fabulous costs. She would be in no 
need to indent for brains from outside. A small commission of 
eminent jurists, judges, lawyers, and criminologists available in 
India already will adapt a new code far in advance of the present 
one. lt will have the advantage of consulting advanced codes of 
law of the world and an experience of having worked the present 
Code in India for about a century now. Happily, the High Court 
Judges have pronounced views from time to time, all of which are 
on record. These views will be of great help. The Commission 
will also take account of the present condition of life and society in 
Incia. In view of the expected federation, it will be wise, nay 
incumbent, to have on the body of the Commission enlightened 
representatives of the Native States, 


I earnestly wish the matter of revision of the Indian Penal Code 
be taken up early. The changes in the substantive law will neces- 
sitate mod ification of the procedure—a prccess that will allow for 
the enlightened measures of criminology being brought to bear on 
the entire system cf dealing with crime and criminals. 


It will not be out of place to state that the framers of the 
Indian Penal Code were inspired by the ideas of the neo-classical 
school in more or less the same degree in which other codes of 
the last century were influenced. Liability was based on the free- 
dom of will in Continental Europe, and on intention and know- 
ledge in English and Indian Criminal Law. The doctrine of a free 
will has for all practical purposes been sapped by the progress 
of science which has extended the concept of natural causation 
to all observed phenomena, including human behaviour. In fact, 
the behaviour of any individual is a resultant of a complex of many 


factors which have been acquired as a consequence of past environ- 
ment, and the immediate enviroment. 


The new doctrine of responsibility will have implications that 
will make a penal code based’on it vastly different from those 
already exittirg cn old iceas apd conceptions, Individualization 
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of the criminal will preclude the prevailing idea of considering 
him as one, among the many uniform products turned out by a 
machine, l i 

Thus, an enlightened Criminal Procedure will also shift the 
_ emphasis from the crime to the criminal, It will no longer bea 
mere machinery to catch people and punish them. Even at this, 
it fails badly at present, 

The task of identifying the offender is a difficult one ; that 
of bringing an offence home to him is more difficult still and at 
present the chance is highly problematic. The real problem of: 
the Criminal Procedure should be to know whether the offender 
was responsible for the crima and not whether he can be proved 
to have done it. Society is concerned with the prevention of a 
recurrence of the particular crime more than the suffering of the 
criminal, Society should want to know why and in what circums- 
tances the offender committed the crime and then, whether he is, 
and how he can best be treated. l 

The present court procedure determines guilt and fixes the 
nature and extent of punishment. And the process is amusingly 
complicated. ; 
+ The essential business of a trial should be to determine.a ques- 
tion of fact. Did the accused commit the crime? The present 
process, however, involves tricks and surprises so amusing that 
a criminal trial is still regarded as a principal amusement. Each 
side tries to win the case and takes advantage of every possible 
trick, surprise, and technical device. It looks as though every- 
body excepting the judge who is supposed to be holding the 
balance evenly is concerned in a fierce battle in which wit, 
jugglery, deception and other psychological weapons of offence 
and defence are resorted to. The whole thing reminds one of the 
haggling and bargaining that is so characteristic of markets in the 
East. Itis like the shopkeeper asking the value, and then acting, 
with voice and face and gesture, the several stages of benevolence, 
of indignation, of cold reason, of tearful exhortations, of broken 
surrender, and the buyer for his part playing up with contempt, 
indifference, bluff, and whatever else he can summon, before the 
price is agreed upon and squeezed out coin by coin. 

Scientific technicians or scientifically enlightened judges could 
go into the whole case of a crime without all this fuss and ruffle 
and determine who, if anybody, was the author of a crime, Much 
of the romance will be gone but the process will gain enormously. 
The process will be as cool as @ scientific experiment, It will be 
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like one in the now accepted method of ‘sale without bargain’ 
wherein the. master and the servant pay the, same price and get 
the same goods, whereas, the present procedure unfortunately does 
discriminate between the rich and the poor for they fare very 
differently in the gamble of a combat, The resourceful black- 
guard can easily take sporting chances...a process that looks like 
supporting Swifts satirical outburst, “laws are like cobwebs, which 
catch small flies, but let wasps and hornets through.” 

The present times of uprest may preclude the chance of the 
' matter being taken up immediately but there is no reason why 
thinking India should not consider the possibility and go ahead. 
The lawyers ani judges will continue to apply the law as long 
as it 18 in force, ceremoniously and with exactitude; but they 
~are, at the same time, the best persons who can speak on the 

difficulties and anomalies and suggest improvements at such con- 
ferences and through the permanent League. This Conference 
and the permanent League should also press to the Universities 
the need for a study of the Law by our Law students with a critical 
reference to the progress of the allied social sciences so that they 
can apprehend the implications and significance of the various pro= 
visions and do not view the different sections foolishly as numerical 
tables to be learnt by rote, or superstitiously as eternally valid com- 
mandments revealed on a rock, ; 

In saying so, we are by no means belittling the achievements 
of those master-minds that have given us a beautiful code and one 
which was far in advance of most of the codes of the world at the 
time. Weare only maintaining that neither Moses nor Macaulay 
could legislate for all time to come, 

I would be glad to hear or read discussions by others interested 
in the topic of the present discussion, papers and journals joining 
hands as well, and to see the accentuation of public opinion in 
favour of a thoroughly recast and completely revised penal code 
for India. 


Te 


NOTES OF CASES. 


Lalita Devi v. Nathuji Joshi. 


, Lunacy Act (LV of r9ra), Sec. 65(2)—“Onsound mind Manager, 
when lo be appointed, ` 


Lalita, niece of Nathuji made an application for a declaration 
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that Nathuji was of unsound mind and for appointment of a 
manager to her property but it was rejected. On appeal: 

Held [per Rachhpal Singh and Ismail, JJ.) that the term 
“unsound mind” is nowhere defined in the Act, that a manager of 
a lunatic’s property need be appointed only if the lunatic be found 
incapable of managing it irrespective of the fact whether he is 
capable of managing himself or is violent to others or not. 

S, C. : 


Bishnath Singh v. Balwant Rao Naik Kalia. 


-= Civil Procedure Code (Act V of 1908). Or. 45, % 7, Sera 112 (Tiba 


- Privy Council Rules 1920, rule g—Power to extend time beyond 
statutory period for security and deposit, 


On the point, whether the High Court has power to extend 
the time for deposit of security and costs for Privy Council appeal 
beyond the period mentioned in Order 45, Rule 7 of the Code; 

Held [per Thom, C. Ja, Rachhpal Singh, Collister, Allsop and 
Ganganath, J7,|~—that the period restricted by Order 45, Rule 7 
can -be extended under Rule 9 of the Privy Council Rules under 
Section 112 (1) (b) of the Code, but this discretion should be 
exercised only in aes circumstances, 

S.C. > à 





Doutre v, Doutre., 


Divorce Admissibility of admission by wife of illegitimacy of child 
and of evidence of non-access by husband—Divorce Act (LV of 
1869), Set. 7. 


The petitioner and his wife were married in Cawnpur in 1926 
and separated in 1933 and at the relevant time he was living at 
Lucknow or Cawnpur and his wife at Delhi or Bombay since 
1936 when she subsequently gave birth to an illegitimate “child in 
Bombay in May, 1937 which she admitted :; 

Heid {per Allsop, J.|—that evidence of non-access or admission 
of illegitimacy is admissible under Evidence Act though not under 
the English law rule as it tends to bastardise the child, that 
Section 7 refers to substantive law and not to principles of evidence 
and that the Court has ample discretion to reject the petition for 
petitioner’s past miscouduct or adultery. ik 


Ss Co 


The Calcutta Law Journal. 
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NOTES OF CASES. 
Thakur Din v. Sita Ram. 


Cloil Procedure Cole (Act V of r908), section 60 (z) tc), objection by 
Jather under, dismissed for defauit—Subsequent suit by minor sons 
alleging joint ancestral property challenging sale, if barred. 


In execution of Sita Ram’s decree the ancestral property of 
Thakur Din’s father, an agriculturist, and his sons were sold as the 
objection under section 60(1) (c) was-dismissed for default, There 
after Thakur ‘Din’s suit against Sita Ram was decreed but on appeal 
it was dismissed. On second appeal it was referred to Full 
Bench : 


Held [per Dzom, C. J., Collister and Ganga, Nath, J7.\—that the 
father as the head or Karta of the joint family represents all the 
members present or absent in the suit and that the dismissal of the 
objection by bim was binding on the sons as being ves judicata. 

S. Ca 





Umrao Singh v. Khacheru Singh. 


Transfer of Property Act (ZV of 2882), section 8— Residential houses 
in Zemindari mortgaged by co-sharer together with abadi sights, 
not affected unless expressly included, 


Khacheru, the mortgagee decree-holder, purchased Umrao’s 
share in Zemindari with abadi rights on 26th January, 1932. On 
11th March, 1932 Umrao madea gift of his three houses in the 
abadi to another person. Then Khacheru’s suit for possession of 
the three houses was decreed by the Courts below. On second 
Appeal it was referred to Full Bench, 


Held [per Bennet, £g5al Ahmad, Bajpai and Ganga Nath, JJ. 
Allsop, J. dissenting|—that the houses did not pass to the auction: 
purchaser as these were not “appurtenances” to his share in 
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Zemindari but his absolute and exclusive property and that 
section 8 of the Transfer of Property Act applied to voluntary sales 
and not to sales in execution. 


Sa G 





Drigpal Singh v. Pancham Singh. 


Civil Procedure Code (Act V of rg08), section 48, affected by section 15 

of Limitation Act (IX of 1908), section 29(2). 

The execution on 8th May, 1925 of a decree, dated roth May, 
1922 was stayed on 26th November, 1927 till r2th April, 1932 when 
the stay was withdrawn and the execution petition was dismissed on 
February, 1936 for default. The second execution petition on 2oth 
October, 1936 was opposed by Drigpal as time-barred under 
section 48 of the Code but was allowed. On appeal it was referred 
to Full Bench ; 


Held [per Zhom, C. Ja, Jgbal Ahmad and Bajpai, 7].|—that 
though section 48 of the Code “ prescribes a period of limitation ” 
yet it is controlled by section 15 of the Act and the period of wa 15 
to be excluded from the period of limitation. 


S. Ge 


ANCOR ATO A 


nae Prasad Ram Swarup v. Commissioner of 
Income-tax. 


Partnership—Contract Act (1X of 1872), dio 2j9——eLntonte Tas 
Act (XZ of 1922), section 10. 


The firm Chandrika Prasad Ram Swarup entered into a partner- 
ship with another firm and had to contribute the proportionate 
amount of loss suffered by the latter during the “ previous year. ” 
The first firm was assessed without exemption of the said contri- 
bution by it. The Commissioner rejected the applications of the 
assessee under sections 33 and 66(2). Thereupon this reference 
under section 66(3) was made. l l 

Held [per Zda? Ahmad, Allsop and Bajpai, JJ.\—that the part- 
nership between the two firms is not valid as such but valid as a 
larger partnership between all the individual members of the two 
firms and that the said contribution shoyld be taken into account 
during assessment, 


S. C, 
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Chandler v. Chandler. 


DivovieEffect of subsequent unchastity of wife. 


A judicial separation was granted by a decree nisi absolute 
directing the husband to pay alimony at Rs, 12-8 per month to his 
wife. Then a petition by husband for its discontinuance as she has 
become unchaste and another by wife for increasing it to Rs, 20 
were heard together, 


Held [per Colfister and Aina J7.\—that as there is no dum sola 
ef casta clause it cannot be inferred or implied and the order grant- 
ing alimony should not be varied or discharged on the ground of 
subsequent unchastity of the wife, 

S, Ga 
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Lodhi v. Ziaul Huq. 


Stamp Act (£2 of 1899), section 36—-Document “admitted in evidence” 
without any objection as to insufficiency of stamp, cannot be rejected 
on subsequent objection, 


In a suit for arrears of rentan unstamped written acknowledg- 
ment was “ admitted in evidence ” against the defendant in his 
presence. Ona subsequent objection by him as to its admissibility 
it was referred under section 113 read with order 46, rule r of Civil 
Procedure Code : 


Held [per Zza? Ahmad and Bajpai, /7.\—that after it is 
“admitted in evidence” this question cannot subsequently be 
raised under the mandatory provisions in section 36 of the Stamp 
Act. 


S. C. 





In re An Advocate. 


filing of memo of appeal on the last day of limitation with deficit 
court-fee~Propriety of such practice. 


Overruling the client’s contention that the appeal should 
have been filed with full court-fee the advocate’s fee being payable 
later, the Bar Council Tribunal upheld the advocate’s contention 
that he was instructed to file the appeal with deficient court-fee after 
meeting his fees, On reference : 

Held [per Leach C. Ja, Mockett and Abdur Rahman J].\— 
that the advocate was not guilty of professional misconduct as 
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regards his client but that the filing Of appeal on the last date of 
limitation is not in accordance with the high traditions of his 
profession. ne 


Sa Ca” 





. . Patelkhana Venkataramaswami v, Imperial 
Bank of India. 


3938. Hindu Law- Money advanced to father in persuance of an agreement 
LLR. [1939] fo execute a mortgage later, if an antecedent debt. 
mee. Kik; In a suit by Imperial Bank for specific performance of the agree- 


ment by the father as the manager of a joint Hindu family business 
to execute a mortgage of the same (which was done) for moneys 
advanced to them, the appellants contended that the family busi- 
ness was not liable as the debis were not antecedent debts, but it 
was decreed. On appeal it was referred to Full Bench : 

Held [per each C. Ja, Madhavan Nair and Varada- 
chariar ]7.\-—that though the debt and the mortgage are not 
part of the same transaction, yet the debtis “antecedent debt” 
but that the agreement to execute mortgage must be genuine and 
not a device to evade law. 





S. C, 
` Sri Rajah Venkatadri Apparao v. Morivineni 
Seetharamayya. 
1938. ` Riparian vight, if a mere easement, 
L L. R. [1939] The plaintif-tenants using an ancient channel drawn off from 
Mad. 45 Š 
ian a stream sued the defendant-tenants of another village on the 


eastern bank of the stream under the same Rajah restraining them 
from using their recently excavated long channel from the said 
stream to fill up a tank inland. The suit was decreed. On 
appeal : , 

Held [per Venkatasubda Rao and Abdur Rahman JJ,\—that 
the riparian right of the defendants is a natural right and not 
an easement and that the riparian owner higher up the stream 
‘can use it subject to the right of the owner lower down to 
have the stream passed on to him practically undiminished in 
volume. 


S. C, 
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Nama Nagayya v. Kalle Narasayya. 


Indian Limitation Act (IX of 1908), Secs. 2%, 19, 20—De facto 
guardian, tf a “lawful guardian”, 

Nagayya’s suit against the minor based on the acknowledgment 
by his de facto guardian was dismissed. In revision it was referred 
to Division Bench : 

Held [per Madhavan Nair and Abdur Rahman JJ.]—that a 
de facto guardian who is neither a natural nor a testamentary one 
is not “lawful guardian” under section 2r and hence the suit was 
barred. 

S. © 





Ramanathan Chettiar 2. M. A. R. R. M. 
Viswanathan Chettiar. 


Code of Ctoil Procedure (Act V of 1908), order 45, rule 13, clause (2) 
(d)—-Appeal pending before Privy Council from preliminary 
detree—High Court, if can grant stay of execution of final decree 
not appealed from, 


A preliminary mortgage decree was set aside in appeal in 
High Court which granted leave for appeal to Privy Council. Mean- 
while a petition was made for stay of execution of final decree not 
appealed against : 

Held [per Madhavan Nair A. C, J..and Kvrishnaswami 
Ayyangar J.j-—that under Order 45 rule 13 clause 2 (d) the High 
Court has power in proper case to grant such stay in order to 
safeguard the interest of the appellant to England. 

S: C, 
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Somasundara Edangapurandar v. K, P. 
Narasimhachariar. 


Indian Limitation Act (IX of 1908), Set. 20— Acknowledgment by 
one son of the deceased executant of pronote, if binding against 
another son converted to stam. 


The suit on a pronote was opposed by ason of the deceased 
debtor converted to Islam as the acknowledgment by another son 
was made after his conversion, It was decreed. On second 
appeal ; 

Held [per Burn and Lakshmana Rao }J.\—that since at the 
time of the executant’s death all his sons were liable to pay, any 
payment by any one son keeps alive the debt under section 20 
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of the Indian Limitation Act against the other sons even though 


.one of them becomes a convert to Islam, 


Ss, C. 





Vadrevu Sankaramurthy Ds Vadrevu Subbamma. 


Hindu Law—Widowsd daughter-in-law, tf has legal right to main- 
tenance against donee or devisee of her father-in-law, 


A person gave away his self-acquired property to his grandson 
by a registered deed described asa Will, delivered to them the 
possession thereof and became a Sanyasi. The suit for main- 
tenance by Subbamma, widow of his predeceased son, against the 
said grandson was decreed, On second appeal ; 

Held [per King and Stodart J7.)—that it was not a Will but a 
deed of gift, that the plaintiff has no legal right to maintenance 
against the devisee or donee or the property itself if it descends not 
by inheritance but by Will or gift. 


5. C, 





M. Paramasivam Pillai z. A. V. R. M, S. P. S, 
Ramasami Chettiar. 


Liability under surety bond in an appeal, if extends to Letters Patent 

Appeal, 

Stay of proceedings in lower Court was granted by High Court 
on execution of a surety bond by the respondent Ratnasami to 
pay Rs, 10600 to the appellant if he succeeds. Ramasami won the 
appeal but lost the Letters Patent appeal. The appellant’s suit for 
the above sum was then rejected. On appeal : 

Held [per Xing and Kvishnaswami Ayyangar J7.j—that the 
liability of ‘the surety extended upto the appeal and not to the 
Letters Patent appeal. 


S. C., 





Kozhikote Patinhare Kovilakath Mahadevi 
v. Kozhikote Patinhare Kovilakath 
Kulapura Tavazhi. 


Court-fee payable in appeal by landlord against decvee granting com- 
pensation to tenant. 


A suit for possession was decreed on condition of payment of 
Rs. 8090 as compensation to the tenants. The appeal on the 
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ground of compensation with éourt-fee for possession only was dis- 
missed. On second appeal s 

Held [per Madhavan Nair A. C., J. and Stodart J.J—that court- 
fee should be paid on the compensation money. 


S C 





In re G. J. Joseph. 


‘Indian Penal Code (Att XLV of 1860}, Sec. go6—Misappropriation 
during fits of insanity, tf criminal. 


_Joseph a head clerk in a Magistrate’s Court misappropriated ` 


~ Rs. 112 realised as fines from accused persons during summer 
months when he used to have fits of insanity. He was convicted. 
In revision : 

Held [per Pandrang Rao, /.j--that even if the case is not 


covered by Section 84, the misappropriation cannot be said to 


"be criminal as the dishonest intention, the essential ingredient for 
criminal breach of trust, was absent during fits of insanity. 


S; C. 





Voora Sreeramulu Chetty v. The Commissioner of 
Income-tax, Madras. 


Indian Income-tax Act ( XI of 1922) Set. 33—Order dismissing 
assessee’s application for revision, if a prejudicial order under 


Set. 66(2). 


Where the Commissioner dismissed the assessee’s petition for 
reference under Section 66(2) after rejecting revision under Sec- 
tion 33 and as the assessment was not “otherwise prejudicial” 
to bim: 

Held { per Leach, C. J, Madhavan Nair, Varadachariar, 
Venkataramana Rao and Abdur Rahman, JJ.\—that such an 
order comes under Sectian 33 of the Indian Income-Tax Act 
and is prejudicial to the assessee under Section 66(2) and that a 
reference lies to High Court if a question of law arises therefrom. 

Venkatachalam v. Commissioner of Income-tax, Madras (1) 
overruled. 


S. C. 
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Panangipalli Suryanarayanacharyulu v. Ravi 


Narasimhaswami. 
1938. Court Fees Act (Vil of 1870) Sec. 7 cis, (v) and (x) (c)—Proper 
L L. R. R [1930] Court jee in a suit by lessee for specific performance, possession 
Mad. 367 F. B and mesne profits. “3 


A suit by Narasimha the lessee for specific performance, possése 
Sion and mesne profits regarding properties valued at Rs. 8000 
against the lessor Surya and strangers was tried by Munsiff. In High 
Court it was referred to Full Bench : 

Held [per Leach, C.J., Wadsworth ani Krishnaswami Anea 
/7.\—that the suit was for possession against the lessor as well 
as strangers and was not triable by Munsif as the property was 
worth about Rs. 8000. 





Sa C. 
Ayyappa Naicker v, Kasiperumal Nayaker, 
1938. Code of Civil Procedure (Act V of 1908), Or. 27, va go= Person 
KE 5 Croio] whose interest are affected by the sale,” meaning of. 
Mad, 374 F, B. Certain properties were sold pending attachment before judg- 
ment by Ayyappa who after obtaining a decree applied under 
Order 21, rule go to set aside the sale which was rejected. In 
revision it was referred to Full Bench: ee eee 
Held [per Leach, C. Ja, Wadsworth and Kvrishnaswami Ayyan- 
gar, J.].\—that a person obtaining an attachment ‘before judgment 
is a “person whose interests are affected by the sale” in execution- 
by another person. 
5a GC, 
Samuel Koilpillai Skinner v. Arunachalam ` 
Pandaram. 
ian, indian Stamp Act (IZ of 1899) Art. 30la) (viii) and sola) (1) of 
ee Sch, I— 4, as amended by Madras Stamp (Amendment) Act 
a on. [1939] (FI of 1922)—Proper stamp in lease for an indefinite period. 


A lease stamped with 12 annas stated as follows :—'*...... I 
shall pay the said rent of Rs. § (per mensem) by the 3o0th of each 
month, esesesse. In defaults.. t shall pay the arrears of a month’s 
rent with interest at 4 pies per Rtipee per mensem.. s... [n case 
of default of even this you shall evict me......:..and let in other 
ssecesasstenants.” On reference to High Court on the point whether 
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the lease purports to be one for less than a year or for an indefinite 
period ; 


. Held. [per Leach, C, m Wadsworth and Krishnaswami Ayyan- 
gar, JJ T—that it.wasa lease for an indefinite term ani should 


bear a stama of Rs. 3 under Art. 30(a) (viii). 
S.C. 





.. Ninkileri Lakshmikutty Kettilamma v. Thekke 
Madathil Vishnu Nambisan. 


dnsuvance Policy— Assignment, if constitutes present transfer. 


The attachment of the debtor's policy assigned to his wife in 
execution by Nambisan was disallowed. On appeal it was allowed. 
On second appeal : 

Held [per Varadachariar and Abdur Rahaman J7.\—that 
the assignment constituted a present transfer, that the policy 
amount belonged to the widow and was not “assets” of her husband 
and could not be attache d. 

Sa C, 


In re D. S. Raju Gupta. 


Code fot Criminal Procedure (Act V of 1898) Sec. 476 B= Appeal 
to High Court against complaint dy a Civil Court, if to be filed 
in the criminal side. 


Oo the point whether the appeal against complaint by Civil 
Court under Section 476 should be filed in the Civil or the Crimi- 
nal Side: | 

Held [per Pandrang Row, ].\—~that the AA of a Civil 
Court for such a complaint is of a criminal nature and therefore 
the appeal should be filed in the criminal side, 

So C 





"K.V, Krishna Ayyar v. K. G. Subramania Ayyar. 


Code of Civil Procedure (Act V of 1908), section 47—Suit by trans- 
Jeree from the original purchaser for recovery of possession of the 
property from persons in possession, if barred, 


Krishna was the final transferee in 1927 from the purchaser in 
_ Court sale in rory of Sankara’s property which remained in posses- 
sion of Sankar’s tenants till 1919 when it was surrendered and 
Sankara sold it in 1927 to Subramania, his the then tenant since 
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1919. Krishna’s suit for possession was dismissed. On Letters 


` Patent appeal it was referred to Full Bench: 


“ Held [per Leach, C, Ja Wadsworth -and- Avishnaswami 
Ayyangar, J].|—that at the time of sale in 1917 Sankara- was in, 
seisin but not in possession, that after it-he was without his seisin 
but became assignee of tenancy in 1919, that the execution against 
him as judgment-debtor was complete and that the suit was not 
barred, 
S. C 

eem cm. 


> 


ha 


P, S. Tulajarama Rao v. Sir James Taylor. 


Contempt of Cout Comment on proceedings known to be imminent, 
if constitutes contempt, 


The letter of Sir James Taylor, Governor of Reserve Bank of 
India, to the Prime Minister of Madras -suggesting expedition of 
certain proceedings in High Court was published in several news- 
papers. In an application for contempt proceedings ; ; 


Held [per Leach, C. Ja, Madhavan Nair and Gentile, JJ. }+that 
comment of proceedings known to be imminent constitutes as much 
contempt as that on a case sudjudice or asa suggestion to Court in 
certain manner even though there be honesty of motive but 
such proceedings are to be drawn only oe the peepee is 
deliberate. Mb 


S C, 





C. S. Nataraja Pillai v. C. S. Subbaroya Chettiar. ` 


Foreign judgment, if binding in a suit relating to immoveable property 
in British India. 


An adoption by a widow was found valid by the French Court. 
After. her death, the respondent’s (her adopted son) suit in Madras 
to recover the properties allowed tothe widow bya mene 
decree was decreed. On appeal: _ : 


Held [per Leach, C. J. and Madhavan Nair, J. that a. kakên 
judgment declaring a person to be .the adopted son of a Hindu 
widow is binding on British Indian Courts in a suit relating to 
immoveable property in British India. 


Sa Ç. 
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Maharaja of Venkatagiri v. Raja Rajeswara Rao. 


Hindu Law—AIdmpartible estatemIllegitimate sons of a Sudra, if 
Ais purusha santati. 


A deed of settlement dated 8th April, 1889, between the four 
sons of the last Maharaja of Venkatagiri estate, belonging to a 
Sudra family recited that the estate was impartible and followed 
primogeniture law and that the guruska santati (male descendant) 

“wfeach of the other three sons would receive an allowance of 
Rs, 1000 per month. The youngest son had two illegitimate song 
who sued for recovery of arrears of maintenance since their father’s 
death and for their share of maintenance which were decreed. On 
appeal : 

Held [per Zeack C. J. and Kvisknasvami Ayyangar J.|—that 
the words urush santati do not include illegitimate sons and 
though they are not entitled to the amount of maintenance in the 
deéd yet they are entitled to half the allowance together with 
arrears at that rate. 

Case laws exhaustively revie wed, 

S. C. 





Kolachala Kutumba Sastri v. Lakkaraju Bala 
Tripura Sundaramma. 


Court Fees Att (VIL of 1870) as amended by Madras Act V of 
1922, Set. 7 (iv-A) and (0)—Suit for cancellation of document— 
Basis of caleulatian for court fee. 


Kutumba filed a suit for cancellation of a conveyance alleged 
to have been executed under undue influence and for possession 
paying courtfee under section 7 (v) on ten times the annual revenue 
not permanently settled on the property but the District Munsiff 
demanded ad valorem court-fee under section 7 (iv-A). In reyision 
it was referred to Full Bench: 

Held [per Leach C, Ja Kvishnaswami Ayyangar and Somayya 
77. \—that the relief should be valued under section 7 (iv-A) on the 
market value of the property at the date of the plaint, 

S, C. 





The Dharapuram Janopakara ‘Nidhi Ltd v. K. 
Lakshminarayana Chettiar. 
Adverse possession, if affected by attachment against the owner—Civil 
Procedure Code (Act V of 1908), order a1, 2ules 60, 61, 63. 
Lakshminarayana paid consideration to the owner and was 


78% 


1939. 
Nan jan? 


LL i [1939] 
Mad. 622. 


1939. 
ee aan 


L. L. R. [19391 
Mad. 764 F, B. 


1939» 
Sanga? 


LLR [1 39 


ENR RIGS 


762 


1939. 
Seam pat? 


I, L. R. [1939] 
Mad. 533, 


1939. 
tn 
i, L, R. [1939] 


Made 877 F. B. 


m A 


THE CALCUTTA LAW: JOURNAL. . [VOL 71. 


put in possession since rgit without any registeréd sale deed. 
The appellant’s execution in 1929 of a decree dated 1917 against 
the owner. attaching the property was rejected by all the Courts. 
On Letters Patent appeal : l 

Held [per Varadachariar, Lakshmana Rao and Gentle JJ\— 
that the adverse possession is not disturbed by attathment against 
the owner and that dismissal for delay of the claim petition by the 
person in adverse possession does not estop him from pleading his- 
prior possession., " 


Ss. C 





Khaji Dodda Khaji Sahib v. Chigamalla Nanjappa. 


Injunction restraining the erection of a mosque in a Hindu locality, 
if legal. 

The Hindus of a village filed a suit for injunction restraining 
the construction of a mosque in the Hindu locality and for a decla- 
ration of their unrestricted rights to take processions attended with 
music there. The courts granted the declaration and allowed the 
construction but restrained the use of it as a mosque, On Letters 
Patent appeal : i l 

Held [per Leach C. J. and Somayya J.|—that the injunction 
must be dissolved as it infringed the rights of -the defendants and 
that the erection of a mosque on a land owned by the Maho- 
medans did not constitute an injury in law to persons’ of -another 
creed, 


Sa C 





Jonnala Lakshmidevamma 2. Jannala Veera Reddi. 


Hindu Law— Widow's maintenance, if. payable froma shave or the 
entire property after partition. 

The widow’s suit for maintenance out of the entire estate, of 
which her husband’s share was allotted to her step-son after a dona 
fide partition, was decreed by lower Courts but dismissed in second 
appeal. On Letters Patent appeal: ~ 

Held [per Leach C. J, Krishnaswami Ayyangar and Somayya 
J7.\—that her step-son’s share only was liable for her main- 
tenance. SS 
Se C, 





The Calcutta Law. Journal. 
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THE JURISTIC SIGNIFICANCE OF TIME IN 
MARRIAGE UNDER HINDU LAW. 
` (By Mr. Prabodh Chandra Chatterjee, M.A.) B.Lap Pleader, Alipur.} 


Hindu marriage takes place on particular days in -particular 
months of the year’which are noted in the Hindu almanac for the 
year. The days are those considered auspicious and suitable 
for marriage from the point of view of Astrology, which has been 
mentioned as one of the sources of knowledge and Dharma (law) 
in the Mitakshara (vide the Mitakshara Chapter I, Verse 3 
page 2) and has ‘Vedic authority”. (Vide Keith’s Karma-Mimansa, 
_ pp. 82-83 ), 
= The Digests cite texts from works on Astrology. Raghunandan 
the famous Smarta (Hindu Lawyer) Bhattyacharjya of Bengal, 
who-has great authority here, cites extensively from Raja Martanda 
and Bhujabalabheema &c. which appear to be mainly astrological 
treatises, concerned with Hindu ceremonial observances, (Vide 
for example, his Udbaha-Tatta, para 27, page 36). 

There is no doubt that in Hindu Law, time is an Aoga or part 
of the marriage ceremony in the sense that it has to be performed 
on certain auspicious days and not on any day considered con- 
venient by the parties. 

The quéstion is whether such time is an essential element of 
the marriage ceremony, so that if the marriage takes place on any 
other day, it is invalid. What is the view of time as an element of 
the marriage ceremony according to Hindu law ? 

; Raghunandan says Pteni GA 5 ea feq 
ete afogriarrigy--(Vide the Tithi'Tattva para ropp. 16-17) 
which means “The ceremony. is the principal, as the 
ceremony is enjoined by the precept and produces the 
‘Apurba or, the invisible immaterial result (of the ceremony) ; 
„as, to the Tithi (the particular, date of the lunar morth} etc. 
‘it ‘is’ ‘sometimes subordinate and hence a qualification {of the 
ceremony) per accidence”, Raghunandan’s -view, , therefore, 15 
that time is generally a subordinate element of the ceremony, 
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but not always. He cites a text from Garga—fefqamaatatizater 
siti: asila asend aS alel (vide the Tithi Tattva 
para 10, pp. 16-17) which means “The Zhi (the particular 
date of the lunar month), the Wadshatfra (the particular division 
of the Zodiac divided into 27 parts), the Bar (the name of the 
day as Sunday Monday etc.) contribute to the religious merit 
or demerit (of the ceremony) not independently, but as an Anga 
or subordinate part of the ceremony, which is the principal”. So 
it is clear that the time when a ceremony has to be performed is 
not generally an essential part thereof, so that if the ceremony 
is performed on any other date, it will be valid, though less meri- 
torious from the religious point of view. ; 

Certain ceremonies, however, have to be performed on parti- 
cular dates or at a particular time and can be performed 
at no other. Raghunandan’s Scholiast, Kasiram in his com- 
mentary on Raghunandan’s Zthi-Tattva, sayengan SRS 
fafa wafe—aaringiges maay Boas ATCA Tat 
wits fs wae caisaefafe,; (Vide Kasiram’s commentary on 
the Tithi Tattva, para 190, page 17) which means “Time as a 
part of a ceremony is of two kindse=(r) an essential part of the 
ceremony which can only be performed at that time and no 
other, and (2) beneficial only to the ceremony which means that 
the ceremony will be fruitful (that isto say {valid) even if per- 
formed at some other time, but the fruit will not be of the best 
kind (that isto say, the performance of the ceremony will be 
less meritorious)”. Raghunandan, as we have seen, had implied 
this when he stated that time is sometimes only a qualification per 
accidence, thereby indicating that time sometimes is an essential 
part of the ceremony. 

The precepts enjoining certain ceremonies lay down certain 
dates on which they are to be performed e.g. the Amabashya 
Parban Svadh has to be performed on the day of the new moon. 
Here time is an essential element of the ceremony. The Darska 
Yaga has to be performed on the day of the New moon; the 
Pournamaskya Yaga, onthe day of the Full moon, These parti- 
cular days are essential parts of those particular ceremonies, 
Kasiram cites the example of 2kodwista Sradk which has to be 
performed on the 11th day after the death of the person concerned. 
If, by mistake, it is performed on any other date, the Sradh is 
void as an Ekoawista Sradh, skak Teletiraaifieiese Stall via 
sega ateti (Vide Kasiram’s commentary on para ro of 
the Tithi-Tattva page 17). 
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Where the precept, therefore, enjoining the ceremony does not 
lay down any particular time or date for its performance, as in 
the case of the Amabashya Parban Sradh, time cannot be regarded 
as an essential part of the ceremony, in the sense that if the 
“Ceremony is performed on ang other day it will be void. The 
time considered to be auspicious for the ceremony is, in that case, 
only a subordinate part thereof. Its performance at that time 
increases its religious merit but its non-performance at that time 
does not invalidate the ceremony. 


The question is whether the Smritis lay down any parti- 
cular time for the celebration of marriage as in the case of the 
Amabashya Parban Sradh. There is the text, of Aswalayan— 
Be agta e Say ama geria NA aaa 1 
(Vide the Udbaha-Tattva, para 27, pp. 36——-37)—which means— 
“The tonsure, Upanayan and marriage ceremonies should be 
performed and gift of cows should be made in the U#/asayana, 
that is to say, after the sun begins to move in the heavens 
towards the north, atthe bright fortnight, and in an auspicious 
Nakshatra”, The time here generally indicated has to be 
ascertained with reference to astrological precepts, 


Then we have the astrological precept--aeefaryefar Sia 
malang tk aia T qae seta (Vide the 
Udbaha-Tattva para a7 pp. 36-37) which means—“The sages 
(the law givers) prescri be (ceremonial) purity of the planetary 
positions, the year (of marriage with reference to the age of the 
bride), the month, the coursa of the sun in the heavens, the season 
and of the day only in the case of th2 girl who has not exceeded 
her tenth year,” 


There is the further preceptaferal pal qa aayifacgifet | 
sasi al al raataa G1 (vide the Udbaha-Tattva, para 27 
pp. 36-37) which means—‘“‘The girl who has exceeded the 
marriageable age in violation of the practices of her caste and 
family should be given (in marriage) even at a (ceremonially) 
impure time; but the purity of the lunar position and of 
the ascendant has to be considered (in giving her in marriage)”. 
From these texts it is clear that astrological precepts have 
to be considered for ascertaining the time for marriage. 





It may therefore be contended that such ceremonial purity of 
time is essential for the marriage of a girl who has not exceeded 
the marriageable age ard that marriage at a time, which is 
vitiated by cermonial impurity, is void. On the other hand, it 
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may be contended that timeis not an essential part of the marriage 
ceremony as inthe case of the Amabaskya Parvbana Sradh' and 
that hence, if the marriage ceremony is performed at a cere- 
monially impure time, itis not void but valid, though sinful or 
productive of harmful consequences, on account of transgression of 
the precepts regarding time. ; 

All agree however that ceremonial purity of time, except with . 
regard to certain matters which we shall mention presently, may 
be dispensed with in the case of marriage of a girl who has 
‘exceeded the marriageable age. Those who are of opinion that 
ceremonial purity cf time is not essential for marriage, point to 
the fact that the astrological precepts on the subject almost 
invariably threaten some misfortune or harmful consequence in 
case of their violation and that this by itself,"according to the 
Mimansa principle of interpretation of law, shows that the 
precepts are not mandatory but recommendatory only and that 
their v.olation does not invalidate the marriage. Mahamohopadhya 
Chandra Kanta Tarkalankar, a well-known scholar and Smarta 
or Hindu lawyer of modern times, and author of a treatise 
on marriage called the WUdbaha-Chandraloka as well as of 
other treatises on Hindu Law, is of this opinion, He says, 
gg fata ace we ws afer Feit fate: Aae aq! etA 
dabie stetan] (vide the Udbaha-Chandraloka, 
page 7o—which means—"the astrological precepts only predicate 
some harmful consequences to the agent on account of the 
planetary positions etc. and bence if the marriage ceremony 
as well as the other ceremonies (mentioned in the precepts) are 
performed at the (prohibited) time, the marriage and other 
ceremonies will be valid, even though the harmful consequences 
ensue.” 

The astrological precepts prohibiting marriage. in. cértain’ 
months threaten some misfortune for each month, if the 
marriage is celebrated in that month, alae 44 qoba agai. 
mitt | Gal Stu Bars ak ae sees ote ca Feat 
oa xati vide the Udbaha-Tattva para 27,-pp.e 36—37). 
According to the Mimansa rule of interpretation: referred 
to above, such precepts should be .construed as Frasajya 
Pratishedhs, or Puruskartka Nishedhs ‘productive of harmful 
consequences, indeed, in case of their violation, but not invalidat- 
ing the marriage. o. 

Debnath Thakkur, whose compendium of the Mimansa called 
„the Adhikąrana, Kaumudi is well. known. amongst scholars, 
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says so. He construes the following precept asa Purushartha 
Nishedha that is to say, as a prohibition which concerns the indivi- 
dual only ani does not invalidate the ceremony. ; 

Afia aaa aaa 1 yatta BARE ANAS rae A AA | 
(Vide Debnath Thakkur’s Adhikarana Kaumudi page 11) which 
means" One who wishes to live should avoid the (ceremonial) 
bath in pilgrimage, the ceremony of marriage, consecration of a 
temple, the utterance of Mantras and visit to a temple, ata time 
when the Venus is oceulted by the Sun. ” 

Debnath’s comment on the above precept is as follows:— 
aR CHV Pi aro Rios GANGGA SENG | a a AR EA PER 
SAHA, fias ates | fafa Sefextats ; (Vide Debnath Thakkur’s Adhi- 
karana Kaumudi page 311)—which means—-“' (On the ceremony 
being performed) when the Venus is occulted and so forth, there is 
(effective) performance of the ceremony, with its Angas or parts, on 
acccunt of the use of the expression—'One who wishes to live.’ 
i + * * * When the ceremony is 
performed at a time when the Venus is occulted and so forth, 
it bears fruit (that is to say, is valid), the prohibition (in this 
parlicular text) only applying to the individual (that is to say—only 
affecting the agent individually), because of the expression, ‘one who 
wishes to live,’ ” 

Though the ceremenial gift and acceptance of the bride now 
invariably take place after sunset, the Smriti texts permit it in the 
day time, (Vide the Smriti texts onthe subject cited by Krishna 
Nath Nyayapanchanan in his Smriti—Siddhanta Part II, pages 64—= 
67 and by Chandra Kanta Tarkalankar in his Udbaha-Chandraloka, 
page 74). 

These texts leave no room for doubt that the ceremonial gift and 
acceptance of the bride can take place in the day time, An astro- 
logical precept however threatening dire consequences in case of 
violation, forbids it in the day time and that may account for the 
modern practice. Itis this Raa 6 faeit Fal ois aq r | 
(Vide the Udbaha—Chandraloka, page 74)-—which means—“ In 
case of marriage in the day time, the bride has no male issue. ” 

Then there is the text of Aswalayan cited by Raghunandan in 
the Udbaha-Tattva (para 27, pages 36-37) fades malas Scare 
which meanse= Some say (that) marriage (can take place) at all 
times.” According to the well known principle of construction,— 
AS Wey ake A ars which means-=" It is not desir- 
able to have conflicting . texts, if it is possible to reconcile 
them "—Raghunandan interprets this text of Aswalayan to refer 


San THE CALCUTTA LAW JOURNAL, - [Von 71, 


to the case of agirl, whois above ten years of age, so that there 
may not be any conflict between this text and the other text of 
Aswalayan (Seta PHa ote TAA prey (NGGARAI AA) 
which prescribes an auspicious time for marriage and to 
which reference has been made. There are lawyers however who are 
not inclined, even for the purpose of avoiding conflict of text's, to 
put such a narrow construction on the text of Aswalayan fate 
attire: Brace (some say that marriage can take place at all times), 
which we are considering. Reference is' made to the broader view of 
the text by Krishnanath Nyayaparchanan a- reputed Smaria or 
Hindu lawyer of modern times and the autbor of a commentary on 
Nyaya-Prakash, a well-known compendium of the Mimansa by 
Apodeb and of the Smriti-Siddhanta (or decisions on disputed 
_ questions of fiindu Law) in 3 parts, which are much appreciated by 
the Pundits of Bengal. Krisina Nath says aos fate: 
ANAS Boca Sraa SaR | (Vide the Smriti-Siddhanta 
Part II, page 66) which means— Itis said that the rule about 
auspicious time laid down by the text, BATA aban tow TAA aaa 
wees AAN fates is not invariable on account of the text 
fats: aketa: (marriage can take place at all times). ” 

On a liberal construction, therefore, of this last-mentioned text 
alone, ordinary ceremonial purity of time prescribed for marriage 
cannot be said to be an essential element of the marriage ceremony 
and so the violation of this ordinary rule cannot invalidate 
marriage, 

The preponderance of authority, therefore, isin favour of the 
view that time is not ordinarily an essential element of the marriage 
ceremony and thatit is only ceremonial impurity of time of a 
special and particular kind that can invalidate marriage. 

We shall now take up the question of this special kind of cere- 
monial impurity. 

There are texts prohibiting the celebration of the marriage cere- 
mony in the month called “d/a/amasa” or when the planets Jupiter 
and, Venus are occulted by the Sun, or shortly before or after such 
occultation etc. Malamasa is the month of the Hindu calendar 
before the last day of which the sun passes, on the day of 
Amabashya or the New moon, into the next sign of the Zodiac, 
instead ‘of passing, as it ordinarily does, to the said sign on the last 
day of the month q) & etatai SANANTA af AA Ti 
afg saa TG e—a sal aelel akal Cafes col 
ai) Vide-the Malamaas-tattva para 66 page 145). Marriage and 
other ceremonies were generally forbidden during this month. The 
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‘text on the subject is this Taahiftetatak feet eee) ee ifs 
mal its Haq taa AE which means—“' As it always involves sin or 
transgression for males, marriage and so forth in Malamasa 
should always be avoided.” (The text is cited by Kasiram in his 
commentary on para 27 of the Udbaha-tattva, page 37). The 
prohibition has been construed as a faryudas i e, 2s mandatory, 

There are similar prohibitions in the case of the occultation of 
the planets Jupiter and Venus by the Sun etc. 

Marriage therefore in Malamasa or when the planets Jupiter and 
Venus ‘are occulted by the sun or shortly before or after such 
occultation would appear to be invalid, at least in the case of girls 
who have not exceeded ten years of age. The case of girls 
who have exceeded ten years of age willhave to be separately 
considered. 

Krishnanath, the reputed modern Smarta or Hindu lawyer 
referred to above, whose authority is certainly as great, if not greater, 
than that of Chandra Kanta, gives the Vyadastha or decision, that 
in case of marriage at the ceremonially impure time of Malamasa 
or atthe time when the planets Jupiter and Venus are occulted by 
the sun or shortly before or after such occultation etc. or ina state 
of physical impurity supposed to be caused by the death of the 
parents, a repetition of the marriage ceremony is necessary, as in 
the case of the younger brother or sister married before the elder, 
In the latter case, according to the Madan-Parijat, a Digest of 
Hindu Law mainly concerned with ceremonial matters, a repetition 
of the marriage ceremony is necessary. According to the ancient 
texts, it the younger brother or sister married before the elder, the 
marriage of the younger brother or sister was invalid. The Madan 
Parijat interpreted the texts to mean that in such a case, after the 
younger brother or sister marrying before the elder and the other 
persons concerned had performed penance for the transgression of 
the ancient law, and after the marriage of the elder brother or sister, 
as the case may be, the younger brother or sister had to go through 
the ceremony of marriage again with the person to whom he or she 
had been previously married, as the first marriage was invalid, 

It is thus clear that in the opinion of Krishnanath, marriage at 
the ceremonially impure time of J/a/amasa or at a time when the 
planets Jupiter and Venus are occulted by the sun or Shortly before 
or after such occultation etc. orin the state of physical impurity 
caused by the parents’ death, lasting for a year from the time of 
death, is invalid. That would also seem to be the opinion of the 
majority of the Hindu lawyers...whom Krishnanath follows == 
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eed) PaA wo MEN at Gre a Cine alas AA aera | 
Shs MAA ald TA MASES] Vide the Malam2sa-tativa para 187, 
page 388. Raghunandan distinguishes between Kalashouch or Kala- 
Shuddhki or the ceremonially impure time of Malamasa etc. and 
Dehashouch or Deha-shuddhi that is to say, the physical impurity 
caused by the death of the parents, which lasts fora year from the 
time of the parents’ death). 

In this connection, Krishnath says :— aR AGA cetera) 5 TAA 
ga ASA | SU TAUN ms s Palga aan TAAT wifey aise 
fal avsta saa fees A ga salt aae aP fate 
F “Afro alat Tár, IS 1 (Vide the Smritisiddhanta, Pt. I, 
page 36)... 16100 which means. eseese“ And in case of (marriage at) 
the ceremonially impure time of Ma/amasa or the time when the 
planets Jupiter and Venus are occulted by the Sun, or shortly before 
or after such occultation etc., or (ina state) of physical impurity 
caused by the death of the parents, the same procedure is to be 
followed. Thatis to say, at a ceremonially pure time or on the 
body becoming pure (at the expiry of a year from the parents’ 
death) the (marriage) Samskava or purification is to be effected by 
(the repetition of) the ceremony of Panigrabana or the junction: 
of hands etc. (with Saptapadigamana or the moving of the seven 
steps), after a repetition of the gift of the bride by the father or 
other person (entitled to make the gift) The only difference is 
‘that no penance hasto be performed in this case, by any one 
(of the parties concerned, asin the case of. the younger brother 
or sister married before the elder.) Inthe case of marriage with ` 
a girl within the (prohibited. degrees ot) Sapinda relationship, 
the girl has to be renounced and penance has also to be performed, 
there being no other alternative”. | 

The above view of the invalidity of marriage celebrated at 
the ceremonially impure time of Malamasa etc, or in the state of 
physical impurity caused by the parents’ death is based. on the 
conception of marriage as a Samsara or purification in the sense 
that it purifies the bodies of the persons concerned of the sin of 
the seed and womb, as it is called, inherent on birth. 

(Stas HRs AMS Tests AER——which means—“The sin produced 
by the seed and the womb is thus removed”—Vide the Mitakshara, 
Chapter I, Verse 13, p. 5. SU Ama efan b QANE 
which means—"“The Samskara is purification, one being purified 
thereby of the sin produced by the seed and the womb”—Vide the 
Smritisiddhanta, Part II pp, 4-5 Vide also Manu, II, V. 26) , 


. Raghunandan indeed says etip Asar fakes which means- 
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“Marriage is the acceptance (of the bride) conferring wifehood 
(on her)” (Vide the Udbaha-tattva, para 2, page 2). It is well 
known to Hindu Lawyers that wifehood confers certain rights and 
privileges, on the wife. (Vide Golap Chandra Sarkar’s Translation 
of Raghunandan’s Dayatattva, para 19, page 65 and paras 4849, 
pages rs2—=153). The Hindu lawyers generally, however, have not 
defined status apart from this purification of the body and hence 
ceremonial purity of time (that is to say, the absence of the special 
kind of ceremonial impurity of d/a/amasa etc. referred to above) 
and purity of body (thatis to say, the absence of the pbysical 
impurity supposed to be caused by the parents’ death) were con- 
sidered by them to be essential to the validity of marriage. 
Marriage therefore, according to them, in Afalamasa etc. at a time 
considered to be specially impure from the ceremonial point of view 
orin a state of physical impurity caused by the parents’ death, 
failed to produce this purification of the body and so was considered 
invalid. Hence for the purpose of this purification—conferring the 
status of wifehood on the girl, a repetition of the marriage ceremony 
was thought to be necessary. 

It is true that while there are express texts prohibiting the cele- 
bration of marriage at the ceremonially impure time of Malamasa 
etc. there are}no such texts prohibiting its celebration in the state of 
physical impurity caused by the parents’ death. 

In the latter=case, the texts only forbid the performance of 
religious ceremonies in honour of the Pitris or Manes and the 
Debas or deities, which are not the essentials of marriage. But in 
view of the fact that a Samsara is a purification of the body and 
that marriage is a Samskava, the traditional view is that the celebra- 
tion of marriage is not permissible in the state of physical impurity 
caused by the parents’ death. Parjudasa or mandatory prohibition 
of marriage and of other Samskaras is, in fact, presumed in such a 
case, 

We now proceed to consider the question as to whether the 
above mentioned special impurities of time invalidate the marriage 
even of a girl who has exceeded the marriageable age, that is to say, 
is above ten years of age, 

There are special texts, exempting the marriage of a girl above 
the marriageable age from the operation of the ordinary rule regard- 
ing ceremonial purity of time. The point to be determined is 
whether this exemption extends to the case of the special kind of 
ceremonial impurity of Malamasa etc. referred to above, so that 
marriage, in a ceremonially impure time, of the aboye description of 
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a girl above ten years of age is valid. The principal text in that 
connection is that of Angira, about the interpretation of which, there 
is difference of opinion. The text is this. Stace Stara eifsutcs 5 TA | 
alata 5 salts Maka a fears j (Vide Raghunandan’s Udbaha-tattva 
para 27, pages 36—37) which means—"In case of pilgrimage for 
the second time, in the case of a ceremony which has been com- 
menced and when the girl......exceeds the marriageable age, 
cetemonial imputity of time ceases to exist,” Raghunandan says 
that the word Xaéadosha (ceremonial impurity of time) in the text 
does not include the impurity of time on account of J/alamasha, 
occultation of the planets Jupiter, Venus etc. ag ameta e 
esei sig, (Vide the Udbahatattva para 27, pages 36—37)—which 
means—" The texts do not except i,e. excuse the ceremonial 
impurity of time on account of the month being-a Malamasa or on 
account of the occultation etc, of the planets Venus etc.” Raghu- 
nandan’s Scholiast Kasiram himself says that Raghunandan’s opinion 
on this point was not shared by other lawyers, of Bengal, whose 
view was that Angira’s text mentioned above does exempt the 
marriage of a girl above the marriageable age, from the operation of 
the rule regarding Malamasa etc. 3f wean ates ale OHA 
efeaics 5 FIR) qata s saints eae a Ro Sramana atge Sd 
PIC af ataga aet emacs saamat aa sata laters ee 
mfe fs ott (Vide Kasiran.’3 commentary on para 27 of the 
Udbaha-tattva page 37) which means" This is the opinion of the 
Smarta (i. e. of Raghunandan), The eastern (Bengal) lawyers say, 
with reference to Angira’s text—-(in case of pilgrimage for the 
second time, in case of a ceremony which has been commenced, 
and when the girl exceeds the marriageable age, ceremonial 
impurity of time ceases to exist)—that just as ceremonial impurity 
of time on account of Malamasa ceases to exist in the case of 
pilgrimage for the second time, so also it ceases to exist in the 
case of a girl who has exceeded the marriageable age”. 


Raghunin7a1 himself admits that the word Kaladoska (c2r2- 
-rronial impurity of time) in Angira’s text does include the cere- 
monial impurity of time on account of Malamasa, so far as 
pilgrimage for the second time is concerned, so that Angira’s 
text exempts the ceremonial bath on the occasion of such pilgrimage 
from the Operation of the rule regarding Malamasa “and allows it 
even in Malamasa. afgana ate Sf tet Sf g Aka Hate BT 
alani ores 2fe wi amla afe eqn (Vide the Udbahatattva 
para 24, ppe 36+37)—-which means—“Pilgrimage, for the second 
time in Angira’s text refers to the prohibition of the ceremonial 
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bath in Malamasa in pilgrimage forthe first time and is thus 
an exception. fo. fhe (said): rule (in case of pilgrimage for the 
second time)”. It seems to bs rather strange that the word 
Kaladosha (ceremonial imourity of time) should mean one thing 
in connection with a part of the text (pilgrimage for the second 
time) and another thing in connection with another part of the 
text, (the marriage of a girl who has exceeded the marriageable 
age) Such an interpretation appears to be opposed to the Nyaya 
or maxim of aaRS: ww apk afs—which means—"A word 
once pronounced (in a sentence) conveys (i, e. should be 
interpreted to convey) only one meaning”, (Vide Golap Chandra 
Sarkars Hindu Law, 6th Ed., pe 224. Vide falso the Smriti- 
Siddhanta, Part II, p. 3). 

Chandra Kanta says that the expression Kaladosha (ceremonial 
impurity of time) ia Angira’s text is wide enough to include 
the ceremonial impurity of time on account of J/alamasa etc, 
and has been understood: in that sense by the Hindu lawyers 
other than Raghunandan. (Vide the Udbaha Chandraloka 
pp. 64-69). 

Raghunandan’s interpretation, therefore, of Angira’s text is 
disputed and for good reasons, 

Before we conclude, we may} say that Chandra Kanta cites a 
Smriti text, alleged to be cited also by Madhabacharyya and 
others to the effect that the Samskaras or purifications may be 
performed eyen in Malamasa, ataata a 5 Aalu Rta aR 
weal ai 28 fsa (Vide the Udbaha Chandraloka, page 69). 
It means——“The Sradh, the Namakarana (the naming ceremony) 
and the Samskara (purification) ceremonies (including marriage) 
should be performed even in Ma/amasa, The Kamya (ceremonies 
for a desired object) and sacrificial ceremonies, however, should 
not be performed (in Malamasa Y°. 

Frima facie this text would seem to apply to the marriage 0f 
girls above as well as below ten years of age. We do not propose. 
here to discuss the question as to whether its scope should be 
taken to be limited, in conformity with the other texts of the 
Smritis to the case of marriage of girls who have exceeded ten 
years of age. 

The text is not cited by the other Digestemakers except 
Madhabacharyya or by Raghunandan or Kasiram or Krishnanath 
Nyaya-Panchanan. 

Many of the Smritis now extant are incomplete, Many Smriti 
texts would have been irretrievably lost but for the fact that they 
haye been cited by the Digest-makers, The test of genuineness 
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of Smriti texts has been laid down by Bachaspati Misra in his 
work called Dwaita-Nirnaya. Tadi GAM setea arifa 


qA WRI A Elan (Vide po. 155, 157 and 158)———It means— 
“Smriti texts which are not followed in practice and which have 
no root (in some Smriti) or are of unknown or doubtful origin are 
not evidence (on which one can rely)” 

The mere fact, however, that a, particular Smriti text is not 
followed in practice would be no ground for rejecting it as not 
genuine. 

If the text cited by Chandra Kanta be genuine and be taken 
in its wider sense and held to be applicable to all marriages in- 
cluding the marriage of girls who have not exceeded ten years of 
age, aS appearsto be Chandra Kanta’s view, it would seem to 
provide an alternative course, leaving it to the option of the 
parties to celebrate or not to celebrate the marriage ceremony 
in Malamasa. The alternative ccurse of celebrating the marriage 
ceremony even in Malamasa may not’ have been availed of by 
people generally, but that dy #sejf would be no ground for Cisput- 
ing the genuineness of the text or condemning a marriage celebrated 
in Malamasa as invalid. 

To sum up, what we may call ordinary ceremonial impurity of 
time on account of the month, the unfavourable i. e. inauspicious 
nature of the planetary positions etc. would not invalidate 
marriage. The better opinion seems to be that the ceremonially 
impure time of Malamasa, occultation of the planets Jupiter, 
Venus etc. would not invalidate the marriage of a girl who has 
exceeded ten years of age. The question as to whether the 
ceremonial impurity of time on account of Malamasa, the occul- 
tation of the planets Jupiter, Venus etc. invalidates the marriage 
of a girl who has of exceeded ten years of age has been an- 
swered in the affirmative by most of the Hindu lawyers, the 
remedy in the last mentioned case being, according to them, a 
tepetitio n of the marriage ceremony, at atime when the ceremonial 
impurity (of time) ceases to exist. 

That is- whe re the matter stands, at present, so far as Smartas 
6r Hindu lawyers are concerned. Ona view however, of marriage, 
not asa Samskara or purification but asa yurely secular insti- 
tution—a view which is not altogether unknown to Hindu 
Law—=none of these rules about time wculd Lave any .juristic 
significance, 
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THE BENGAL GENERAL CLAUSES (AMENDMENT) 
ACT, 1939. 


[Passed by the Bengal Legislature] ` 


i of the Governor was first published in the Calcutta Gasette 
of the 8th February, 1940 ] 


An Act further to amend the Bengal General Clauses 
Act, 1899. 


WHEREAS it is expedient further to amend the Bengal General 


. Clauses Act, 1899, in the manner- hereinafter appearing ; 


It is hereby enacted as follows == 


1. This Act may be called the Bengal General Clauses 


(Amendment) Act, 1939. 


2. In section 3 of the Bengal General Clauses Act, 1899, 
(hereinafter referred to as the said Act), 


(z) clauses (28) and (20) shall be omitted ; 
(2) for clause (35) the following clause shall be substituted, 


- namely ;— 


“ (35) ‘Regulation’ shall mean a Regulation made by the Central 


Government under the Government of India Act, 1870, or the | 


Government of India Act, 1915, or the Government of India Act or 
the Government of India Act, 1935, and from the commencement of 
Part III of the Government of India Act, 1935, also includes 
a -Regulation made by the Previncial Government. under that 


Act.” - 


page 2» 
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3. After section 5 of the said Act the following section shall be 
inserted, namely:— __ 

“sA. (2) The definitions in section 3 of the General Clauses 

o Act, 1897, of the expressions ‘British India’, 
cnpblication | oct ‘Central Act’, ‘Central Government’, ‘Central 
in section 3 of Legislature’, ‘Chief Controlling Revenue 
Act X of 1897 to aig í ‘ 
all Bengal Acts. Authority’, ‘Chief Revenue Authority’, “Crown 

contracts’, ‘Crown debts’, ‘Crown grants’, ‘Crown 

liabilities’, ‘Crown property’, ‘Crown Representative’, ‘Crown re 
nues’, ‘Federal Government’, ‘Federal Railway Authority’, ‘Gazette’, 
‘Government’, . ‘Government securities’, ‘High Court’, ‘India’, 
‘Indian ! aw’ Indian State’, ‘Official Gazette’, ‘Provincial Govern- 
ment? and ‘suits by or against the Crown’ apply also, unless there is 


anything repugnant in the subject or context, to all Bengal Acts. 


( 2) In any Bengal Act, references to the ‘Provincial Govern- 
ment’ or ‘Central Government’ in any provision conferring power 
to make appointments to the civil services of, or civil posts under, 
the Crown in India include references to such person as the Provin- 
cial Government or the Central Government, as the case may be, 
may direct, and in any provision conferring power to make rules 
prescribing the conditions of service of persons serving His Majesty 
in a civil capacity in India, irclude references to any person 
authorised by the Provincial Government or the Central Govern- 
ment, as the case may be, to make rules for the purpose. 

(3) The references in any Bengal Act to servarits of or under, 
or to service of or under, the Central Government or the Provincial 
Government or the Province of Bengal, to property of, or belonging 
to, or vested in, the Secretary of State in Council or the Central 
Government or the Provincial Government or the Province of 
Bengal, and to forfeitures to the Central Government or the Provine 
cial Government or the Province of Bengal, shall be construed as 
references respectively to persons in the service of the Crown, to 
the service of the Crown, to property vested in the Crown, and to 
forfeitures to the Crown, ” 

4, After section 8 of the said Act the following scction shall be 
inserted, namely :—~ 


“8A, Where any Bengal Act made after the commencement 
of this Act repeals any enactment by which the 
Repeal of Act 
making textual text of any former enactment was amended by the 
amendment in express omission, insertion or substitution of any 
former Act. p í ; 5 
matter, then, unlessa different intention appears, 
the repeal shall not affect the continuance of any such amendment 
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made by the enactment so repsaled and in operation at the time of 
such repeal, ” 


ő. After section 14 of the said Act, the following section shall . 

be inserted, namely ; =- Ton an 
“14A, Inall Bengal Acts, references to the Sovereign or is the 

Crown shall, unless a different intention appears, 


Saka on to the be construed as references to the Sovereign for the 
Q Sovereign. 
time being.” 


“6.” In section rg -of the said Act for the words “ on the Govern- Kanda i 
ment, then.” the words “ then, unless a different intention appears ” section 1s, 
shall be substituted, 

7. In section 22 of the said Act for the word “make” the word 
“issue” and for the word “made” the word “issued” shall be Amendment of 
substituted. 


Notes t—-This Act amends the Bengal General Clauses Act 
(Bengal Act I of 1899) to bring it into accord with the provisions of 
the General Clauses Act, X of 1897, and also makes certain other 
amendments in it which are necessitated by the passing of the - 
Government of India Act, tgrg and thé Government of India 
Act, 1935. : 

It also provides that the repeal of an Amending Act does not 
affect the continuance of the amendments made by it and thus 
enables a large number of Acts which were confined to making 
textual amendments in previous Acts to be: repealed, 
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BENGAL ACT IIli OF 1940." 


THE BENGAL, PUBLIC DEMANDS eee 
(AMENDMENT) ACT, 1939. 
[Passed by the Bengal Legislature | 


wa of the Governor was first published in the Calcutta Gazette 
of the 14th March, 1940.] 


An Act further to amend the Bengal Public Demands 
Recovery Act, 19%}. 


WHEREAS it is expedient further to amend the Bengal Public 
Demands Recovery Act, 1913, for the purpose and inthe manner Ben. Act Ill of 
hereinafter appearing ; 11913. 


* Published in the Calcutta Gazette, dated the 14th March, 1940, Part IJ, 
vage 6, 
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It is hereby enacted as follows :— 


Short title, 1. This Act may be called the Bengal Public Demands 
Recovery (Amendment) Act, 1939. 

ERE TET. 2. In clause (a) of sub-section (7) of section 22 of the Bengal 

ation aa ol i Public Demands Recovery Act, 1913, for the word “certificate” the 

gh dh words “ proclamation of sale ” shall be substituted. 


Notes When an application is made under section 2a(1) a 
the Bengal Public Demands Recovery Act (Bengal Act HI of 1913) 
for setting aside a certificate sale, the applicant has to deposit the 
amount specified in the proclamation of sale together with interest 
thereon at 634 per cent. calculatad from the date of the certificate to 
the deposit. This means that he has to pay interest twice for a 
certain period inasmuch as the amount specifted in the sale procla- 
mation already includes interest from the date of signing the certificate 
to the date of signing the sale proclamation. The present Act amends 
section 22 so as to disconlinue this provision ours in the pay- 
ment of double interest. 


NOTES OF CASES. 


The Trichinopoly Varthaga Sangam Ltd. v. T. N. 
Shanmugasundaram. 


Transfer of Property Act (LV of 1882), section 10—Consteuction of 
partition deed— Absolute restraint on alienation void, 
‘EL. R. [19307 A partition deed between the father and his five sons recited 
Mada 954 Ei Ri inter alia that the residential houses shall never. be leased out, 
~~ mortgaged or sold to strangers and that any member wishing to 
sell his share therein must do it for Rs, 1000 to the other members 
of the family. The property was however mortgaged to. a firm 
whose suit thereon was decreed in part. On appeal it was referred 
to Full Bench : 
Held [per Leach C.], Krishnaswami Ayyangar and Somayya 
JJ.\—that the clause amounted to absolute restriction under sec- 
tion r0 and was void ane that ne sons took the property as tenants- 
in-common, 
S. Ce 


1939. 
Srann ll 
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À. P. M, Syed Ibrahim Sahib v. V, S, Gurulinga Aiyar. 
Indian Partnership Act (1X of 1932)—Settion 69(2), if prevails 


over section 74——Suit by unregistered fiom to enforce rights accrued 1939. 
before the Att. I. L. R. [1939] 
Mad. ogo, 


The suit against Gurulinga by an unregistered firm subsequently 
registered was dismissed though the amount was held due, On 
~ Letters Patent appeal : 


Held [per Leach C. Ja and Patanjali Sashi J.]—that section 69 
(2) does not prevail over section 74 and that such a suit can be 
maintained inspite of non-registration. 


ry ee 








S. C; 
Ratan Prasad Marwari v. Bridhi Chand Shroff. 
Code of Civil Pracedure (Act V of 1908), Order 3a, rule 3(5)—Desree 1929. 
against a major person described as minor, if a nullity. a : 
d : s hey Ke l 
The execution by Bridhi of a decree against Ratan actually Pat, 549. 
major but described as minor therein was, opposed by him but was Bik 
allowed. On appeal : 
Held [per A kaja Mohamad Noor and | Rowland J7.\—that the 
plaintif is not bound under the law to keep. himself informed of 
the date of majority or to discharge the minor’s guardian, that 
if such person does not himself come fon record as major he 
elects to remain a3 minor on record and that such a decree 
is not a nullity. i 
S. C. i 
Ambica Thakur z. King Emperor. 
Code of Criminal Procedure (Act V of 1898), sections 145, 423 and. 1939. 
43g—Party restrained, if can assert possession unlawfully eel 
` « I, L: R. 18 Pat, 
retained or obtained. | s444 


Ambica and others were served- with an order under section 
145 but they surreptitiously cultivated; the lands occasionally. 
Due to an armed conflict the appellants were convicted. On 
ae 


- Held [per Khaja Mohamad Noor and. Dhavle JJ. Jmthat such 
occasional possessions amounted -to acts of trespass and -not- to 
dispossession and. that the party restrained cannot. contend 
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that he has disobeyed the order and has- been able to retain 
possession. 
[Cases from earliest times upto date discussed}. 


3. C. 


ETSI EM tan: 8 


U. C. Patnaik, In the matter of. 


Legal Fraciitioners Act (XVIL of 1879), sections 13 and 14—Law-. 
yer, if should accept loan from client. 


The Munsiff held Patnaik (the pleader) guilty but the 
District Judge held otherwise. The two reports were sent to 
High Court : 

Held [per Harries C. J., Wort and Khaja Mohamad Noor JJ) 
e-that no lawyer should ever borrow money from client unless he 
can repay it On demand, that charges of professional misconduct 
should be clearly proved and not inferred from mere suspicion and 
that an enquiry should proceed on formulated charges but failure of 
such formulation of charges does not vitiate the proceeding if no 
injustice be done thereby. 


Sa C 





Kumar Raghava Surendra Sahi v, Babul 
Lachmi Kuer. 


Hindu Law Mitakshara— Succession to stridhan of a maiden, 


On the point whether the sfeidhan of a maiden passes to a 
remote agnate or to a nearer cognate cf her father ; 

Held [per Wort and Agarwala J/.|\—that in the absence of 
uterine brother, mother and father, the stepmother inherits it as 
the nearest heir of father and that thereafter it goes to the remote 
agnate (great-great-great grandson of common ancestor) in pre- 
ference to a less remote cognate (maternal great grandson of 
father’s paternal grandfather). 


3. C, 





Khirod Chandra Ghosh 2. Panchu Gopal 
Sadhukhan, 


Court Sale of property beyond jurisdiction, if a nullity—Judgment.- 
debtor not objecting confirmation of sale, Uf estopped from 
challenging it, 


Von. 716] NOTES OF GASES. 

The judgment-debtor did not object to the sale by Alipore Court 
of a house at Deoghar and the purchaser’s title suit thereon against 
a subsequent purchaser in a different execution was dismissed. On 
appeal it was decreed. Oa second appeal’: 

Held [per Faz? Ali and Manohar Lall J].}—that the sale of 
a j roperty by Court beyond its jurisdiciion is a nullity and that 
“ though the judgment debtor is estopped yet a purchaser of the same 
property at a sale by a proper Court in execution of a different 
-decree is not estopped from proving his better title. 

S. C. 


eee 


Mahadev Maharaj v. Jagdev Singh, 


Bihar (Bengal) Tenancy Act (VIL of 1885), sections 65, 167—A 
purchaser of a holding in execution of a vent decree, tf has priority 
over a mortgagee of a part of it. | 


The entire holding, a part whereof was mortgaged, was pur- 
chased in execution. The mortgagee’s suit’ thereafter for priority 
of their claim on the holding was decreed. On second appeal it 
was referred to Full Bench : os 

Held [per Fazl Ali, Agarwala and Varma JJ.]—that a pur- 
chaser in execution of rent decree has a prior charge for the 
amount on the holding and that if he fails to annul or redeem 
the mortgage the incumbrance will continue but he shall not lose 
his priority. 

S. C, 





~ 


Ramjan Ali v. Khawja Meer’ Ahmed Sethi. 


Limitation Act (LX of 1908) section rg—=" Signed”, meaning of, 


Two letters were written to the creditor by a person instructed 
by the debtor. The suit by the creditor's assignee in time from 
the date of the last letter was decreed, On Letters Patent 
appeal : 

Held [per Harries C. J. and Fazl AH J. j—that section r9 does 
not distinguish a literate from an illiterate person and that the 
letters written under the debtor’s instruction containing his name 
whether written or printed constitute a valid acknowledgment 
through his agent and such name constitute his signature. 


S&G 
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1949. 
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Commissioner of Income tax v. Maharajadhiraj 
Kumar Visheshwar Singh. 


Jana tax Act (XJ of 1922) sections 2 (r) tah 4—Sålami, if 
taxabile, 


< A bemeadi mokurrari‘ lease was granted on payment of selami 
and the kabuliyat stated that the lessee could not object the pay- 
ment of rent or enhancement thereof nor sell “the residential rights p 
to any stranger etc. “The selami was assessed. 


Held [per Fazl Ali and Manohar Lall JJ.j—tbat the lease was 
a permanent one, that income connotes a periodical monetary re- 


turn regularly or with expected regularity from a definite source 
and that selami is not income. 


S. Ce 





- Sreemati Indu Prova Debi v. Durga 
Charan Mitra. 


Succession Act (KAKAK of 1925) se(tions 392, 355 — Movrigage by 


executor in his capacity as sesiduary legatee but “subsequently 
renouncing executorship uithout probate, if valid. | 


. One Ganesh both an executor and residuary legatec mortgaged 
in bis personal capacity the property which was purchased in execu- 
tion of the mortgage decree by Durgacharan who got possession. 
Ganesh not having taken probate, Indu Prova, another legatee, 
took out letters of administration -and sued erent for posses- 
sion which was dismissed. On appeal : 


Held [per Varma and Manohar Zali Ji: }—that a mortgage 
without the assent of the executor was valid and that the meré grant 
of letters of administration does not raise a presumption that the 
estate remained unadministered before it, 


S.C. 


Vou. ya] NOTES OF CASES, 
Iqbal All v. Halima Begam. 
Conversion of muha medan wife to christianity, if entitles ker to disso- 
lution of marriage. | 
Iqbal’s wife, Halima, became christian and sued for dissolution 
of her marriage. The suit was dismissed but it was decreed on 
appeal. On second appeal : 

=. Held [per Bennet and Varma, JJ. that a mahomedan wife’a 
conversion to christianity effects a dissolution of her marriage with 


her mahomedan husband. 
S, Ç, 





Dattatraya Chandraya Bachuwar v. K, L, 
Bawachkar. | 


Provincial Insolvency Act (V of 1920), sections 4, 53, 54, 75— 

Second appeal, if lies against appellate order annulling sale. 

A sale-deed to Dattatraya executed by the insolventéa week 
before their application for adjudication was challenged by 
Bawachkar, the receiver, and it was set aside by the lower Courts, 
On second appeal + 

Held [ser N. J. Wadia and Indarnavayen, J] J—that no second 
appeal lies under second proviso of section 75 against an ordet 
made under sections 53 and 54 as it would render section 75 
clause (i) nugatory. 

SC 





The Western Electric company Limited v. 
Kailas. Chand. , 


Civil Procedure Code (Ad V ofr G08), wie 23, rule cae of 
Court recording compromise. 


For recording a compromise whether the Court while determin- 
ing if the agreement is lawful has also to enquire if it is voidable : 
Held [per Kania, 7.|—that the Court need not make such 
enquiry. 
Sa C. 





“ Raymond Thornton v. Marguerite Elaine 
Thornton, 


Aniian and Colonial Divorce Jurisdiction Ast, 1926 (z6 & 27 
George V, chapter 40)-<Matrimonial Causes Act, 1037 
(f Edward Vill & I George V1, chapter s7\—Refusal to 


97" 


1938. 
ILL. R. {1939} 
All. 206. 


1939. 


L L. R. [1940] 
Bom. 1. 


1939. 


i. a R. R: Ligg] 
Bom. 13. 


1939. 
baana manail 


I, L. R. [1940] 
Bom, 34. 


Ko a 


968 THE CALCUITA LAW JOURNAL, (Vou 714 


join husband tn. India and- to resume - marital velations, if 
desertion, 


` The wife refused to join her husband in India and wrote, “ sen 
our married life can well be cut out altogether as you come home 
on leave only fora few months every 334 years. No doubt it is 
my fault, but I think I make a better mother than -wife....ocscesse ”. 
Thereafter Raymond came to England’ on leave for a few months 
and lived with his wife in the same house but she refused to sharé ~ 
the same room. On a petition for divorce: 

Held [2er Beaumont, C. J.}—that the wife’s conduct amounted 
to desertion which continued even though the couple lived under 
the same roof subsequently for a short time, 

& C. 


EERE WE 


Emperor v, Rautmal Kaniram Marwadi, 


i : Criminal Procedure Code (Act V of 1898), section ag7—Court, if can 
2 cancel bail of accussd found tampering with witnesses, 
L L.R. [1940] 
Bom, 28. 


ae nie 


Rautmal charged with housebreaking and theft was let on 
bail by City Magistrate. After transfer of the case, the Honorary 
Magistrate cancelled the bail as Rautmal was found tampering with 
prosecution witnesses. The Sessions Judge referred it to High 
Court: l 

Held [Zer Beaumont, C. J. and Sen, J. ]—that every Judge or 
Magistrate trying a criminal case has inherent power to direct re- 
arrest of accused if necessary for Justice, 

S. C 





Rustomji Dossabhai Bilimoria v. Bai Moti. 
Transfer of Property Act (IV of 1882 as amended by Act XX of 


1939. y : g 
Pah l 1929), setlion 534, if retrospective, 
l LR. [r940] Dossabhai was put in possession of the property by Bai Moti on 


en part payment of consideration under an unregistered agreement for 
sale in 1926. In 1935 sbe sued Dossabhai for recovery of posses- 
sion. The trial Court dismissed the suit which was decreed on 
appeal, On second appeal: 
Held [Jer Beaumont, C. J. and Sen, J.j--that section 53å had 
retrospective effect and applied to transactions before rst April 1930 
where the suit was filed after that date, 
5. Ci 


p 
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Sir Byramjee Jeejeebhoy v. Province of Bombay. 


Government of India Act, 1935 (26 George V, Chapter IN), 

sections 100, 226, Schedule ViI—Centrai and Provincial Lists— 

| tems 54, 55, daw~High Court, if can hear suit concerning 
revenue, 


Bombay Municipality demandéd its rates as also the sum due 
.on the Urbar Immoveable Property tax ät to per cent. from the 
plaintiff who thereupon sued the Province of Bombay and the 
Municipality after requisite notice : 

Held [per Beaumont, C. Jn, Broomfield’ and Kania, JJ.}—that it 
a tax be not legal it does not concern the.revenus and section 226 
is no bar fora decision by High Court: and that the powers of 
central legislature must prevail if a tax falls within both the Federal 
and the provincial list. 

[Per Kania, J.J==A tax on lands and buildings as investments is 
a tax on income whereas that based ona variable or pean 
standard is a tax on property. 

In re C. P, Motor Spirits Act (1) distinguished, 


Si C 


(1) [1939] A. L R. F.C. 1. 


A at ari 


Bai Ratangavri v. Manilal Mahipatram Mehta. 
Party wall erected over joint wall, if joint. 


Bai Ratangavri’s suit against Manilal fora declaration that the 
upper wall built by her predecessor on the common wall belonged 
to her and for an injunction restraining Manilal from blocking up 
the apertures therein for air and light by further construction on 
his roof, was dismissed ‘by the lower Courts, On second appeal ; 

Held [ger Divatia, J.|—that declaration and injunction be 
granted. 
3. O 


tu 
i 

4) 

| 





In re An Advocate, 


Indian Bar Councils Ait (XXXVIII of 7936), sections ¥2(3), re(r) 


—Agriement by lawyer to receive ashis Fees a shave of profits of 
litigation. 


An advocate made an Ka with a widow to conduct a suit 


for her maintenance on 14 per cènt, of the decretal sum as his fees 


~ 
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but later on he agreed to aécept the taxed costs only, if successful 
i-e on, the basis of ““ no cure no pay. * 
‘Held [per Leach, C, Ja Gentle and ‘Somayyay 4 pona it 
amounted to serious professional misconduct. . l - : 
S: C 
R. V. Rajarathna Chettia? v. Shari Shaick 
Mahaboob Sahib. 





Mahomedan Law=»Agreement with de facto guardian /o finance 
litigation on veceiving shave of profits thereof, if void ab initio— 
dndian Contract Act (IX of 1872), section 68— Liability of 
minovs—-Indian Limitation Act (IX of 1908), Article Ór. 


Rajrathna sued the minors and their de-facto guardian, for the 
money advanced for litigation and maintenance of thé minors and 
for half the decretal sum passed in their favour, on the basis of an 
agreement with the said guardian. The suit was decreed in part, 
On appeal: 


Held (per Leach, C. J. and Patanjali Sastri, J.)-=that the agree: 
ment was void ab initio against the minors who were to pay only 
the expenses of their litigation and maintenance with interest at a 
fair rate viz, 6 per cent. per atinum subject to article 6r of Limi- 
tation Act. 


S C. 
ps stabs 


Ramastvami Goitindan v. Lakshmana Reddi., 


Code of Civil Procedure (Act V of 2908), section 9-~Right to lead a 
horse to the temple ona festival day, ifa suit of civil naturéem 
Office, test of, 


The plaintiffs chim of performing the hdnorary office of leading 
a horse to the temple on a particular festival, from time immemorial 
through his predecessors, undisturbed by the temple authorities was 
decreed in full by trial Court but decreed in part in first and second 
appeals, On Letters Patent appeals > ` 

Held [ger Leach, C. J. and Somayya, J.J—that it was not. an 
óĝice but an honour as theré was no corresponding compellable 
duty to perform it, 
S. Cy 


Vole 71.) NOTES OF CASES. ° 
P. Rm. St. Subramania Chettiar v. Felix Joseph 
l Sarprasadam. 

Creditors sight against executor borrowing Jor- obtaini ng probate. 

Subramania’s suit on a pro-note executed by mother as executrix 
and guardian of her minor sons, the legati ‘ses, was décreed against 
allof them personally which on appeal was decreed against the 
“estate but personally again in second appeal. On Letters Patent 
appeal : l 

Held [ per Leach, C. J. and Somayya, J.]}—that the estate was 
not liable but Subramania can stand in the shoes of the executrix 
for recovering it from estate. 
S. C, 





T.-S. P. L, P, Chidambaram! Chettiar v. 
Murugesam Pillai. 
niian Limitation Act (IX of 1908) article 182 (5)—Fetition re- 
turned for amendment, if -a “final order”. 

- The first execution of a decree-was dismissed on ath: January, 
1928. Thereafter three successive execution ` petitions returned 
for amendment were not réfiled. The fifth on 27th June, 1938, 
was rejected as time barred being beyond’3 years of the final-order 
dated 7th January, 1928, O n appeal : 

Held [per Bure and Stodart J7.|—that “final order” means an 
order putting an end to the application and not merely the last 
order on it, that an execution petition returned for amendment but 
not refiled can not save limitation and that an applicatian kept 
in abeyance for removing the defect. therein is not one under 
article 182 (5), | 
S., C 





Narayanan Chetti v. Panchanathan Chettiar. 
Code of Civil Procedure (Act V of 1908), Order 21 rule 16—Sons of 

a deceased Hindu decreeholder, if aiso decrecholders, 

Whether the ‘sons of a deceased Hindu decreeholder are 
ipso facto “decreeholders” uncer section 2 and can execute the 
decree as such : 

Held [per Burn and Stodart JJ. JHthat they do not become 
decreeholders after their father’s death and ‘that Order ¿r tule 16 
is applicable. $ 

Ramsewakprasad v. Saran Singh (1) disapproved. 

S. C, 


SI: 


(1) [1937] å. 1. R. 1997 Pat. 607. 
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EEA EE, Ceo en (Ra el Ce BA 
THE LATE MR. BIRESWAR BAGCHI. 


We beg to place on record with profound sorrow our keen sense 
of loss at the death of our friend and colleague, Mr. Bireswar Bagchi, 
on Sunday, the 28th April last, at about 8 P. M,, while he was work- 
ing on a brief at his residence. re 


Mr. Bagchi was born in 1885 in Rajshahi, where his father, the 
late Mr, Brojo Dulal Bagchi, M. As, B L., was a leading practitioner. 
But as he lost his father at an early age his struggle became rather 
hard in life, His academical career was throughout uniformly 
brilliant. In his F, A, he won the Duff Scholarship in Mathematics 
and secured a first class first both in B. A. and M. A., in 1906 and 
1908 respectively, from the Presidency College, Calcutta, He joined 
the High Court Bar in 1913 asa Vakil after passing the B. L.in 
which he stood.second in the first class. In intellect and attainments 
far above the ordinary he could soon build upa practice which 
was coveted by his colleagues and admired by the Bench. Aga 
=- lawyer he possessed some distinguishing characteristics. Of a 
genuinely mathematical turn he had a keenly analytical mind. His 
presentation of facts and case-law bearing on them was always 
direct and dignified. He was never known to have spared himself 
in the cause of his client. Such was his tenacity in that way that 
sometimes he was mistaken to be voluble and long-winded. 


Mr. Bagchi belonged to the orthodox school, but his sense of 
humanity and tolerance nevertheless never left him. His habits 
were simple and manners unostentatious. He was ever honest and 
straight-forward. He was a loving brother, an affactionate father 
and an invaluable friend. He possessed elegant humour and ready 
wit. He was a loveable and unique personality. The High Court 
Bar is distinctly the poorer by his premature death. 


He leaves behind him his widow, four sons and three daughters ; 
besides his two brothers, Dr. Haridas Bagchi, M. A. Ph. D., 
Professor of Mathematics, Calcutta University Post-Graduate 
Department and Dr. Satinath Bagchi, M, Sc., M. O., Professor of 
Obstetrics, Carmichael Medical College. 


We beg to offer our heartfelt condolences to his bereaved 
family. May his soul rest in eternal peace | 
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The Late Mr. Bireswar Bagchi, M.A., B.L. 


The Calcutta Law Journal. 
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Section 301, Government of India Act, 1935. 
Correspondence. 
Note by a legal officer of-the Secretariat, Government of India 





Paragraph 16 of Mr, Set’s note overlooks an important point 
which weakens his argument. After citing various Indian enact- 
ments which lay down that Courts should decide questions of 
personal right according to the personal law of the parties, Hindu 
or Muhammadan, he observes that all these enactments are alter- 
able by the Indian Legislature, and now that the two old sections 
of 1780 and 1797 have been repealed, “any one can bring any law 
consistent or inconsistent with the Hindu or Muhammadan law and 
can have it passed with the majority of votes”. 


Mr. Set. appears to ‘have overlooked the fact that the two 
sections in question, although enacted by Parliament, have 
not been a bar to Indian Legislation. Under section 65 (2), 
proviso (i) of the existing Government of India Act, itis only 
Acts of Parliament passed after 1860 that may bea bar; and the 
position -was the same under the Indian Councils Act, 1861. 
These old statutes of 1780 and 1797 are alterable, and have in 
fact been materially affected, by Indian legislation. They have 
not, for instance, prevented the Indian Legislature from abolish- 
ing domestic slavery or suttee or from'restraining child marriage 
(See Ilbert’s Government of India, 3rd Edition, page 357), 
As a complete bar to Indian legislation, they have long been 
obsolete. 


The right of Hindus and Muhammadans to have their cases 
decided according to Hindu or Muhammadan Law, will in no 
way be impaired by the repeal of the two sections, because as 
Mr, Set himself concedes in paragraphs 15 and r6 of his note, 


*In reply to the original note submitted to the Home Secretary, Government 
of India, and published in 63 C. L. J. pp. 19n-45n. the above criticism was 
sent to Mr, Narendra Nath Set on the 25th May, 1936, 
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4 there are Indian enactments on the same subject which will 
still remain in force and be available, for example, section 37 
of the Bengal, (Agra) and Assam Civil Courts Act, 1887, runs 
as follows s= 


“Certain decision to 66 s . a 
be according to 37 (1) Where in any suit or other proceeding it is necessary 
Native Law”, for a civil court to decide any question regarding succession, 


inheritance, marriage or caste, or any religious usage or institution, 
the Muhammadan Law in cases where the parties are Muham-” 
madans and the Hindu Law in cases where the parties are 
Hindus, shall form the rule of decision, except in so far as 
such law has, by legislative enactment, been altered or abolished. 

(2) In cases not provided for by sub-section (r) or by any 
other law for the time being in force, the court shall act according 
to justice, equity and good conscience”. 


In reply to the criticism the following was sent 
BY 


Mr. NARENDRA NATH SET, B. L, 


1. The learned legal officer has offered his criticism of my 
note on the repeal of the two old statutes (two sections) by sec- 
tion 301 of the Govarnment of India Act, 1935, in three para- 
graphs. In the first paragraph his evident case is that the powers 
of legislation hitherto exercised by the Indian legislature remain 
the same, and he refers to paragraph 16 of my note. My point 
in paragraph 16 is that by the repeal the safeguard and respect are 
gone, and if the Constitution Act does away with the safeguard and 
respect the mischief is complete. 

2. His main point is his second paragraph. It is based on 
the opinion of Sir Courtenay Ilbert, and isa paraphrase of obser- 
vations made by the learned author, In my original note the 
point raised herein was not at all over-looked. In my 13th parae 
graph, I did state that the presence of the statutes did not 
hamper any legislation. I have admitted that the Acts of 1850, 
1923, 1925 and 1929 (the Sarda Act) have materially affected the 
values of Hindu life. But I added, “There was scope for mending 
them in view of the respect hitherto bestowed both by the Parlia- 
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ment and the Judiciary upon the statutes now repealed. By the 
repeal that door has been closed”, 


3. In 13th paragraph of my original note, I had to observe 
that the deviations and modifications under the amending Acts 
and judicial decisions are “obviously a subject of very extensive 
investigation”, They are certainly necessary for a historical study 
of the evolution of Indian law, but so far as the question of repeal 
of the guarantee of personal law is concerned, my observation 
that they were “special cases” “although affecting the principles” did 
not materially affect “the value of Hindu life so as to do away with 
the religious sanctions”, will be borne out by extensive investiga- 
tion, if carried out. In considering the far-reaching consequences 
of the repeal now passed, the view that I have taken can be taken 
to be generally accurate. Of course, I co not claim infallibility 
in my perspective or prospective, and hence I have proceeded rather 
on judicial precedents and Parliamentary history than on my 
opinion or any opinion of any learned author. 


4. But as a specific point has been raised by interpreting 
section 65 (2) (i) of the Government of India Act, 1919, and by 
referring to certain measures to support the view of Lord Meston 
that these .two sections are obsolete, I propose to scrutinise the 
contention. Before Ido that, let me dispose of the 3rd para- 
graph of the criticism of the learned legal officer that the Indian 
enactments (also the charters of the various High Courts) “will 
still remain in force’. My first answer will be that there is no 
guarantee that they will remain in force or will not be altered by 
additions of enactments. Secondly, the mover of the repeal was 
fully conscious cf the reason of the repeal by his remark “as an 
appeal to them might be awkward, the present opportunity should 
be taken to get rid of them”, I admit that I have not dilated 
on all the implications of the array of facts that I have given in 
my Original note covering £o pages of print, because I was asked 
to submit a note and not a dissertation or monograph which 
would have been seo pages of print. The essential difference 
between a subordinate legislature created by statute, and the 
paramount legislature which creates tbat subordinate legislature, 
should not be lost sight of in appraising my contention that “that 
fundamental safeguard and the respect for it” have been taken 
away. Only a little close attention tothe few proposed legislation 
now pending inthe Legislative Assembly will disclose that even 
with the presence of these two old sections still existing, what is 
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being attempted is nothing but a polychrestic disintegration of the 
Hindu personal law. 

5. Now, I take up*the question of interpretation of section 6s. 
Section 65 does not stand as one extensive section as to the powers 
of legislation of the Indian legislature ; there are a good many 
qualifications and limitation which I take up later on. Let ug 
first proceed with section 65 only. Settion 65 gives plenary powers 
of legislation, subject to four provisoes, We are not concerned 
with the fourth (cl 3). The first proviso (2) (i) lays down that 
the Indian legislature has no power to repeal or affect any Act 
of Parliament passed after 1860. By the second (2) (ii) the power 
of the Secretary of State to raise loan is preserved. Excepting 
these two sub-clauses, the plenary powers have been limited by 
qualifications not to affect the “authority of Parliament” or “any 
part of the unwritten law or constitution of the United Kingdom 
of Great Britain and Ireland whereon may depend in any degree 
the allegiance of any person to the Crown of the United Kingdom, 
or etc”. The only reasonable construction of section 65 (2) is that 
the Indian legislature was restricted in its power not to override the 
authority which creates it, subject also to special safeguard (i) 
as to Acts passed after 1860. Now both Sir Courtenay [bert and 
the learned legal officer argue that section 65 gives ample power 
to alter even Parliamentary law, as proviso (i) bars only Acts passed 
after 1860, and does not bar any Act passed before that date. 
The first mistake is that it fails to consider that the whole of cl. 2 
is a proviso and the sub-clause (i) is a special proviso, The 
authority of Parliament remains inviolate, and the Acts passed 
after 1860 got special sanctity. To give the interpretation, which 
may authorise to repeal or affect any statute of Parliament passed 
before 1860, would be certainly giving the power affecting the 
authority of Parliament, and that can be inferred only by reading 
into Sub-clause (f) of section 65 (i) some additional words as 
“including statutes of Parliament”. Section 65 (i) (f) runs thus s~ 
“The Indian Legislature has power to make laws (f) repealing or 
altering any laws which for the time being are in force in any 
part of British India or apply to persons for whom the Indian 
legislature has power to make laws”. The reasoning of Sir Court- 
enay Ilbert is this:—That the statutes of 1780 and 1797 are in 
force in British India and apply to persons for whom the Indian 
legislature has power to make laws, therefore they can be repealed 
or altered by the Indian legislature. The reasoning overlooks 
the subordinate character of the Indian Legislature, overlooks 
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the main proviso in cl, 2 following :—and overlooks the ruling 
of Sir Henry Duke in Keys, v. Keys 1921, P. 204 (216-217) 
interpreting section 22 of the Act of 186r—-almost the same as sec- 
tion 65 ; “The laws to be made” (by the Indian Government) are to 
be of local operation” ....s..s0eee088 “A statute must be construed 
with due regard to its subject matter and object, and the object 
of this Actis to provide for the Government of India by laws 
binding upon persons and things in India”. To infer from the 
interpretation of Sub-clause (i) that there is implied power to 
repeal or affect the statutes passed before 1860, isto read into 
the general empowering words something which are not there, 
such as “including statutes of Parliament” and to disregard the 
“settled canon of construction, namely that statute ought to be 
so construed that if it can be prevented, no clause, sentence, or 
word shall be superfluous, void or repugnant” [Rex v. Bishop of 
Oxford (1879) 40. B. D. 245 (262)]. In order to maintain the 
authority of Parliament, some such words as suggested, must be 
imported to give the meaning which has been given. 

6. Ithink I better quote a well known ruling on this issue. 
In the case of West Derby Onion v. Metropolitan Life Assurance 
Society (L. R. (1897) A. C. 647) Lord Halsbury, L. C. observes :~ 
“The other view gives to the proviso a meaning which I think 
would be most formidable ..sccrcccoccscresccserccssesee that a proviso 
could be so read as to suggest that the previous part of the section 
of which it is a proviso should imply by law the existence of 
words there is not atrace in the proviso words of the section 
itself. My Lords, that certainly would be a very serious invasion 
upon any rule of construction by which any document whether 
an Act of Parliament or anything else, has ever been construed, 
and I should be very much averse indeed to lend any countenance 
to such a mode of construing a proviso”, Lord Watson observes == 
“I am perfectly clear that if the language of the enacting part of 
the statute does not contain the provision which are said to 
occur in it, you cannot derive these provisions by implication 
from a proviso”. Lord Herschell observes I decline to read 
into any enactment words which are not to be found there, and 
which would alter its operative effect because of provisions to 
be found in any proviso, ssessesesossssosonsso Having put ina proviso 
which was thought to be needless in order to satisfy certain per- 
sons or a particular class of persons, and allay their fears, you 
would have the enactment so construed against the intention 
of the Legislature as to impose a liability upon a number of 
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people who were not so apprehensive, or perhaps were not pre- 
sent, and therefore either did not think it necessary or were not 
in a position to protect their own interests by a proviso. My 
Lords, Lam satisfied that many instances might be given where 
provisions could be found in legislation that are méaningless be- 
cause they have been put into allay fears when these fears were 
absolutely unfounded, and when no proviso at all was necessary 
to protect the persons at whose instance they were inserted.” 
Lord Davey :—"“My Lords, it seems to me that the whole argument 
of the appellants really comes to the old and apparently ineradi- 
cable fallacy of importing into, an enactment, which is expressed 
in clear and unambiguous languige, something which is not con- 
tained in it, by whatis called implication from the language of a 
proviso which may or may not have a maaning of its own,” 

7. Is it not pertinent to consider that the Sub-clause (i) was 
needlessly there, as well as to consider that the people of India, 
both Hindus and Moslems were both in 1861 and 1919 not appre- 
hensive as to their personal rights (guaranteed by statutes and pro- 
clamations), ani “did not think it necessary or were not in a posi- 
tion to protect their own interest by a proviso?” Because these 
two statutes were not included in the list of the English Statutes 
made unalterable in 1861, Sir Courtenay [Ibert observes, ‘‘conse- 
quently they are alterable” As I have said in my original note, 
paragraph 25, “the debates in the Parliament in 1861 over this 
question show that this history (regard for civil and religious laws 
of the Hindus and Moslems) was in the mind of the legislators 
in framing the India Council Act of 1861” That the legislators of 
1861 made these guarantees “alterable” is to indulge in speculation, 
and to disregard history. 

8. Let me now point out the well-known canon of construc- 
tion :—“The statute must be read and construed as a whole” 
Viscount Haldane, L. C. 2nland Rev. Com. v, Herbert (1913) 
A. C, 326 (332). The powers under section 65 are subject to section 
67 and the Rules made under section 67 (1) read with section r2gA 
of the Government of India Act. Under section 67(1) Rules are 
made to regulate the course of business and under section r2gA, 
these rules have been made unrepealable and unalterable by the 
Indian Legislature. The powers are also subject to section 84 
thus :-—"A law made by any authority in British India and repug- 
nant to any provision of this or any other Act of Parliament shall, 
to the extent of that repugnancy, but not otherwise, be void.” It 
is relying on this broad principle-of respect for paramount parent 
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authority, that I ventured to submit in my original note that “there 
was scope for mending them (the deviations) in view of the respect 
hitherto bestowed both by the Parliament and the Judiciary upon 
these sections 18 and 12 which were expressly saved hitherto"” 
Savings from a repealing clause preserve vested rights both against 
the operation of the general clause itself and also against that of the 
previous clauses of the Act.” Halsbury’s Laws of England, Vol. 27, 
Statutes, p. 198 It is not a stretch of imagination, but sheer 
logical inference thate-now, any one can bring any law consistent 
or inconsistent with the Hindu or Mahomedan Law, and can have 
it passed with the majority of votes. For practical purposes, the 
repealed sections were unalterable, and therefore the constitutional 
position has been altered by express repeal. 


9, There cannot be any question that section 84 is a substan- 
tive and material, though not complete, bar to haphazard legisla- 
tion in civil and religious matters concerning the Hindus and 
Mahomedans, ‘There are still other bars as well. One in clause 2 
proviso of section 65 itself. I mean the repugnancy to the “unwritten 
laws or constitution” ‘affecting allegiance’ quoted above. The law in 
this respect has been in chaotic vagueness. These words were inter- 
preted by Norman, J. in Ameer Khan's case (6 B. L. R. 392, 456, 
459) to mean “that allegiance and protection are reciprocally 
due from the subject and the Crown” relying on the authority of 
Calvin's case. But that interpretation did not find favour with Phear 
and Markby, JJ, in appeal, and with the Privy Council in Bugga’s 
case (47 I. A. 128) The contention based on Norman, J’s 
interpretation was summarily rejected in Beasant v. The Ado, 
General of Madras (43 Mad. 146) and Pratul Chandra Mitra v. 
Commandant Hilti Camp (38 C., W. N. 299.) Ido not see the 
force of any contention based on this interpretation, as “unwritten 
law” is vague, and “allegiance” in India is based on mandatory 
statutes. The Parliament has never incorporated the Proclamation 
of r858 in the Statute Book. The Coronation oath of the English 
Sovereign connotes a duty “to maintain the laws of God, the true 
profession of the Gospel and the Protestant reformed religion esta- 
‘blished by law.” As I have said in my original note it was the 
Gracious Queen’s “far-sighted statemanship and loving heart 
which would place the Hindu and the Moslem on the same foot- 
ing as the other subjects of Her Majesty’s but the Parliament never 
endorsed it”. Constitutionally speaking the contention on the intere 
pretation put by Norman J. has been perhaps rightly held “to be 
endeavouring to convert a political sentiment into a principle of 
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law” Now that the Act of Parliament of 1935 has defined Legisla- 
tive power in different language in Part V the question has been 
reduced to a mere academic one. Upon these considerations, I 
think this limitation on the plenary powers of legislation, although 
existing in the Statute Book, is practically of no consequence. 

10. There is another very pertinent reason why these old sta- 
tutes were maintained all these 155 years. We find from Maxwell’s 
Interpretation of Statutes, 7th Ed. p. 71 :—"It is in the last 
degree improbable that the legislature would overthrow fundamen- 
tal principles, infringe rights, or depart from general system of law, 
without expressing its intention with irresistible clearness, and to 
give any such effect to general words, simply because they have a 
meaning other than that which was actually intended. General 
words and phrases, therefore, however wide and comprehensive 
they may be in their literal sense, must usually be construed as 
being limited to the actual objects of the Act, and not altering the 
law beyond them.” These two repealed sections were expressly 
excepted from the repealing clause ofthe existing Act and they 
continue in force without modification (Craies, Statute Law, 2nd 
Ed. 1011 p. 1326) “Statutes not expressly repealed continue in 
force without modification.” Nor does the repealing and altering 
power given in section 65(1) (f) affect these two sections, The law 
on this subject has been summarised in Beal’s Cardinal Rules on 
Legal Interpretation, 3rd Ed. 1924, p. 385. 

“The giving of a new right does not of necessity destroy a previ- 
ously existing right. Statutes do not take away existing private rights 
except by express words, or by plain implication, or necessary 
intendment,” As to what private rights are protected the great 
legal maxim Generalia Spectalibus non derogant is the guide, i. e. 
to say-~~General powers do not override special powers (Beal, pe 
1536): “Personal Acts and local customs affecting only certain 
persons in their rights, privileges, or property offer other illustrations 
of the rule that special enactments are unaffected by the General 
words of a more general enactment.” The following cases are 
authorities on this principle. 

Inve Cuno (1893) 43 Ch. D. 12 (17) Bowen L. J. said sn 
the construction of statutes you must not construe the words so 
as to take away rights which already existed before the statute was 
passed, unless you have plain words which indicate that such was 
the intention of the Legialature”. 

In Seward v. Vera Cruz (1885) 10 A. C. (68) Lord Selborne 
said “Where there are general words in a later Act capable 
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of reasonable and sensible application without extending them to 
subjects specially dealt with by earlier legislation, you are not to 
hold that earlier and special legislation indirectly repealed, 
altered, or derogated from merely by force of such general 
words, without any indication of a particular intention to do so”, 

This ruling has been followed in Headland v. Coster by Collins, 
M. R,, (1905) 1 K. B, 219 (222) In Baker v. Edger, (1898) 
A. C. 748 (754) Lord Hobhouse said “When the legislature 
has given its attention to a separate subject and made provision 
for it, the presumption is that a subsequent general enactment is 
not intended to interfere with the special provisions unless it 
manifests that intention clearly”. 

Again in (1900) 10. B. 458 (470) it has been laid down “a 
subsequent general Act does not affect aj!prior special Act by 
implication”. . 

Both Sir Courtenay Ilbert and the learned legal officer have 
fallen into error by inferring from some ; general words in sub- 
sequent Government of India Acts of Parliament that the sec- 
tions, 18 and r2 of the prior statutes were made alterable, Far 
from it. 

11, The next question that remains to be dealt with is whether 
the instances of apparent transgression have materially affected 
the provisions of the two sections and have thereby made them 
“obsolete”, In Craies Statute Law 2nd Ed. p. 320 the word 
“obsolete” has been interpreted—“Where the state of things con- 
templated by the enactment has ceased to exist, or the enactment 
is of such a nature asto be no longer capable of being put in 
force, regard being had to the alteration of political or social 
circumstances”, I have given Parliamentary history and judicial 
pronouncements to meet this interpretation in my original note, I 
shall add two small sentences from a judgment of Lord Loreburn, 
L, C., 104 L. T. (658, 659)——“‘Cases are valuable ia so far as they 
contain principles of law. They are also of use to show the way in 
which judges regard facts”, 

12. Now, asto instances cited. I have already said in my 
original note that the Sarda Act has materially affected these two 
old statutes. As ths plea of Ultra Vires is pending in a Bombay 
Court for a year and a half, 1 refrain from discussing the argu- 
ments which I have prepared under instructions from client. 
Two other Acts have been referred to, but1 deliberately omitted 
them in my original note, and why? I shall deal with them here. 
(1) Slavery Act 2 of 1843. Ihave not found any Act dealing with 
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domestic slavery. With regard to the Act of 1843, Napier J. 41 
Mad, 334 (343) quotes (with approval) the judgment of Spankie. J. 
in Empress va Ram Kuar, 2 All. 723 (729)—the Law Commis- 
sioners in 1837 “say that they had collected information on the 
subject from every part of India, and the documents collected 
have satisfied them that there is at present no law whatever 
defining the extent of the powers of a master over his slaves,” 
Ifthe law and the powers were not known, how can the Act of 
1843 be said to interfere with the statutes now repealed ? 

(ii) Some plain facts must be told with regard to the Suttee 
Regulation, to remove the misconceptions that have grown round 
this episode in history. 

(a) Inthe last quarter of 18th Century, an anonymous writer 
(Englishman) has recorded his “Travels in Europe, Asia and 
Africa” in the form of letters to his friends at home. In his letter 
No, XXI dated the zst October, 1779 he records :=='‘It (Sati rite) 
still prevails among some of the wives of men of high caste and 
condition s.essssesossoes sesossoaasorosesss VEL their friends and relations 
constantly endeavour to dissuade the woman who declare their 
resolution of burning from carrying them into execution. Even 
the Brahmins do not encourage this practice’. (b) In 1795, 
Mr, Colebrooke described ‘‘Sati Rite? in Asiatic Researches, 
Vol, IV. He said “It is certain that the instances of the 
widow sacrifice are now rare” (ce) Four historians testified to 
rarity ; Wilson, Vol, IX p. 187-190,—“‘the practice was evidently 
diminishing”, 

Keenes, Vol, 2, pe 137—"The cruel practice, which was perhaps, 
already dying out”. À 

Macfarlane, p. 509—endorses Mr, Elphinstone’s record as to 
rarity: 

(d) Upon a reference by Lord Wellesly, the Pandits said, 


Suttee was only permissible, by an opinion dated the 5th 
June, 1805, 


(e) In Bengal, it increased enormously from 1813 when 
prohibitory regulations were passed. As to this Mr. Oakley, 
Magistrate of Hooghly, wrote on roth December, 1818 — 
“Interference of the Daroghas has been the principal cause of 
the late increase.” Mr. Chapman, Magistrate of Jessore, wrote 
on the 23rd December, 1818 “I chiefly attribute the cause of the 
increase to the interference of the Government”, The Magistrate 
of Bombay, and the Governor in Council of Fort St. George 
refused to issue the prohibitory regulations in the Bombay and 
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Madras presidencies for fear of increase, and there was in fact no 
increase in those places. 

The Governor General in Council had to admit on 30th 
July, 1819 s=“Circular Orders” may have tended to augment 
rather than diminish the frequency of these sacrifices”, 

(f) Lord William Bentinck had to record in his minute 
dated 8th November, 1829, that “the Peshwa would not allow 
the rite to be performed, and that in Tanjore it is equally 
interdicted”’, 

(g) A test case was submitted to the Privy Council after the 
Regulation. On behalf of the Hindu Appellants, Dr. Lushington 
and Mr. Drinkwater argued on the strengh of the sections of the 
statutes now repealed on the 24th and goth June, 1832, and the 
petition was dismissed on the rrth July, 1832. Mr. Greville 
(Greville’s Memoires, Vol. II, pp. 314-15) who was clerk of the 
Council, declares that “the Court were half-hearted in the matter, 
but practically unanimous in thinking that the Governor General’s 
orders could not be set aside.” 

(bh) One Director of the Board observed with regard to this 
rite thus==“‘the feeling of the Hindoo women” “entitled to certain 
respect” “emanating as it does from a misdirected greatness of 
soul’—"the feeling which prompts a human being to prefer death 
to infamy which urges the European sacrifice his life in preference 
to his honour, and which bids the Hindoo throw herself on the 
burning pile of her dead husband”, The Harikiri system in 
Japan is still in vogue. Knowing this history, as I did, I refrained 
from any allusion to the Suttee prohibition. Either it is a 
transgression of the statute as Sir Courtenay Ilbert would contend, 
or not, as the Privy Council decided. But, one cannot have it 
both ways, you cannot both approbate and reprobate-~you cannot 
both eat the cake and have it too. 

13. Iam not forgetting nor shall I fail to impress legislation 
has greater concern with wisdom, expediency and policy than with 
existing conditions. Itis a truism that the Courts do not legislate 
law, but administer the law as it is, “It cannot be too strongly put 
that about the wisdom or expediency or policy of an Act lawfully 
passed no Court has a word to say’—Lord Loreburn L, C, in 
Attorney General fox Ontario yi Attorney General for Canada, 1917 
A. C. p. 571 (582-583). The law as administered on the existing 
Acts for the time being is of one importance only, viz, to indicate 
whether a new departure is called for or not. In my original 
note I refrained from dilating on the points now raised by the 
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legal officer asin my humble opinion, there were weightier con- 
siderations bearing on wisdom, expediency and policy of the 
repeal than mere transgressions or interference of a fundamental 
right guiranteed by a statute. I have now to advert to these 
points, to show that our case is not weak onthem. I shall be 
failing in my duty if I do not take this opportunity, also to refer 
to some other aspects of our apprehensions which have been 
roused by the one-sided criticism of the learned legal officer as well 
as the superficial outlook of Sir Courtenay Ilbert. The observation 
that they have been pleased to make, “they have been obsolete”, 
the often-heard banter of the reformers “Help, murder, religion 
isin danger”, the platitudes of the advocates of change—‘ The 
times are altered, no body cares for these things now a days” 
one has to be careful about these, especially the legislature. It 
is against this mentality that Lord Hobhouse sounded the 
warning t= 

“It seems to their Lordships that to put one who asserts a 
rule of law under the necessity of proving that in point of fact 
the community living under the system of which it forms part is 
acting upon it, or defeat him by assertions that it has not been 
universally accepted or acted on, would go far to deny the existence 
of any general Hindu law, and to disregard the broad foundations 
which are common to all schools—-though divergencies grew out. 
of them ”, 

Bhagwan Singh v, Bhagwan Singh, 26 I. A. 153 (165). 

14. What will the repeal of the two statutes bring about? 
No one can deny that the peoples of India consist of many groups 
of associations whose integrity were assured by these two sece 
tions. Although these two sections recognised only Hindu and 
Moslem, on a parity of reasoning other associations have had 
their due share of regard. Says Dr. Herman Finer in his (Theory 
and Practice) p. 27 

“There are associations in each country which offer men satis- 
factions which they do not believe the state can Give... cocsccssceseses 
escovesesLD any case it is erroneous to approach the subject of 
government with a belief that it has no limits in actual power. 
As we have said, there are many sources of human joy, many 
possibilities of spiritual development which do not and need not 
come within the purview of political institutions to yield their best 
fruit.” By the repeal of the ancient guarantees, Hindu and Mos- 
lem homes and corporate life with their civil and religious rights, 
automatically come within the puryiew of the political institutions 
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created bythe Act of 1935,—new creatures of statute jealous of their 
new fangled powers, enforcing by majority, helped by Courts yet 
far from the traditions of English Courts. Those who in their 
wisdom have passed this repeal, do not know the level of the British 
Indian Courts as compared with the English Courts. An eminent 
English jurist is justly proud of English Courts and may well says— 
“They consider laws not essentially from the point of view of the 
Sovereign authorit y whence they emanate, but rather in relation to 

the people to whom and the matters to which they apply, and so 

faras any definite theory can be said to guide their action, it is 

based on the desire to apply to any given set of circumstances that 

legal system which will afford results most in agreement with their 

views of convenience, equity and public policy.” (Dicey), The 

legislators of India have no “Public Policy,” but they are only a 

group aspiring for power; the “people” in India are only to be 

recognised if only they obey the authority of the executive, and the 

legislature ; the “matters” are only important in so far as they can 

excite sensation : consequently the British Indian Courts work out 

their daily routine from the point of view of the authority from 

which the laws emanate. 

rs, And these Courts. will henceforth administer laws affect- 

ing the Hindoo’s Civil and Religious rights, wa are perfectly sure, 

forgetting all the while the pregnant observations of Lord Davey 

in Macalister v. Young (1904) A. C. 515 (645) “I do not think that 

the Court has any test or touchstone by which it can pronounce 

that any tenet forming part of the body of doctrines professed 

by the Association is not vital, essential or fundamental unless the 

parties have themselyes declared it not to be so.” And neither the 

Indian Courts nor the Indian legislators recognise the Hindu’s car- 

dinal principle which has been pronounced by Kumaraswami J, 

in 53 Mad, 737 (743). “It is clear that it is not open to the 

majority to alter the fundamental principles upon which the Asso- 

ciation is founded.” And who the Hindus are? The Hindus, who 

from time immemorial, have stuck to the fundamental of associa- 

tional life so ably put forward by the Earl of Halsbury in the afore- 
said Appeal Case :—‘*We do not coerce our neighbour by calling 

for his signature to our profession or articles of faith, We leave 

him free to.adopt or repudiate that faith, according as his reason, 

his conscience, and the graces of God may direct him. We but 

say to him; if you agree with us affix your signature to certain 

articles or in some way notify your recognition of this truth ; or if 

you disagree, withhold such signature or declaration. And we say 
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of him, in the former case that he is and in the latter case he is 
not, of our religion. We do not compel him to hold our faith, we 
but ask him to inform us, by certain acts whether he does hold it 
or does not. And we ask this only if he claim to be enrolled as 
one of our body and to be in religious communion with us. In 
the absence of such a test, our establishment could not be a rock, 
cemented into solidity by harmonious uniformity of opinion ; it 
would be a mere incongruous heap of, as it were, grains of sand, 
thrown together without being united, each of these intellectual 
and isolated grains differing from every other, and the whole form- 
ing but a nominally united while really unconnected mass, fraught - 
with nothing but internal dissimilitude, and mutual and reciprocal — 
contradiction and dissension?’ 

16. The Parliament is presumed to know all laws- including 
the aforesaid observations of Lord Halsbury. In my original 
note, I have prayed for restoration of the repealed sections, for 
the sake of peace and security. “A strong claim in the formation 
of the state, is the claim for peace and security, and even a 
tolerance of spiritual differences, as for instance, in religious 
belief, and that claim is practically always answered” (Dr. Herman 
‘Finer, pe 36} Will it not be answered ? 

13th June, 1936. 


‘Later on Mr. Set has been informed that nothing can be done 
in the matter. 
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- NOTES OF CASES. 


In re An Advocate, petitioner. 


Advocate struck off the rolls for professional misconduct, if can be 
reinstated, 


The petitioner, an advocate, was suspenced in 1927 and finally 
removed from rolls in 1931. He was adjudicated an insolvent in 
1927, and discharged in 1930, He mended his ways and his 
honesty, integrity and probity were highly certified by the Official 
Assignee and several firms of respectable solicitors where he served 
after discharge. On his application s 

Held [per Leach C. J., Mockett and Krisknaswami Ayyangar 
/7.\-—that the Court can re-instate him when he has rehabilitated 
‘himself thoroughly. 

Ss. C, 


In re An Advocate, petitioner. 
Advocate struck off the rolls for misappropriation, if can be reinstated, 


The petitioner was suspended in 1930, and was finally removed 
from the rolls in 193. He became insolvent in 1925, with a 
liability of Rs. 90, ooo and was discharged in 1938, as otherwise 
he would be condemned to insolvency for life. He never cared 
to earn and depended on his daughter all along. His application 
for reinstatement in 1933, was dismissed by the Full Bench. On 
his present ap plication ; 

Held [per Leach C, J, Mockett and Krishnaswami Ayyangar 
J7.\—that the Court has a duty to the public while re-admitting 
such a person and that permission be refused. 

S, C. 





Saminatha Iyer v. Vageesan. 


Adoption by Brahmin of his daughters son—Datia homam, if 
necessary, 


Whether the ceremony of datfa komam is essential to the vali- 
dity of an adoption by a Brahmin of his daughter’s son : 

Held [per Leach C, J. and Patanjali. Sastri J. }—that it is not 
essential. 
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In re Guruswami Tevar. 


Lndian Evidence Act (I of 1872), section 32 (1)—-Uncorroborated 
dying declaration, if sufficient Jor conviction. 


The five accused mentioned ina dying declaration were seen 
running away but none actually saw them murder the deceased. 
Three were sentenced to death and two to transportation for life. 
On appeal : a 

Held [per Leach C. Ji, Lakshmana Rao and Kvrishnaswami 
Ayyangar J]. j—that the Court must first be fully convinced that 
there is absolutely no suspicion as to the credibility of the 
uncorroborated dying declaration before the accused can be 
convicted upon it, 


S. C, 





The Commissioner of Income-tax, Madras v. Messrs. 
Bosotto Brothers Limited, Madras. 


indian Income-tax Act (XL of 1922), sections 9, 10(2) (vi )}—Assessee 
having closed its business and let out its premises, furniture eta, 
if entitled to depreciation thereon, 


The assessee having closed its business leased out its premi- 
ses, furniture etc. to another firm and claimed deduction for 
Cepreciation of the building etc, under section 10(2) (vi) which was 
refused : 


Held [per Leack, C. J. and Mockett, J., Krishnaswami Ayyangar, 
J. dubitante}—that the deduction should be allowed. 


S: C. 





The Coimbatore Venkataramana Vilas Company 
Limited 7. The Official Receiver, Coimbatore, 


Son of a deceased Hiudu debtor, ij personally lable for the debts. 


The son of a deceased Hindu debtor obtained time from the 
creditor to pay the debts who then sued the son personally. 

Held [per Leach, C. J. ard Kvrisknaswami Ayyangar, J.|\—that 
the son was not liable personally. 


S. C, 
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Vasantharao Ammannama v. Vijiapurapu Venkata 





K odanda Rao Panthulu. 
Will—Hindu testator devised properties to daughter and then to 1939; 
daughters sons subject to fayment of annuity to the grand- iL. R. [1940] 
daughters Nature of estate taken by daughter and by grandson. Mad. 223. 


A Hindu testator left a Will devising the properties to his wife 
for life, then to his daughter and then to his daughter’s sons, all 
subject to payment of an annuity of Rs. 25 to each of his four 
granddaughters ; 


Held [per Vexkataramana Rao and Newsam, J7.\—that the 
estate taken by the daughter was neither an absolute nor a life 
estate but a “ daughter’s estate” and that taken by the grandsons 
was not a vested remainder. ; 

Ratna Chetti v. Narayan aswawi Chettiar (1) dissented from. 


Ss. C. 
' @) (1914) 26 M. L. J. 616. 





In re Kattameedi Chenna Reddi. 


Andian Evidence Act (I of 1872), section 27—Incompletely recorded 1939. 
statement of accused, if admissible. L L. R. L1940] 

At the request of the police, the accused ina murder case, Mad. 254. 
repeated before the panchayetdars his statement which was briefly Ha 
recorded thus==" I and the second and third accused removed the 
jewels from the person of the deceased.” There were eye-witnesses, 
The accused were sentenced to death. On appeal: 

Held [per Burn and Mockett, J].j-—that the second statement 
was inadmissible under section 27 as it was incomplete, that the 
police should record the statement as given by the accused and that 
sentence of death be confirmed, 

S, G, 
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Banwari Lal v. Shaikh Shukrullah. 


Preliminary decree, if can include subsequent damages--Code of Civit 
Procedure (Act V of 1908), Order 20, rule 17, Courts power 


under—Conteact Act (IX of 1872), section 73, measure of 
damages, 


Subsequent damages was ordered to be included in a preliminary 
decree for dissolution of partnership and accounts and revision 
thereof was refused by High Court where the case was then trans- ` 
ferred and the last order in accounts matter was passed, On appeal 
under clause ro of the Letters Patent against the preliminary decree 
and the last order ; 


Held [per Davle, J.|—that the Court has power to pass such 
a preliminary decree and that the delinquent partner is bound to. 
compensate or indemnify the partnership. 


S. C, 


Kubad Mia v. Guhi Mia. 


Registration Act (XVI of 1908), section 17, clauses (z ) (b) and 2(0) 
and section gg—Froviso to section 49, tf vetvospective-—Lransfer 
of Property (Amendment) Supplementary Act (XXI of 1929), 
sections 40, 15——-Unvegistered deed, if admissible to prove agree- 
ment in it to seil, l 


Kubad’s suit for specific performance on the basis of an unregis- 
tered agreement creating charge .andto sell lands was decreed 
by Munsiff but dismissed on first and second appeals, In Letters 
Patent appeal it was sought to be converted to one for damages: 

Held [per Harries, C. J. and Fazl Ali, J.\}—that the proviso to 
section 49 is not retrospective, that this deed required registration 
and was inadmissible in evidence and that the suit could not be 
allowed to be so converted at this late stage, 


Ba G, 
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Sri Thakur Kapildeo Bhagwan v. Ali Raza. 


Bengal Tenancy Act (VII of 1885), section roz (tt) (gg), 163 Ba 
Entry in fard-ab-pashi of payment of vent only if the landlord 
keeps the land irrigated—— Presumption of correctness. 


Kapildeo’s suit for rent was fully decreed by trial Court which 
was modified in appeal. On Letters Patent appeal ; 


Held {per Harries, C. J. and Fazi Ali, J.]—that under 
section toa(ii) (gg) such entry can be made in fard-ab-sashi which 
is part of record-of-rights and therefore can be presumed to be 
correct unless rebutted. 


S.: C 


Lachmeshwar Prasad Shukul v. Giridhari 
Lal Chaudhuri. 


Federal Court Appeal—=Privy Council Appeal—Code ‘of Civil Proce- 
durs (Act V of 1605), Order 45, rule 7(2), 17—High Court, if has 
power to extend time of deposit== Rule 9 of Ovder-in-Couuct! 1920, 
if applicable to Federal Court Appeals—Federal iCourt Rules 
Order 9, Rule 1—~Government of India (Adaptation of Indian 
Laws) Order, 1957—-Government of India Act, 1935 (25 and 26 
George VI, Chapter 42), section 205—Limitation Act (IX of 
IGOS), section g— General Clauses Act (X of 1897), section Io. 


The point for decision is whether the time for deposit in Federal 
Court appeals can be extended ; 


Held [per Harries, C. Jọ, Fazi Ali and Agarwala, JJ ]—that 
under Rule 9 of the Order-in-Council the Court can extend such 
time in Priyy Council appeals. 


[per Harries, C. J. and Fazl Ati, J., Agarwala, J. dissentiente|— 
That as Rule 9 of the Order-in-Council overrides Order 45, Rule 7 
of the Code so does Federal Court Rules and under Order 9, 
Rule r thereof the Court can extend the time in Federal Court 
appeals and that the High Court is not “closed” for making 
deposits during long vacation when the office is open. 
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Ramkhelawan Singh v. Monilal Sahu. 


Code of Civil Procedure (Act V of 1908), section 151, Order 4E, 
rule 19, Order 47, zule I~Application for restoration of appeal 
dismissed Jor default of filing appellant's list in time,if a revico— 
Rule 23, Chapter 1X, Part II of High Court Rules. 

The point for decision was whether an application for restoration 

of an appeal dismissed for default-of filing appellant’s list in time ° 


comes under Order 47, rule 1 or Order 41, rule 19 or under 
section 151: 


Held [per Harries, C. J, Fazl Ali and Agarwala, 77.|\—that it 
can be entertained under section rsr. 
S. C. 


Commissioner of Income-tax, Bihar & Orissa v. Rani 
Prayag Kumari Debi, 


dncome-tax Act (XI of 1922), sections 3, q, (3-vti)—Damages for 
wrongful detention of moveable property, if liable to assessment. 
The Rani, a widow of Jnaria Raj family, was assessed on a 
certain sum received by her as damages for wrongful detention of 
her moveables under a decree. On reference : 


` Held [per Harries, C. Ja, Fazi ead and Manohar Lali, J]. I 
that such receipt was not “income ” and not assessable, 


Se Cs 





Choudhury Bibhuti Narayan Singh v. Maharaja 
Sir Guru Mahadev Asram Prasad 
Sahi Bahadur. 


Code of Civil Procedure (Act V of 1908), section, QI, Order I, 
rule b— English doctrine of special damage, if applies to 
india. 


The suit against the appellants by the Maharaja as landlord and 
also as representing the public, for removal of obstruction on 
the village road was decreed by the lower Courts, On second 
appeal ; 
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Held [per az? AN and Meredith JJ]—that the English 
doctrine of special damage apply to cases ia India viz, (1) regar- 
ding strictly public rights and (2) involving invasion of special 
rights, under section gt but not to quasi-public rights such as 
enjoyed by the residents of a particular village and not by 
the whole public, that section 91 neither confers nor takes away 
any independent right to sue and does not override Order 1, 
tule 8, 


S C, 





Mukhan Singh v. Chandrika Prasad Singh. 


Bihar (Bengal) Tenancy Act (VILL of 1885), sections 155, 179— 
Parties, if can contract out of section 155—Lransfer of Property 
Ad (LV of 1882), section 104, if applicable. 


The plaintifi’s suit on foot of a permanent mokarari lease 
entitling them to cancel the leasa forthwith and make it khas or 
to re-settle it with others was partly decreed by trial Court but 
decreed in full in first and second appeals, Ono Letters Patent 
appeal ; 

Held [per Harries C. J. and Fazl Ali J, |—that the parties 
to a permanent mukrari lease cannot be prevented by sec- 
tion 179 to contract out of section 155 of the Tenancy Act 
but section 114 of Transfer of Property Act can not bə invoked 
by lessze to a case governed by the said section 155 for resisting 
forfeiture. 


Ss. C, 7 





Rajendra Narayan v. Hargobind Choudhury. 


Raiyati settlement of a part of joint property under sole posses- 
sion of one co-sharer, binding on other ¢o-sharers—L states 
Partition Act (Bengal Act V of 1897), section 99, if eee 
Settlement, tf encumbrance. 


The tenant under one cosharer then in sole possession of a 
part of joint property under amicable arrangement was sued for 
ejectment by another co-sharer receiving it ‘after partition. The 
suit was dismissed by lower courts as the tenant had become an 
occupancy raiyat, On second appeal ; 
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Held [ per Agarwala and Meredith JJ. J--that the tenant 
acquired occupancy right under sections 20,21 of Tenancy Act 
and could net be ejected under section 99 of the Estates Par- 
tition Act as it was not an “encumbrance” and that a co-sharer 
landlord having been allotted lands subject to such a tenancy 
can only eject the tenant after the collectorate partition is set 
aside. 

S. C. 





Jagarnath Lall v. The Land Acquisition 
Deputy Collector, Patna. 


Land Acquisition Act (1 of 1894), section 18—Collector, if a“ Court” 
subordinate to High Court, 

On Collector’s refusal to refer an award to Civil Court, the High 
Court was moved in revision. It was referred to Division Bench 
which referred it to a larger Bench. 

Held [per Harries C. Ja, Dhavle and Manohar Lali JJ. Jem 
that though the Collector making or refusing reference under 
section 18 (1) may be acting judicially or asa Court yet it does 
not become a Court subordinate to High Court subject to revi- 
sion by it. 

Ss. C, 


REVIEWS. < 


Professional Conduct and Advocacy by K. V. Krishna- 
swami Aiyar B. A. B. Lẹ, Advocate, High Court, Madras, published 
by the Madras Bar Council, 1940. 

This small book is a collection of the lectures which the 
learned author delivered atthe request of Madras Bar Council 
to the apprentices-at-law of that Province. The book is useful 
not only to the intending entrants to the legal profession for whom 
it has primarily been meant but also to the actual practitioners 
who are already in the profession. The book holds out a high 
standard of professional ethics which every member of the bar 
ought to set before himself for successfully discharging the duties 
of his avyocation. The learned author rightly considers the 
profession of law to bea great mission of life, in as much as its 
sole object is to secure justice for the wronged and the oppressed. 
To him, the profession is a pre-eminent necessity for the well- 
being of the society, He vindicates the profession against 
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sinister charges that have from time to time been levelled against 
it asa fomentor of disputes and dissensions between man and map. 
He also repels the insinuation that the profession of law is nothing 
but a system of intellectual prostitution for the gain of base lucre, 
The learned author has endeavoured to impress on his readers that 
the responsibilities of a lawyer are immensely great and that for 
a satisfactory discharge of his duties, every legal practitioner has 
to equip his mind in a number of ways. He should bea learned 
man inthe true sense of the term and should always keep well- 
illuminated all the seven lamps of advocacy mentioned by Abbot 
Perry J. in his admirable book on the subject. With these lofty 
ideas in the background of his mind, the learned author proceeds 
to discuss the various details of professional conduct and 
‘advocacy, which every lawyer must punctilously attend to in 
order to achieve success in his profession. A lawyer has duties 
to discharge towards the Court, his colleagues in the profession 
as also to his clients, and the learned author has cevoted separate 
chapters on all of them. He has given his advice asto howa 
lawyer should entertain his clients and receive instructions from 
them, how he should prepare his cases and draw up the pleadings, 
examine and cross-examine witnesses and present his case before 
the Court. He has alto given a detailed account of the indis- 
pensable virtues without which no practitioner can expect to have 
a successful career, Absolute earnestness and honesty of pur- 
pose, infinite capacity for taking pains, systematic study, wide 
range of knowledge have been mentioned as some of the essential 
pre-requisites for professional successe The learned author is 
an erudite scholar with considerable experience in practical legal 
work and isa profound thinker, ard is therefore in a position 
to offer his advice with a certain amount of authority, and yet 
he has not exclusively drawn on his own personal wisdom but 
sought to strengthen his views by reference to the opinions of 
great writers. He has presented his lectures in a trenchant 
style without indulging in any literary embellishment or. verbosity 
of expressions. The whole thing is an extremely interesting 
reading and we have no doubt that a perusal of it will yield a 
multifold return, 


Essay on the Law of Inheritance by Ram Chandra Govind 
Paranjpe, B.A. LL, Be Pleader of Murtizapur, (Berar) published by 
the Government of Baroda, 1939, price Rs, 2-15-0, 

This is a prize essay snbmitted in response to an announcement 
made by the Government of Baroda to award a prize of Rs, roco 


* 
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for the best essay on the law of inheritance written on an historical 
and comparative basis. The very fact that the essay stood the 
scrutiny of a learned body of ¢xaminers and obtained the prize is 
an unmistaken proof of its merit. The learned writer has examined 
the legal systems and social institutions of various peoples and 
given an account of the basic ideas which gave rise to the law of 
inheritance among them. He has shown that in evolving a system of 
succession, the human mind has, more or less, everywhere pro- 
ceeded on the same considerations of love and affection and on 
grounds of expediency and public policy. Un some instances, as in 
the case of Dayabhaga system, the religious conceptions have come 
to exert some irfluence on the law. Conditions of life, social habits 
and necessities are also some of the important factors that have 
materially contributed to its development in certain systems. ‘The 
learned author has considered all these sources of the law ‘in all 
their relevant aspects with great astuteness and has given his readers 
the benefit of his researches and deep thinking. The long list of 
books which the learned writer has consulted in writing out his 
essay, as mentioned in his book, by itself will show what amount of 
pains he has taken over this thesis, The discourses display sound 
logic and clarity in presentation at every step. Tne whole law of 
succession has been explained with reference to the basic theories 
underlying the same. The learned writer has fully explained why 
the principle of propinquity and sex-differenciation plays such a 
prominent part in the law of inheritance. The theory of right by 
birth recognised by the Mitakshara Law has been putin a nice 
contrast with the Dayabhaga system under which the father is more 
or less an autocrat, The learned author has shown that the theory 
of right by birth or the rule of survivorship is a great check against 
the extravagance of an improvident father or the ruinous effects of 
his prcfligacy. On the other hand, the despotic powers of a father, 
as under the Dayabhaga law, act as a great safeguard against lack of 
family discipline or as a good preventive for disruption of the family 
or of the insubordination of its junior members. The advantages 
disadvantages of the joint family system have likewise been discussed 
on a principle of absolute ratiocination. By pointing to the reasons 
of the law at every step, the learned author has helped both the 
understanding and the power of recollection of his readers. We are 
very much impressed with the mode of treatment adopted by the 
learned author and will regard his book as a valuable acquisition to 
our law library. 


Short 
title, 


Amend- 
ment of 
section 7 
of Bengal 
Act JA 
of 1939. 
= 








The Calcutta Law Journal. 





VOL. 71. CALCUTTA | ; | 129% 


NEW ENACTMENTS. 


BENGAL ACT IV OF 1940.* 


THE BENGAL FINANCE (AMENDMENT) ACT, 1940. 
[Passed by the Bengal Legislature.| . 


rAssent of the Governor was first published in the Calcutta 
Gazette of the 11th April, 1940. ] 


An Act to amend the Bengal Finance Act, 1030. 


WHEREAS itis expedient to amend section 7 of the Bengal 
Finance Act, 1939, for the purpose and in the manner hereinafter 
appearing ; 


It is hereby enacted as follows :-—~ 


4. This Act may be called the Bengal Finance (Amendment) 
Act, 1940. 


2, In section 7 of the Bengal Finance Act, 1939, for the 
words “frame rules subject to the approval of the Provincial 
Legislature for” the word “‘prescribe” shall be substituted. 


Notes :—Under section 7 of Bengal Act IX of 1939, Govern- 
ment could make rules providing for exemption or remission of 
the tax subject to the approval of the Provincial Legislature. The 
present Act empowers the Government to make such rules without 
reference to the Legislature. 


*Published in the Calcutta Gazette, dated the 12th April, 1940, Part IH, p. 8. 
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BENGAL ACT V OF 1940.* 
THE BENGAL JUTE REGULATION ACT, 1940. 
[Passed by the Bengal Legislature.| 


[Assent of the Governor was first published in the Calcutta 
Gazette, Extraordinary of the 20th April, 1940.) 


An Act to provide tor the regulation of the growing of jute, and 
for that purpose to provide for the preparation of a record 
of the lands on which jute was grown in any year. 


WHEREAS it is expedient to provide for the regulation of the 
growing of jute, and for that purpose to provide for the prepara- 
tion of a record of the lands on which jute was grown in any 
year ; 


It is hereby enacted as follows :—= 


1. (z) This Act may be called the Bengal Jute Regulation 
Act, 1940. l 


(2) It extends to the whole of Bengal. 


2. In this Act, unless there is anyihing repugnant in the sub- 
ject or context, 

(z) “Collector” means the Collecter of the district and includes 
any servant of the Crown, other than a Police-officer, appointed 
by the Provincial Government to exercise all‘or any of the func- 
tions of the Collector under this Act; 

(2) “Committee” means a Union Jute Committee constituted 
under this Act ; 

(3) “Director of Land Records” means the petson appointed 
by the Provincial Government to be the Director of Land Records 
or to exercise all or any of the functions of the Director of Land 
Records under this Act, and includes every person who for the 
time being performs the duties of that office ; 

(4) “grow,” with its grammatical variations, when used in 
relation to jute, includes “sow” and the grammatical variations 
thereof, irrespective of whether the jute is harvested or not ; 

(5) “grower of jute” means any person who, either for his 
own consumption or for sale, and whether by himself or by mem- 
bers of his family or by hired labour or by adhiars or bargadars 
or bhagdars, grows jute in any year on any land ‘in his posses 
sion 3 


“Published in the Calcutta Gazette, Extraordinary, dated the 20th April, 
1940, Part Ip. 210, 
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(6) “jute” means the plant known botanically as belonging 
to the genus Corchorus, and includes all the species of that genus, 
whether known commonly as fat, osta, nalia or by any other 
name, and also means the plant known botanically as 4discus 
cannabinus and commonly as mesta ; 


(7) “land” includes any land covered with water at any time 
of the year ; 


(8) “licensee” means a person to whom there has been issued 
under section 10 a licence which is still in force ; 

(9) “notification” means a notification published in the Oficial 
Gazette ; 


(zo) “prescribed” means prescribed by rules made under 
this Act ; 


(rz) “recording officer” includes the Director of Land Records 
and any person appointed by him to perform allor any of the 
duties of a recording officer under this Act ; 

(z2) “rules” means rules made under this Act ; 

(z3) “Subdivisional Magistrate” means the Magistrate in 
charge of the subdivision of the district ; 


(74) “union” includes a local area or group of dwellings 


declared to bea village under the Village Chaukidari Act, 1870, 
a village or group of villages constituted as a union under the 
Bengal Local Self-Government Act of 1885, and a local area 
declared to be a union under the Bengal Village Self-Government 
Act, 1919 ; and 

(75) “union board” includes a panchayat appointed under the 
Village Chaukidari Act, 1870, a union committee constituted 
under the Bengal Local Self-Government Act of 1885, and a 
union board established under the Bengal Village Self-Government 
Act, 1919. 


3. (z) The Provincial Government may, by notification, 
direct that, for the whole of Bengal or for such part thereof as may 
for any special reason or purpose be specified in the notification, 
a record shall be prepared of alllands on which jute was grown 
by any grower of jute in such year as may be specified in the 
notification, and the Director of Land Records shall thereupon, 
inthe prescribed manner and form, cause sucha record to be 
prepared. 


(2) In ang notification under sub-section (z) the Provincial 
Government may further direct that, in any area specified in the 
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notification, any grower of jute, whose entire holding or any por- 
tion thereof of land in respect of which a record is to be prepared 
in such area comprises land on which no crop other than jute 
can be grown, may, within the period, in the manner and to the 
authority specified in sub-section (2) of section 4, apply to have 
the nature of such land entered in such record. 

(3) Inany notification under sub-section (Z) the Provincial 
Government may also direct that, in the area specified in the- 
notification, any grower of jute who did not grow jute in the year 
specified in the notification may within the period, in the manner, 
and to the authority specified in sub-section (2) of section 4, 
apply to have entered in the record any land in such area on 
which he or his predecessor in interest grew jute in any one of 
the three years immediately preceding the year specified in the 
notification, ' 

(4) For the purposes of preparing the record referred to in 
sub-section (T7), a recording officer, or any servant of the Crown 
authorized by the Collector by general or special order in this 
behalf, may enter upon, examine in such manner as he thinks fit, 


and make a survey of, any land on which he has reason to believe 


that jute was grown in the said year by any grower of jute and, 
subject to the rules, may- 

(a) publish, in the prescribed manner and form, a notice re- 
quiring any grower of jute and any other person whose attendance 
appears to him to be necessary, to attend before him at the time 
and place specified in the notice and to furnish such information 
as he may require or to produce any document specified in the 
notice, and 

(4) receive and record any information given, and examine any 
document produced, by any grower of jute. 

(5) After publication of a notice under sub-section (¢), every 
grower of jute and other person to whom such notice is directed 
shall, either personally or by an authorized agent, attend before 
the recording officer at the time and place specified in the notice 
and shall, as the case may be, furnish such information as the recor- 
ding officer may require Or produce such document as may be 
specified in the notice. ; 

Lixplanation.—Yor the purposes of this sub-section the expres- 
sion “authorized agent” means a person employed, with authority 
expressed or implied, to represent before a recording: officer a 
grower of jute or other person to whom a notice under sub-section 
(4) has been directed. 
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(6) No person shall be entitled to compensation for any 
damage done in good faith to any land or to any crop thereon in 
connection with any entry, examination or survey made under 
sub-section (¢). 

4, (7) The recording officer shall, in the manner prescribed, 
furnish free of cost to every grower of jute a copy of the entry 
standing against his name in the record prepared under section 3. 

. (2) Within such period, in such manner and to such authority 
as may be prescribed, any person may make an objection against 
the correctness of any entry in the record and any grower of jute 
referred to in sub-section (2) or sub-section (7) of section 3 may 
make the application referred to respectively in those sub-sections, 
and such objection and application shall, in the prescribed manner, 
be heard by such authority, whose decision thereon shall, for the 
purposes of this Act, be final, 

5. (z) When any objection or application made under sub- 
section (2) of section 4 is allowed, either wholly or in part, the 
recording officer shall, in the manner prescribed, correct the 
record accordingly and, after the disposal of all such objections 
and applications, shall, in the manner prescribed, authenticate the 
record so corrected, and the record so authenticated shall, in 
respect of the area for which it is prepared, be the final record 
of alllands on which jute was grownin that year by any grower 
of jute : | 

Provided that the Provincial Government may, in any year 
subsequent to that in respect of which the final record is prepared, 
direct that any correction so made in the final record in respect 
of an application made under sub-section (2) of section 4 
shall, in the prescribed manner, be examined and, if necessary, 
be revised. 

(2) The recording officer shall send the final record to the 
Union Jute Committee constituted under sub-section (Z) or sub- 
section (4) of section 6 for the local area to which the record 


‘relates, or to such servant of the Crown as may have been autho- 


rized under sub-section (5) or appointed under sub-section (7) 
of section6 to perform the functions of such Committee in such 
local area. 

6. (7) The Provincial Government shall, by notification, 
declare the local areas in which there shall be constituted Union 
Jute Committees, and thereupon the Collector shall, as soon as 
may be, cause -to be constituted such a Committee for each such 
local area within his jurisdiction. 
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(2) Each Committee shall consist of a Chairman and not 
more than six other members, of whom three shall be growers of 
jute within the area of the jurisdiction of the Committee. 

(3) The Chairman and other members of the Committee 
shall be appointed by the Collector or by such servant of the 
Crown other than a Police-officer as may, subject to the rules, 
be authorized by the Collector by general or special order in this 
behalf, - 
(4) The Committee shall be subject to the control and 
supervision of the Collector and of any servant of the Crown 
authorizcsd by the Collector by general or special order in this bshalf, 

(5) The Collector may, at any time and for reasons to be 
recorded by him in writing, dissolve a Committee, and may there- 
upon either cause a fresh Committee to be appointed or, may, 
subject to the rules, authorize any servant of the Crown other 
than a Police-officer to perform all or any of the functions of the 
Committee. ; 

(6) The Collector may, at any time and for reasons to be 
recorded by him in writing, cancel the appointment of the Chairman 
or any other member of the Committee, and shall thereupon cause 
to be appointed a fresh Chairman or a fresh member as the case 
may be. 

(7) Forany area in respect of which a Committee has not 
been constituted, the Provincial Government may, by notification, 
appoint any servant of the Crown other than a Police-officer to 
perform in such area all or any of such functions of a Committee 
as may be specified in the notification. 

(8) The procedure to be followed by, the quorum at a meeting 
of, and the manner of filling casual vacancies among members of a 
Committee shall be such as may be prescribed. 

(9) Subject to the provisions of sub-sections (5) and (6), the 
term of a Committee constituted under this section shall be two 
yeats from the date on which it is constituted. 

7. (z) The Provincial Government may, at any time and by 
notification, direct any person to submit, by such date as my be 
spc cified in the notification, a statement showing in the prescribed 
form the quantity of jute and manufactured jute products which 
was in the possession, or under the control, of such person on such 
date as mey be specified in the. notification. 

(2) Subject to the rules any servant of the Crown, other than 
a Police-officer, authorised by the Provincial Government by 
general or special order in this behalf may, within the local limits 
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for which he is so authorized and for carrying out the purposes of 
this section, 

(a) enter and remain in any premises in which he has reason to 
believe that there is jute or any jute product, 

(2) make such examination of such premises and of any 
record or register maintained therein and relating to jute or any 
jute product, and take on the spot or otherwise such evidence of 
any person, as he may deem necessary for carrying out the purposes 
of this section, and 


(c) require any person having custody of any such record or 
register to produce it ; 


e 
Provided that no person shall be required under this sub-section 


to answer any question or give any evidence tending to criminate 
himself, 


8. (z) The Provincial Government shall constitute an Advisory 
Board, which shall consist of—- 


(a) one member appointed by the Provincial Government to 
represent the Provincial Government, 


(4) four members appointed by the Provincial Government to 
represent respectively the manufacturers, pucca balers, Autcha balers 
and shippers of jute in Bengal, and 

(4) six members appointed by the Provincial Government to 
represent the growers of jute in Bengal, F 
and the Chairman of the Advisory Board shall be the member so 
appointed to represent the Provincial Government, 

(2) The term of office of, the procedure to be followed by, the 
quorum at a meeting of, and the manner of filling casual vacancies 
among, members of the Advisory Board shall be such as may be 
‘prescribed, 

(3) The duties of the Advisory Board shall be- 

(a) to advise the Provincial Government in respect of the 
matters referred to in section 9, and ` 

(6) to advise the Provincial Government in regard to any matter 
concerning the regulation of the growing of jute, which may be 
referred to it by the Provincial Government from time to time. 

(4) The Advisory Board shall have such powers to compel 
attendance of witnesses and production of documents as may be 
prescribed, ; 

9. The Provincial Government may, after constilting the 
Advisory Board constituted under section 8 and by notification, 
declare the proportion which the total area of land on which jute 
may be grown, in the whole of Bengal or in such part thereof 
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as may for any special reason or purpose be specified in the 
notification and in such year -as may be specified in the notifica- 
tiop, shall bear to the total recorded area of land on which jute 
was grown in that locality in such previous year or years as may be 


specified in the notification. . 
Allotment of areas, 10. (z) On the publication of a notification under sectior 
Wa a NG 9, every Committee constituted under sub-section (7) or sub-sectior 
of jute. (5) of section 6, and every servant of the Crown authorized under. 


sub-section (5) or appointed under sub-section (7) of that section 
to perform the functions of a Committee in this behalf, shall, in 
the prescribed manner and within the prescribed period, allot to 

®every grower Of jute whois within the jurisdiction of such Com- 
mittee or of such servant of the Crown, as the case may be, and is 
named in the final record relating to the previous year or years refer- 
red to in the said notification, or to the successor in interest of any 
such grower of jute, an area of land which bears, to the area of 
land entered in the said final record against the name either of 
such grower of jute or of his predecessor in interest, the same pro- 
portion as that declared by the said notification, and shall, after 
giving notice in such form and manner as may be prescribed, 
issue to each such grower of jute cr to his successor in interest, in 
such form as may be prescribed, a licence specifying the area ao 
aliotted and the land comprised within such area ; 

Provided that the area allotted to any person under this sub- 
section shall not be less than the area of such land of the holding 
of such person asis entered in the record as comprising land on 
which no crop other than jute can be grown. 

(2) When a notice is given under sub-section (z), any person 
to whom an allotment of area has been made under that sub« 
section, and who desires to grow jute on any land not entered 
against the name of himself or his predecessor in interest in the 
record relating to the previous year or years referred to in the 

: notification under section 9, may, in such manner as may be pres- 
cribed and together with a certified copy of the entry to such land 
in the finally published record of rights, apply to the Committee 
or to a servant of the Crown authorised under sub-section (5) or 
appointed under sub-section (7) of section 6 for permission to grow 
jute on the whole or such portion of such land as may be specified 
in the application; and the Committee or such servant of the 
Crown, if satisfied that permission should be granted, shall specify 
such land in the licence to be issued in conformity with the provi- 
sions of sub-section (z) : 
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Provided that the total area of land specified in the licence shall 
in no case exceed the total area of Jand allotted to the applicant 
under sub-section (7). 

(3) Every licence issued under sub-section (z) shall be issued 
in duplicate, shall bear the date of its issue and shall be signed 
and sealed in the prescribed manner, and the duplicate copy of 
every licence shall be retained by the Committee or person issuing 
the licence. 

(7) In any year in respect of which a declaration has been 
published under section 9, no grower of jute shall grow jute except 
in conformity with a licence issued under sub-section (Z). 


14, If for any reason a licensee is prevented from growing jute 
on any portion of the land specified in the licence, and desires to 
grow jute on any land not so specified, he may apply to the Collec- 
tor in writing, stating his reasons, and the Collector, if satisfied, 
may modify the licence accordingly : 


Provided that 


(f) the total area of land specified in the licence so modified 
shall in no case exceed the total area of land originally specified 
in the licence, and 

(ii) pending the disposal of an application under this section, 
no jute shall be grown on any land not originally specified in the 
licence, 


12. (z) A licensee or any person to whom a licence has been 
refused may, in such manner and on payment of such fee as may 
be prescribed, appeal to the Collector against an order made, or 
in respect of a licence issued or refused under section 10, on the 
ground that such order nas not been made or that such licence 
bas not issued or refused in accordance with the provisions of that 

section, and the decision of the Collector in respect of any such 
appeal shall be final. 


(2) An appeal under sub-section (7) shall be preferred within 
fifteen days of the date of the order or of the issue or refusal 
of the licence complained of, and pending the disposal of such 
appeal, no jute shall be grown on any land not originally specified 
in the licence, 


13. No allotment of area specified in any licence, and no 
order granting or refusing to grant or modifying a licence, shall be 
called in question in any Court or in any manner save as provided 
in this Act. 
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14, (zr) The Provincial Government may, by notification, 
direct that an examination shall be made of all lands on which jute 
was grown in any year by any grower of jute, and the Director of 
Land Records shall thereupon, in the prescribed manner and form, 
cause such an examination to be made. 

(2) The Director of Land Records or any person authorized 
by him by general or special order in this behalf, shall in the pres- 
cribed manner report to the Sub-divisional Magistrate every case 
in which jute has been grown in the said year on any land not so- 
specified in a licence issued under section to. 


(3) For the purpose of making the examination referred to in 
sub-section (z), the Director of Land Records and any person 
authorized by him by general or special order in this behalf may 
enter upon, examine in such manner as he thinks fit, and make a 
survey of, any land on which he has reason to believe that jute was 
grown in the said year, and may, subject to the rules, exercise all 
or any of the powers conferred upon a recording officer by sub- 
section (¢) of section 3. 

(4) No person shall be entitled to compensation for any damage 
done in good faith to any land or to any crop thereon in connection 
with any entry, examination or survey made under sub-section (3). 

15, Every person to whom a licence has been issued under 


_ section ro shall, on demand by the Director of Land Records or 


by the Collector or by any person authorized by the Director of 
Land Records or the Collector by general or special order in this 
behalf, produce such licence for inspection. 


16. Notwithstanding anything contained in any other law for 
tke time being in force— 


(r) whoever— 


(a) intertionally fails to comply with a notice published under 
clause (e) of sub-section (4) of section 3 or under sub-section (3) of 
section 14, or 


(6) intentionally makes any false statement with intent to 
Ceceive, or intentionally produces aby false document before a 
recording officer or a Committee or a servant of the Crown 
authorised under sub-section (5) or appointed under sub-section (7) 
of section 6 or a person making an examination under section 14 or 

(c) in any proceeding under this Act, falsely personates another 
and in such assumed character makes any statement or produces 
any document or fraudulently does any other act, or 


(2) without obtaining a licence in the prescribed form or in cons 
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travention of any of the provisions of a licence, grows jute on any 
area of land not specified in such licence in any year inrespect of 
which a declaration has been made by the Provincial Government 
under section Gg, or 


(e) voluntarily obstructs or prevents a recording officer, or any 
person authorized by the Director of Land Records under sub- 
‘section (37) cf section 14, or any servant of the Crown, from entering 
upon, examining or making a survey of, any land forthe purposes 
of this Act or from performing any of the duties imposed by this 
Act, or 


(7) abets any act punishable under this clause, 


Shall, on conviction, be punishable with imprisonment which may 
extend to six months or with fine which may extend to three 
hundred and fifty rupees, or with both; 


(2) no prosecution for an offence punishable under clause (7), 
shall be instituted except with the previous sanction of the Sub- 
divisional Magistrate and upon complaint by a recording officer or 
by a seryant of the Crown authorized by the Collector under sub- 
section (4) of section 3 or by a person authorised by the Director 
of Land Records under sub-section (7) of section 14 ; and 


(3) whoever intentionally fails to comply with a notification 
issued under sub-section (7) of section 7, or voluntarily obstructs or 
prevents any servant of the Crown authorized under sub-section (2) 
of that section from entering any premises in which there is jute or 
any jute product, or, having custody of any record or register main- 
tained in such premises and relating to jute or any jute product, 
refuses or, without sufficient cause, fails to produce such record 
or register on being so required by such servant of the Crown, 
shall, upon complaint by such servant of the Crown and on convic- 
tion, be punishable with imprisonment, which may extend to six 
months, or with fine which may extend to two hundred and fifty 
rupees, or with both. 


17, When any person has been convicted under sub-clause (d) 
of clause (7) of ` section 16, the Court may direct that the jute in 
respect of which the offence was committed shall be destroyed, 
and may further order that the cost of such destruction shall be 
recoverable from such person as if it were a fine. 

18. The Chairman and every other member of a Committee, 
a recording officer, and any person authorized by the Collector or 
the Director of Land Records for any of the purposes of this Act, 
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Shall be deemed to be a public servant within the meaning of 
section 21 of the Indian Penal Code, 1860, 


19. Proceedings under sections 3, 4,5, 10, 11, 12 and 14 
shall be deemed to be judicial proceedings within the meaning of 
section 228 of the Indian Penal Code, 1860; but notwithstanding 
anything contained in any other law, no prosecution for an offence 
punishable under that section in respect of any such proceedings 
shall be instituted except with the previous sanction of the Subdi- 
visional Magistrate. 

20, No suit, prosecution or legal proceeding shall, in respect 
of anything done or intended to be done in good faith under this 
Act or the rules, lie against any Chairman or other member of a 
Committee or any recording officer or any servant of the Crown or 
any persOn authorized by the Director of Land Records for any of 
the purposes of this Act. 


21. Subject to the control of the Provincial Government, the 
Director of Land Records may delegate to any person subordinate 
to him the exercise of all or any of the powers conferred, and 
the performance of all or any of the duties imposed, upon him by 
this Act or the rules. 


22, All fees payable under this Act shall be ANGEN and 
disposed of in the manner prescribed. 


23. (7) The Provincial Government may make rules for 


carrying out the purposes of this Act. 
(2) In particular, and without prejudice to the generality of 


the foregoing power, the Provincial Government may make rules - 


to provide for all or any of the following matters = 

(a) the appointment and duties of recording officers ; 

(2) the manner and form in which the record referred to in sub- 
section (z) of section 3 shall be prepared ; 


(c) the exercise of the powers conferred by clauses (a) and (4) 
of sub-section (¢) of section 3 ; 

(d) the manner of publication of the notice published under sub- 
section (g) of section 3, and the form of suc h notice ; 

(e) the manner of furnishing a copy of the entry in the record 
under sub-section (7) of. section 4 ; 

(J) the period allowed for the making of, and the manner of 
making, objections and applications under sub-section (2) of 
section 4 ; 

(g) the appointment of authorities to hear objections and 


VoL 71.) l NEW ENACTMENTS, 


applications under sub-section (2) of section 4, and the manner of 
hearing such objections and applications ; 


(Z) the manner of correcting and authenticating the record 
under section 5 and of examining and revising any correction made 
under that section ; 


(i) the constitution of a Committee and the appointment of the 
‘members and Chairman thereof ; 


(j) the procedure to be followed by, the quorum ata meéting 
of, and the manner of filling casual vacancies among, members of 
the Committee; ` i 


| (4) the exercise by the Collector of the powers conferred upon 
him by section 6 ; 


(2) the form of the statement referred to in abaan (7), 
and the exercise of the powers conferred by sub-section (2), of 
section 7 ; 


(m) the term of office of, the procedure to be followed by, the 
quorum at a meeting of, and the manner of filling casual vacancies 
among members of the Advisory Board constituted under section 
8; and the powers of -the Advisory Board to compel attendance of 
witnesses and production of documents ; 


(#) the publication of a notification under section 9 ; 


_ (0) tse manner of making an allotment under sub-section 
(2) of section-10, and the period within which such allotment shall 
be made ; 


(A) the manner of giving notice of, and the form and manner 
of issue of, a licence under sub-section (z) of section 10, and the 
manner of signing and sealing, such licence or a copy thereof ; 


(7) the manner of me an App DANO under sub-section (2) 
of section 10 ; 


(+) the manner of, and the fee payable for, preferring an appeal 
under section 12 ; 


Y 


' {s} the manner of making an examination under section 14, 
‘and the exercise of the powers” conferred by sub-section (3) of 
that section ; 

(7) the manner of reporting to the Subdivisional Magis- 
trate under sub-section (2) of section 14 and the form o! such 
report; and 


(u) the manner of sêndhon and ee of fees payable : 


under this Acti - 
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(3) In makiag any rale under this section the Provincial 
Goverament may direct that any person committing a breach 
thereof shall, on conviction by a Court, be punishable with 
fine, which may extend to fifty rupees, and where the breach 
is a continuing one, with a further fine which may extend to 
ten rupees for every day, after the first, during which the breach 
continued. 


Notest—The object of the present Act is to regulate the 
growing of jute, with a view to secure to the grower a fair and 
steady price by adjusting the supply of raw jute to the estimated 
world demand for jute and jute products in any given‘year. The 
following are the main provisions of the Act g=- 

(a) Preparation of record of lands on which jute was grown 
in any year. 

(4) Constitution of Union Jute committees consisting of a 
Chairman and not more than 6 members of whom three shall be 
growers of jute, whose duty would be to allot areas and issue 
licenses to the growers, 

(c) Government will have power to direct any person to 
submit a statement showing the quantity of jute and manufactured 
jute products in his possession or under his control. 

(2) Constitution of an Advisory Board consisting of eleven 
members to advise the Government in the matter of fixing the 
proportion which the total area on which jute may be grown, 
shall bear to the area on which jute was grown in any previous year 
and in regard to any other matter referred to it by Government. 


NOTES OF CASES. . 


Kastori Singh v. Pati Ram. 


Civil Procedure Code (Act V of 1908) Order 32 rule 7-—Minor, if 
bound by a compromise made after decree but before execution 
thereof without permission of Court. 


Pati Ram, the judgment debtor, entered into a compromise 
with the decree-holders Kastori and others including a minor 
without permission of the Court. The execution thereafter of 
the original decree, though objected to, was allowed by the lower 
courts but dismissed in second appeal. On appeal: 
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Held [ ger Thom C. J, and Ganganath J. |\—that Order 32 
tule 7 applies to such a compromise and that the minor is not 
bound by it. 

See Awadesh Prasad Missir ve widow of TZribent Prasad 
Missir (1). 

5 C: 
(1) (1939) I. L. R. 19 Pat. 343. 





Govind Das v. Indrawati. 


Civil Procedure Code ( Act V of 1908) section 109 (¢)—Substantial 
question of law in interlocutory orders, if sufficient for grant of 
leave to appeal to Privy Councih 


An interlocutory order was passed in a suit by the lower 
Court setting aside the two contradictory awards and super- 
seding the arbitration which had no provision under para 4 
Schedule II for difference of opinion. Revision of this order 
was refused by Full Bench, on reference, as no “case was 
decided’. Then Govind Das applied for leave to appeal to 
Privy Council. 


Held [fer Zgbal Ahmad and Ismail J7.|—that though section - 


109 (c) applies to interlocutory orders also, yet leave should not be 
granted even when substantial questions of law are involved if such 
leave unduly delays the substantive dispute between the parties 
and the order complained of does not prejudicially? affect the right 
of either party. 

S C 





Kutika Kuer v. Sridhar Misir. 


Civil Procedure Code (Act V of r908) Order qr rules tO, 27,19; 
Order 43 rule 1 (t)—Order rejecting appeal for failure to furnish 
security for costs ov an order rejecting the application for restora- 
tion thereof, is not appealable, 


The appellant, Kutika Kuer, did not appear on a date fixed 
to prove the sufficiency of security furnished by her and the Court 
rejected the appeal as also the subsequent application for restora- 
tion. On appeal s 

Held [per Zsmail 7.|—that no appeal lies against the aforesaid 
order rejecting the appeal, that as the date fixed was not for 
“hearing” of the appeal the said order was not one of dismissal for 
default under Order 41 rule 17 and the application thereafter being 
not under rule 19, the order for its dismissal is not appealable under 


LAH 


1939. 


we 
IL L. R. [1940] 
All IL 
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Nama jana? 


IL. R.[1940] 
All. 19, 
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LL. R. R. [1940] 
All. 26 F. B. 
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Order 43 rule 1 (t)and that an appeal thus rejected cannot be 
restored on subsequent deposit of security. 
S.C 





t 


Israr Husain v. District Magistrate, Basti. 


Criminal Procedure Code (Act V of 1898), section gọ9r=-Habeas 
Corpus—Zndian Extradition Act (XV of 1903) sections ai 
Jurisdiction of High Court. 


On the. application of Israr Husain who was arrested by the 


District Magistrate on a warrant issued by Political Agent of Bhopal 


aot 


under section 7 without conforming to rules framed under section 
22 of the Act ? 

Held [ger Mulla J.J—that the High Court cannot interfere as 
there is no formal defect in the warrant itself and that it has no 
jurisdiction to enquire whether the Political Agent followed the 
rules or not before issuing the warrant. 


S. C, 





Shibba Mal v. Gulab Rai. 


Partnership Ad (IX of 1932), section 60 (3) (a)——Form of decree 
and mode of accounting in a suit for dissolution of an unregistered 
partnership are same as in a registered one—Civil Procedure Code 
(Act V of 1908), Order 20 sule 15. 


A suit by Gulab, a partner, for dissolution of an unregistered 
partnership and for accounts was decreed which was upheld in 
second appeal, On Letters Patent appeal 


Held [per Thom GC. Ja, Allsop and Ganganath JT. J—that the 
form of decree and the manner of accounting are same in such 
suits of ‘both registered and unregistered firms, that under Order 
2o rule 15 of the Code a partner suing i for dissolution is 
entitled also to an order for accounts for which no separate suit is 
necessary, 


S Cs 
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—— II of 1899, Articles 30 (a) (viii), 30 (a) of Schedule I—A (as amended by 
Madras Stamp (Amendment) Act 
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——— XV of 1903, Sections 7, 22 142 
—— V of 1908, Section 21 a ais 45n 
——- V of 1903, Section 47 wae bee 73n 
——— V of 1908, Section 47, Order 21 rule 92 oe abe Son 
--— V of 1908, Section 48 bas ts On 
~——— V of 1908, Section 48 eas ga 662 
~—- V of 1908, Section Co (1) (c) “és 65n 
mmm V of 1908, Section 73, Order 21 rule 55 : i 6n 
-—-— V of 1908, Section 91, Order 1 rule 8 122n 
-—— V of 1908, Section r09 (c) eis 141# 
V of 1908, Section 115 i 1247 
——+ V of 1908, Section 151, Order 41, rule 19, Order 47, rule .. sas 122” 
——= V of 1908, Order 20 rule 15 fez 142n 
~—— V of 1908, Order 20 rule 17 eee oe 123n 
———~ V of 1908, Order 21 rule 16 1017 
—-— V of 1908, Order 21 rules 60, 61, 6% ysn 
-— V of 1908, Order 21, rule 89 ån 
—— V of 1908, Order 21 rule go A 72n 
—— V of 1908, Order 21 rule go (1) Proviso (1) (2) AN Sr 
-— V of 1908, Order 23 rule 1, Order 4: rule 22 ine 27n 
-= V of 1908, Order 23 rule 3 io vr 97n 
-——= V of 1908, Order 32 rule 3 (5) sve ses 93x 
=a V of 1908, Order 32 rule 7 1407 
-— V of 1908, Order 41 rules 10, 17, 19, Order 43 rule 1 (t) 14in 
ma V of 1908, Order 45, rule 7 40r 
~—— V of 1608, Order 45, rules 7 (1), 17 IŻIN 


——— V of 1908, Order 45, rule 7, Section 112 (1) (b) ee ies 64n 
----- V of 1908, Order 45, rule 13 (2) (d) 


69 
— IX of 1908, Section 4 1217 
-~-— IX of 1908, Section 14, Schedule I, Article 83 be 8n 


--— IX of 1908, Sections 14, 15 Schedule J, Articles 120, 144 ee 207 
-— [X of 1908, Sections 15, 29 (2) PA sas 66n 
—— [IX of 1908, Section 19 
—-—- IX of 1908, Section 19 
samana [X of 1908, Sections 19, 20, 21 
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Act IX of 1908, Section 20 

——— IX of 1908, Sections 20, 21 (2) 
— IX of 1908, Schedule I, Article 61 
— IX of 1908, Schedule I, Article 75 
— IX of 1908, Schedule I, Article 116 
-—— [X of 1908, Schedule I, Article 117 
-——~ IX of 1908, Schedule |, Article 182 (4) asia ae 
— IX of 1908, Schedule J, Article 182 (5) ae ak 
—— IX of 1908, Schedule I, Article 183 Ses ie 
— XVI of 1903, Sections 17 clauses (1) (b), 2 (v), 49 

~-—— XVI of 1908, Sections 17, 28, 29 ses jas 
—— IX of 1610, Sections 2 (n}, 26 (5), 44 (b) ER iai 
-—— IX of 1970, Sections 12, 13, 18, 19 

— IV of 1912, Section 65 (2) wen qe a 
— VII of 1913, Section 235 | sxe isn 
— VIII of 1914, Sections 11 (2) (h) (i), 16 

——— X of 1918, SeckKon 3 


m=- XI] of 1922, Sectlons 3, 4 (3-vil) ss <a 
— Al of 1922, Sections 9, 10, (2) (vi) kh sai 
~-=- XI of 1922, Sections 9, 34, 35 se eee 
— XI of 1922, Section 10 > ok sas 
~~~ XI of 1922, Sections 33, 66 (2) a re 
—— XI of 1922, Section 66 (3) ou KEN 
— XXXIX of 1925, Section 305 a ine 
—— XXXIX of 1925, Sections 332, 335 aa pu 
— XXI of 1926, Section 4 win at oe 
~——~ XXXVIII of 1926, Sections 10 (1), 12 (3) ws ies 
— IX of 1932, Sections 4, 6, 69 ag ia 
— IX Of 1932, Section 69 (2) she ee 
—— IX cf 1932, Sections 69 (2), 74 ee an 
m IX of 1932, Section 69 (3) (a) ees is 
~~~ V B. C. of 1897, Section 99 P ska 
26 Geo. Y. Chap. II, Sections 109, 226, Schedule VII se ick 
22 and 23 Geo. V. Chap. 37, Section 63 TF re 
16 & 17 Geo. Y. Chap. 40 one s 
1 Ed, VIH & 1 Geo. Yi, Chap. 57 ses ii 


Adoption by Brahmin of his daughter's son—Datta Homam, if necessary ... 
Adverse possession, if affected by attachment against owner—Civil Pro- 


cedure Code, Order 21 rules 60, 61, 63 a we S 


Advocate struck off the rolls for misappropriation, if can be reinstated 

—— struck off the rolls for professional misconduct, if can be reins- 
tated sas 

Agreement by solicitor to defend client’s appeal for less sum but claiming 
full costs on success, if valid sisi aes 

to abide by referee’s state ment-——Party, if can resile from it .., 

Appeal, memo of, filing of, on the last day of limitation with deficit court-fee 
—Advocate jes TE 
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Attachment of mortgagor’s interest, if creates any interest in or charge upon 


attached property a. 
Bengal, Agra and Assam Civil Courts Act, Section Crt Fees Act, 
Sections 7 (iv) (f), 11 —Suits Valuation Act, Section 8—Forum 7 


Bengal Tenancy Act, Sections 102 (ii) (gz), 163B—Entry in Fard-at- aski 
of payment of rent only if the landlord keeps the land irrigated—Pre- 
sumption of correctness ET 

Bihar (Bengal) Tenancy Act, Sections 65, 167—Purchaser in execution of 
rent decree has a prior charge and does not lose his priority by not 
annulling or redeeming the mortgage 

-——, Sections 86 (6), 167—Landlord sangka in 

rent decree, if toannul incun.brance—Sections 26 B, 26 N, if protect a 

mortgagee 








mg 


, Sections .153, 158—Mafi on condition of 

rendering services as Jeth raiyat—Holding, if a service tenure bas 

--, Sections 155, 179—Parties, if can contract 
out of Section 155—Transfer of Property Act, Section 114 ... : 

Civil Procedure Code, Section 9—Right to lead a horse to the temple on a 

festival day—Suit of a civil nature as 7 

—, Section 21—Joinder of causes of action, one within 





> = 


ee 





and other without territorial jurisdiction—Section not invoked in first 
appeal, if can be raised in second appeal on orcs 
, Section 47—Suit by transferee from the Original 
purchaser for recovery of possession of the property from persons in 
possession, if barred ou seis 
, Section 47, Order 21, rule 92—Suit for recovery of 
property not mortgaged but sold in execution without objection by judg- 





ment-debtor, if lies a oe 
amana —, Section 48—‘“‘Decree sought to be cesar ” mean- 

ing of—Limitation Act, Schedule I, Article 182 (4) ; 
, Section 48 is controlled by section 15 of Limitation 
Act as She 
, Section 60 (1) (c), objection by father under, dismis- 
sed for default—Subsequent suit by minor sons alleging joint ancestral 
property challenging sale, if barred 














, Section 73, Order 21, rule §5—Money deposited for 
satisfaction of a praticular decree, if an ‘asset’ a cas 


—-—-_—-, Section 91, Order 1, rule 8—English doctrine of 





a 


special damage, if applicable to India 





_—_—__—___--__—, Section 109 (c)—Substantial question of law in 
interlocutory orders, if sufficient for grant of leave to appeal to Privy 
Council psi 

— ——, Section 151, Order 41, rule 19, Order 47, rule 1— 
Application for restoration of appeal dismissed for default of filing 
appellant's list in tims—Rule 23, Chap. IX, Part II of High Court 


Rules Les ‘ea 
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Civil Procedure Code, Order 32> rule 17—Preliminary decree, if can in- 
clude subsequent damages me ; 

—, Order 21 rule 16—Sons of a deceased Hindu dé 

holder, if decree-holders 

, Order 2: rule 89—Full decretal amount dangan 
Without application—Sale, if can be set-aside Sa ih 

SA rns i der 21 rule go—‘Pe:son whose interest is affected 
by sale’, meaning of f ne ae 

, Order 21 rule go (1), Proviso (1) (b)-——Deposit of 





nd ae 











fe nagan 





security, if to be made within 30 days Ses ae 
ae a Order 23 rule 1, Order 41 rule 22—Respondent 
obtaining rights under appeal—Appeal, if can be withdrawn iis 
a m , Order 23 rule 3—Power of Court recording com- 
promise—Lawful 





Aiii mana rani 





—— tm maranana 





; Order 32 rule 3 (5)—Decree against major deseribed 

as minor sas n 

ey Order 41 rules 10, 17, 19, Order 43 rule 1 (b)— 
Order rejecting appeal for failure to furnish security for costs Or an 
order rejecting an application for restoration thereof 

we oe en  —— , Order 45 rule 7, Section 112 (1) (b)—Privy Council 
Rules 1920, Rule 9—Power to extend time beyond statutory period for 
security and deposit aa 








<n oe Order 45 rule 7—Payment of costs from security 
deposit T 
mee ar ee Order 45 rules 7 (1), 17—High Court, if can extend 
time of deposit—Rule 9 of Order in Council a ie 





——, Order 45 rule 13 (2) (d)—Appeal pending in Privy 
Council from a preliminary decree—High Court, if can grant stay of 
execution of final decree not appealed from sue 

Confession in petition of surrender to Magistrate, if admissible—Evidence 
Act, Section 21— “Special jaw” —Penal Code, Section 41—Criminal Pro- 
cedure Code, Section 4 Sess sai 

Contempt of Court—Comment on proceedings ‘known to be imminent Si 





Ee aman a man 


Costs—Suit against two defendants dismissed with costs—Plaintiff, if to pay 


double set vis ius 
Court-fee payable in appeal by landlord against decree granting compen- 
sation to tenant ; nee See 


Court Fees Act, section 7, clauses (v) (x) (c)—Suit by lessee for specific 
performance, possession end mesne profits ms iie 
-——, section 7(iii), (iv) (c) and {(v}—Partition suit, court-fee 














payable in ves ave 
. —-, section 7 (iv-a) and (v)—Suit for cancellation of docu- 
ment—Basis of calculation see TE 
| a a te nt ee , schedule II, article 17(1)—Civil_ Procedure Code, order 21, 
rule 63, suit under, praying injunction—Amount of  court-fee 
payable 


Creditor’s right against executor borrowing for obtaining sbi a 
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Criminal Procedure Code, sections 133, 139A—Indian Penal Code, 

section 12—Publie right—Right of cultivators to irrigate gê 
meem Section 145, if applicable to dispute about 
possession Of minerals 


ae. 














can assert possession unlawfully retained or obtained 

——— -n section 447—-Court, if can cancel angsa) 

bail—Accused found tampering with witnesses ee 

same e SECTION 476B—A ppeal to High -Court aiaei 

complaint by a Civil Court, if to be filed ın the criminal side 

, section 491—Habeas corpus—Indian Extradi- 
tion Act, sections 7, 22—Jurisdiction of High Court 4 

Decree against minor, if to be set aside—Gross negligence of guardian-ad- 
litem-—No fraud or collusion sa 

Divorce—Admissibility of admission by wife of illegitimacy of child and of 
evidence of non-access by husband—Divorce Act, section 7 ... 








a oa 














Effect of subsequent unchastity of wife sas 293 
Easement, enjoyed for statutory period, if proof of conscious assertion 
necessary - sis 


Electricity Act, sections 12, 13, 18, 19—Licensee’s powers and duties— 
Infringement of rights of others y 

Equity of redemption, if revived—Equity of redemption nha by 
mortgagee sas T 

Estoppel—Sale by Court of property beyond jurisdiction—Judgment-debtor 
not objecting confirmation of sale—Purchaser of some property ata sale 


by a proper Court in execution of a different decree ka si 
Evidence Act, section <7—Incompletely recorded statement of accused, if 
admissible 


an -————__—-—, section 32(1)—Uncorroborated dying EN if sufficient 


for conviction Ses sis 
, section 68—~‘* Attestation ” in mortgage decd not proved— 


Deed, if admissible tọ prove acknowledgment of earlier mortgage 








in it vr Jee 

, sections 92(1), 93—Pro-note—Oral evidence, if admissible— 

Specific Relief Act, section 31—Usurious Loans Act, section 3 ies 
Foreign judgment, if binding ina suit relating to immovable property in 
British India gis ae 


Government of India Act, 1935, sections 100, 226, schedule VII-~Central 
and Provincial Lists, Items 54, 55, 42—-High Court, if can hear suit con- 


cerning revenue ox 
Hindu Law-—Adopted married man, if has right to give his ETEN son in 


adoption 





Impartible estate—lllegitimate sons of a Sudra, if his Purusha 
- Santati Ses i 
Mitakshara-—Succession.to Stridhan of a maiden ... Pi 

Money advanced to father in pursuance of an agreement to 
execute a mortgage later, if an antecedent debt kan an 





TO 





a and 


= = sections 145, 423, 439-—Party ean i ; 
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Hindu Law—Mortgage-debt in suit valid only up to that part of it contracted 
for legal necessity T pan 





Patilki watan—After-born legitimate son, if has preferential 
claim than the adcpted son for succession to impartible property 
Personal decree against father as surety for a debt payable by 





a third party, if binding on son’s share in the joint family property 
Share of minor co-parcener, if liable to decrease by subsequent 
birth of a member 





——— Subsequently adopted son, if can impeach the previous 
alienations wes 
——_-——--—- Widowed daughter-in-law, if has right of maintenance against 
donee or devisee of her father-in-law oe m 
Widow's maintenance, if payable irom a share or the entire 
property after partition sais ; 
Income Tax Act, sections 2(1) aa 4—Selami, if taxable 7 
, sections 3, 4 (3-vii)—Damages for wrongful detention of 
movable pioperty dus yak 











-—— ——---——-, sections 9, 34, 35—Completed assessment, if can be re- 
opened = se 

-— ——.————-, section 10—Partnership between two ee ikan Act, 
section 239 ss s 

——, section 33—Order dismissing assessee’s application for 

revision, if a prejudicial order under section 66(2) 

, section 66(3)—Cost of application, who to pay : 

Indian and Colonial Divorce Jurisdiction Act, 1926 —Matrimonial 
Causes Act, 1937—Refusal to join husband in India and to resume 
marital relations, if descretion 

Indian Bar Councils Act, sections 12(3), 10(1)—-Agreement by nea to 
receive as his fees a share of profits of litigation ee ih 

Indian Companies Act, section 235—Indian Succession Act, section ne 
Heirs, if ‘* executors or administrators ” and misfeasanse proceedings, if 
“ special proceeding ” ts 

Indian Easements Acct, sections 8, 13, 15, 18—Tenant, if can acquire pres- 
l criptive right against other land of landlord 
, sections 13, 24, 25, 27—Right of eee to frst 


— ee 





— 








-s vea 





floor TA o 

Indian Electricity Act, sections 2(n), 44(b), 26(5)—Indian Electricity Rules. 
1937, Rules 3:, 122(a)—Removal of meter to a different position, if an 
offence 

indian Income Tax Act, sections 9, 10(2) (vi)—Assessee have doei: its 
business and let out its premises, furniture etc., if entitled to deprecia- 
tion thereon 

Indian Limitation Act, schedule I, article 183 ENE E för 
execution of an assigned decree filed more than 12 years after date of 
decree i 

Indian Motor Vehicles Act, sections 11(2) (h) (1), TE E  bus—Breach 
of District Magistrate’s order 
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indian Partnership Act, sections 4, é, 69—Joint venture without agency, 
if a partnership 


ce 








Saeed 





» section 69(2)—Suit by unregistzred firm sub- 
sequently registered sia sd 
sn ne ee aman , sections 69(2), 74—-Suit by unregistered firm to 
enforce rights accrued before the Act 
Injunction restraining the erection of a mosque ina Hindu locality, if ba 
Insurance policy—Assignment, if constitutes present transfer... “ig 
Land Acquisition Act, section 18—Collector, if a Court Subordinate to 
High Court—Civil Procedure Code, section 115 ics NA 
Legal Practitioners (Fees) Act, section 4—-Each of several pleaders 
engaged by party, if entitled to full fee assessed cm 
Legal Practitioners Act, section 13, false malicious prosecution under— 
Suit for damages, if lies Ao x se 
-~—--——-—~, sections 13, 14—Charges of professional mis- 
conduct—Clear proof and not inference from suspic; 'Oon-—Enguiry, how 
made 





amen, sections 13, ange: accepting loan from 
client 


#9. 


Limitation Act, section 4— General Clauses Act, section 16—High Court, 
if closed for making deposits of costs during long vacaticn sen 

nnn, Section 14, schedule I, article 83—‘Defect of a lise 
nature’, meaning of—Satisfaction under one decree set aside by another 
decree, if fresh cause of action i 


CE m arana 





» sections 14, 15, schedule I, articles 120, 144—Adverse 
possession 


eee! 





——-~—-——, section 19—‘Signed”, meaning of ee 
a, section 19—Payment “ in respect to” or “relating to?” 
a promissory note, if acknowledgment 


se 


her 


; sections 19, 20, 21—De facto guardian, if a ‘lawful 


ee adi 








guardian’ 


~~, seclion 20—-Acknowledgment by one son of the deceased 


executant of pro-note, if binding against another son converted to’! 


Islam a 


s sections 29, 21(2)—Part payment by one ani debtor, 
effect of—™ Joint contractors ”’ 


a r a 





e. 





; schedule L article 75—Suit on simple E er boad t to 
recover unpaid instalments sas 
, schedule I, article 117—Suit on a foreign aes barred 
under foreign law but not under Indian law, if lie : see 
ae ———-—-, schedule J, article 182(5)—Final ee oe returned 
for amendment is at 
Lunacy Act, section 65{2)—‘Unsound mind’—Manager, when to be 
appointed 
Mahomedan Law—Agreement with de facto guardian to branes litigation 
on receiving share of profits thereof, if void ad initio—Minors, 
liability of 





Bes ane 


* i a 
PAGE, 


agn 
17 
93n 
76n 
73h 7 
12472 


An 


47n 


gan 
947 


1212 


Sn 


29» 
95n 


46n 


69r 


69r 


48n 


7n 
44n 
10172 


63n 


100n 


Marriag2, dissolution of —Conversion of Mahomedan wife to Christianity ... 
Minor, decree against, if to be set aside—Gross negligence of guardian-ad- 
litem—No fraud or collusion sas 
—_——-, if bound by a compromise made after decree but before execution 
thereof without permission of Court sis 
Mortgage by conditional sale—Tran sfer of Property Act, section n 68(1) (c)— 
Personal covenant as ‘a 
Negotiable Instruments Act, sections 8, 14, 15, 43, 48—~Transferee for 
consideration of a pro-note without endorsement, if a “holder” ih 
Order in Council, 1920, rule 9, if applicable to Federal Court appeals— 
Federal Court Rules order 9, rule 1—Governn.ent of India (Adaptation 
of Indian Laws) order, 1937—-Government of India Act, 1932, 
section 205 . sla 
Partnership Act, section 69(3) (a)—-Form of decree—Mode ot Wa in 
a suit for dissolution of an ynregistered partnership—Civil Procedure 


Code, Order 20, rule 15 i NG 
Penal Code, section 406—Misappropriation during fits of insanity, if 
criminal cas is 
Provincial Insolvency Act, sections 4, 23, 54, 75—Second appeal, if lies 


against appellate order annulling sale dui 65 
Raiy ati settlement of a part of joint property under sole possession of one 
co-sharer, binding on other co-sharers—Estates Partition Act, section 99, 
if applicable—Settlement, if encumbrance ih ga 
Registration Act, sections 17, cla1.ses (1). (b), 2(v), 49—Proviso to section 49, 
if retrospective—Transfer of Property Act, sections 10, 15~-Unregistered 
deed; if admissible to prove agreement to sell ‘ 
, sections 17, 28, 29——Mortgage bond Gun eni regis- 





tered—Limitaticn Act, sched_Je |, article 116 ess ie 
Riparian right, if a mere easement—Natural right ai WÉ 
Sale by Co-rt of property beyond j.risdiction is nullity ve 


She paiti right, it folluws the line of inheritance of founder—Management 
and control of the endowed property besides the right to worship the 
deity - joy bas 

Solicitor’s lien for costs —English common law, if applicable ... aly 

Son’s liability, if personal—Hindu Law a bee 

Specific Relief Act, section 42—Injunction claimed but not payal for in 
plaint—Suit, if lies 

Stamp Act, Articles 30(a)(vili), 30la) of schedule I—A (as aa by Madeas 
Stamp (Amendment) Act—Proper stamp in lease for an indefinite 
period r vee 

, section 36—Document ‘‘ admitted in evidence ” without any 

objection as to insufficiency of stamp, cannot be rejected on subsequent 


a Nan 





objection ` 
Stridhan of a widow mamei in unapproved form, succession to . ae 
Succession Act, sections 332, 335- Mortgage by executor in his capacity as 
residuary legatee but subsequently renouncing executorship without pro- 
bate, if valid os sia ne 
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Surety bond, liability under, in an appeal, if extends to Letters Patent 
Appeal 

Transfer of Property Act, section 8—‘Appurtenances’ — Residential joias 
in zemindari mortgaged by co-sharer together with Abadi rights not 
effected unless expressly included 

e ema aaa mn een a SECTION 10-—~Partitian Sita Reesiuta restraint 
on alienation vaid 








usufructuary mortgage, if tangible immovable property 
, section 53A, if retrospective 








A I mee 





Wall, party, erected over joint wall, if joint 

Will—Hindu testator devising properties first to daughter ani ia to 
daughter's sons subject to payment of annuity to grand-daughters— 
Nature of estate taken 
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——-—~, sections 53A, £4—Equity of redempticn of . 
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blances are of such a nature as to be calculated to mislead an unwary purchaser : 
Emperor va Tapidas Durlabhdas (1) and Hecla Foundry Company and others V, 
Walker Hunter & Co, (2) referred to. 

The mere fact that labels more or less similar to that of the complainant are 
used by others for the purpose of marking packets of Biris which are not the 
manufacture of the complainant is no answer to the charge made against the 
petitioners (accused). 

When an accused has been convicted on the main charge under section 486 
of the Indian Penal Code, a further prosecution for abetment under section 
109 of the Indian Penal Code is unwarranted. 

Application for Revision under section 435 and 439 of the Code 
of Criminal Procedure. 

The material facts will appear from the judgment, 

Messrs. Carden Noad, Hiralal Ganguly and Sudhir Chandra 
Chowdhury for the Petit ioners, 

Messrs. N. K- Basu, Probodkh Chandra Chatterjee and Bires- 
war Chatterjee for the Opposite Party. - 

The judgments of the Court were as follows: 


Criminal Revision 4 of 1940. 


_ Khundkar, J. t—Thisisa Rule calling upon the Chief Presi- 
dency Magistrate of Calcutta and the complainant opposite party to 
show cause why the convictions and sentences passed on the peti- 
tioners should not be set aside. 

The petitioners have been convicted of an offence under section 
485 of the Indian Penal Code: The case forthe prosecution was 
that they were selling in the market packets of “Biris to which 
were attached two labels which dre counterfeits of -labéls. employed 
as a distinctive mark of; ‘iris. of which We complainant was the 
manufacturer. a OF 


~ 
wf 


In support of the Rule, it has been _ argued by | Mr. Carden 
Noad firstly, that the labels which ° are associated , with the goods 
of the complainant are not trade marks, Now, the definition vf 
a trade mark as contained in section 478 of the Indian Penal Code 
is in the following terms : 


“A mark used for denoting that goods are the manufacture 
or merchandise of particular person is called a trade mark.” 


Upon the evidence in the case and the learned Magistrate's 
findings, the complainant has been using his labels from the year 
1933 and these labels have come to be associated in the market 
with his goods, The labels of the complainant are therefore 
undoubtedly a trade mark. 


(1) (1907) 9 Bom. L. R. 732 (2) (1898) 14 App. Cas, 5506 


“shat 
~" 
-t3 


Vou, 71.) HIGH COURT. 491 


Act can be construed as having such -effect [New Brunswick : CIE 
Railway Co. v, British & French Trust Corporation (1)} In the 1940. 
present instance the language of section 3 of the amending Nur Ahmed 
Act leaves-no doubt on this point. The amending Act was v. 

: : ; Rasik Chandra 
intended clearly to have retrospective effect and to aflect pending Mohajan 
suits. M 


The appeal therefore succeeds on both points and must be 
allowed. The dectee of the lower Appellate Court is set aside ; 
but in the special circumstances of the case, each party will bear 
its own costs throughout. Leave to appeal under section 15 of the 
Letters Patent is refused. 


P, R Appeal allowed, 
(1) [1939] A. C. 1 (33). 
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” Before Mr, Justice “A. G. R. Henderson and Mr, Jastin Cinna: 
N. A. Khundkar —— 
1940. 
SRI NARAYAN AND ANOTHER ; 
February, 28, 29. 
V. apia 


MOHAMMAD ABU SALEHs — 


Trade mark, counterfeit of—Indian Penal Code (Act XLV. of 1860), Sections 
169, 486 — Questions for consideration in counterfeit trade marks-—~Convic- 
tion under main charge ~ Further conviction for abetment, if warranted. 


Labels associated with the goods of a person in the market and used by 
Him fora period of about six years would be ‘trade mark’ within the meaning 
of section 478 of the Indian Penal Code, 

It is not necessary for the purposes of section 486 of the Indian Penal Code 
that the mark in question should be the exclusive property of any body. 

With reference to the provisions | ‘of section 486 of the Indian Penal Code, 
the only question for consideration is whether the mark i in question has come 
to be identified with the merchandise of the person using the mark as to be 
regarded as a distinctive mark to denote that particular merchandise. 

*Criminal Revision Case Nos. 4, and 5 of 1940, against the order of conviction 
and sentence passed by S. Wajid Ali, Esq. Third Presidency Magistrates 
Calcutta, dated the 22nd December, 1939. 

To prove one trade mark as an imitation of the other, itis not necessary 
that there should be a resemblance in every case. Itis sufficient if the resem- 
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